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THE BOYCOTT IN FOREIGN AFFAIRS 


By CHar.Les CHENEY Hype and Louis B. WEHLE 


“They that dally nicely with words 
May quickly make them wanton.” 


When Viola so informed the Clown in Twelfth Night, was she prophetic of 
our nice dallying today with the word boycott? Have we made it wanton in 
applying it to foreign affairs? Let us see. 

About fifty years ago Captain Boycott, a farmer at Lough Mask, in Ireland, 
paid a heavy price for his dealings with the tenants of Lord Earne, a landlord, 
whose agent he was and for whom he sought to collect rents. The tenants 
united and conspired by threats and other means to prevent all intercourse 
with Boycott. The plan was successful. No one would work for him, or 
furnish him with supplies. He and his wife suffered great privations, until 
he was finally rescued from his plight by Orangemen who, under police pro- 
tection, dug his potatoes for him. Public attention was focused on the victim. 
He begat the word that became descriptive of the kind of treatment to which 
he had been subjected. It had been such potent treatment that it was quickly 
seized as a useful weapon. The courts had to tackle the resulting problem. 
When they did, they made clear a single point—that the combination of two 
or more persons might transform something that was itself quite legal and 
proper into something that was quite illegal and improper; and that the com- 
bining or uniting not to have intercourse with an individual was the essence 
of the wrong, from which he was entitled to protection. 

Now what happens when we shift the scene to international affairs, and 
borrow the word boycott and the implications of it to indicate the rights of 
nations or of their peoples? First of all, we find a complete absence of an 
exact parallel in many situations. 

In the society of nations, the people inhabiting the territory of one country 
are regarded as constituting a single unit. Thus when those people unite or 
combine to withhold commercial intercourse with any other, it is in one sense 
a local affair, resembling the action of a single family that agrees with itself 
not to buy chairs or chewing gum at a particular shop. 

Thus such conduct by the people of a single country does not in fact con- 
stitute an international combining; and there is no combining in an interna- 
tional sense until two or more countries, or at least the peoples who inhabit 
their territories, unite in agreeing to withhold intercourse or commercial 
relations with those of still another. Until that time the uniting is a domestic 
activity despite the consequences felt abroad. It is a mere manifestation of 
the exercise of the broad privilege enjoyed by every independent people to 
trade with whom it will, and when it will and on such terms as it will. This 
privilege is respected by the law of nations; and because it is, that law does 
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not call upon the government of a country to thwart the inhabitants thereof 
when they decide, in the course of availing themselves of it, to stop trading 
with the people of any other. To express the idea bluntly: International law 
imposes no duty on a country to prevent the exercise of a normal right that 
is inherent in an independent country. The withholding of trade is regarded 
as such aright. It ought to be clear, therefore, that the word boycott serves 
no useful purpose when it is employed in international affairs to refer to the 
conduct of the people of a single country which the law of nations fails to 
stamp as illegal. 

The freedom of the people of a single country to agree to withhold their 
trade from a particular foreign state is at times seemingly held in leash by an 
outside consideration that has really no necessary connection with the exer- 
cise of the privilege. The concerted action that is productive of non-inter- 
course may be in fact the precursor of acts of violence directed against the 
people of the proscribed country or against the country itself. These by- 
products or accompaniments of acts of combination are calculated to foment 
or bring into being conditions of turmoil which the law of nations obliges the 
individual state to use the means at its disposal to check. When, therefore, 
the combining to give up trade is closely entwined with other acts which the 
state should endeavor to thwart, the view is obscured of what is really wrong- 
ful; and from a confused and perhaps prejudiced vision, the combining to stop 
trade is declared to be the essence of the wrong done, and the essential thing 
to be repressed. It should be obvious, however, that there is no necessary 
connection between these two forms of activities, namely, refusal to buy and 
destructive violence. Nevertheless, they may be associated in a subtle and 
vicious way, as when an aggrieved country makes a masked attempt to arouse 
its people, as by encouragement of a so-called boycott, to hostility and pos- 
sible violence towards a foreign state with which it is at peace. In such case 
the inspired action becomes the obvious means of fomenting a sinister situa- 
tion which may get beyond control and result in what a state finds itself 
obliged to endeavor to thwart. In a word, encouragement to anti-foreign vio- 
lence, especially when directed against a particular country, is always to be 
deprecated and complained of; and if a so-called boycott becomes the official 
agency thereof, it is to be seen in its true light as the sheer instrument of bad 
governmental conduct.? 

2 It will be recalled that in 1905, the United States notified the Chinese Government that 
under the provisions of Article 15 of the treaty of 1858, it would be held responsible for 
any loss sustained by American trade on account of any failure on the part of China to 
stop “the present organized movement against the United States.” That movement, 
embracing a so-called boycott of American goods, and the printing by the native press 
of inflammatory articles against the United States, was described by the American Minis- 
ter as “a conspiracy in restraint of our trade carried on under official guidance and with 
the sympathy of the central Government.” It was, moreover, closely associated with 
an anti-foreign movement “ready”—to quote Secretary Root—‘“to overleap all bounds 
and to lead at any time to the recurrence of the dreadful atrocities of Lienchow.” See 
Foreign Relations, 1905, 204-234. 
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Still another complication may arise. When one country concludes with 
another a treaty giving reciprocal privileges of trade to the people of each 
within the territory of the other, and embracing the right to enter such terri- 
tory for purposes of trade, it may be contended that by yielding the privilege 
of trade within its own territory, each party undertakes to repress any com- 
bined effort of its people to give up or withhold commercial intercourse from 
the people of the other contracting party. It may be greatly doubted, how- 
ever, whether the yielding of trade privileges by a contracting country is 
designed to be more than a bare license to trade within its territory and with 
its people, provided the latter are disposed to trade. It would be difficult to 
read into such a treaty a covenant on the part of either party to take steps to 
cause its people not to combine to withhold or decline trade if such were their 
will. 

The stopping or giving up by the people of a single state of commercial 
intercourse with those of another is, nevertheless, likely to breed trouble. 
The gravity of it will be in exact proportion to the commercial harm or suf- 
fering sustained. When a slowly yet highly developed trade is suddenly 
paralyzed, and workers starve, there is bitter intolerance of talk about legal 
rights and the absence of legal duties of prevention. When peoples as well 
as individuals turn to rough modes of self-help in order to check conduct that 
they deem intolerable, we have eloquent proof of our slow and uncertain 
progress within the last 2,000 years. Therefore, it may be well worth while 
for particular countries to endeavor to agree to use a certain measure of dili- 
gence to restrain the people within their respective territories from exercising, 
perhaps irreparably, their right to injure their common commercial interests 
through the weapon of combination. The matter is, however, purely one of 
policy, and therefore, not here discussed. In the light of the law, as it is to- 
day, the outstanding factor is the freedom of a people in the control of its own 
commercial relations and the resulting freedom of its government from any 
affirmative duty to restrain them in their decisions. 

Let us go a step further and consider the next situation. Suppose the gov- 
ernment of a country, as distinct from and yet in full sympathy with the dis- 
gruntled people who inhabit its territory, undertakes itself officially to pursue 
a like policy; and let us further suppose that it says in substance to the gov- 
ernment of another country, called X: “You, X, have dealt ruthlessly with us 
in a variety of matters. You have invaded our territory, and you have not 
protected our goods in your own country. We are through with you for a 
while anyway. We shall relinquish and stop all trading with you until you 
give us solid hope of better things.” 

According to the principles set forth above, there is nothing wrongful in 
such a conclusion, or in such action in pursuance of it unless a treaty inter- 
venes. Nor is it important in so far as the law is concerned, whether the com- 
plaining state has some such solid excuse for its decision. 

The practical point is, however, that there is likely to be in force between 


4 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the aggrieved state and the State X, a commercial treaty yielding normal 
privileges of trade. Hence the question may become acute whether the treaty 
serves to deprive the former of its normal right to cut off trade or stop com- 
mercial intercourse at will. Assume that the treaty contains a provision like 
the following that appears in a treaty of the United States concluded during 
the present century: 

The citizens or subjects of each of the high contracting parties shall 
have liberty to enter, travel and reside in the territories of the other to 
carry on trade, wholesale and retail, to own or lease and occupy houses, 
manufactories, warehouses and shops, to employ agents of their choice, 
to lease land for residential and commercial purposes, and generally to 
do anything incident to or necessary for trade upon the same terms as 
native citizens or subjects, submitting themselves to the laws and regu- 
lations there established. 

Do such undertakings deprive the country that gives them of the right to 
cut off all commercial intercourse with the territory of the other contracting 
party while the treaty remains in force? If such were the design of the con- 
tracting parties it would probably be capable of proof. It should not, how- 
ever, in the absence of proof, be lightly imputed to them. The common 
treaty-making experiences of the nations point the other way and put us on 
our guard. They show that countries have not been prone consciously to 
give up by implication through the medium of their ordinary commercial ar- 
rangements the broader privileges of political and economic freedom, em- 
bracing that of determining when and how long they will maintain diplomatic 
or even commercial relations with each other. Thus there is room for argu- 
ment that the trade provisions of a commercial treaty, such as those quoted 
above, are applicable only so long as each of the contracting parties is dis- 
posed to permit the continuance of commercial intercourse with the territory 
of the other; and that such provisions do not, therefore, in themselves create 
an obligation to continue that intercourse when it is not wanted, and espe- 
cially during a period when the cessation of it is regarded as a matter 
of utmost national concern. 

Let us go a step further. Suppose two or more countries combine to cut 
off all commercial intercourse with another that is singled out for penaliza- 
tion. The situation at once parallels that when the disaffected Irish farmers 
combined in 1880 to have nothing to do with Captain Boycott. Moreover, 
his name may be as fitly linked with the international as with the domestic 
transaction, as a means of accentuating the similar and distinctive features 
of both. It is the uniting or combining of two or more states that transforms 
conduct to which a single country might fairly have recourse, into conduct 
which at once attains a sinister aspect, and from which the country against 
which it is directed may oftentimes justly complain. Yet this is not always 
true. While the domestic boycott is never sanctioned by the domestic law, 
the international boycott does not always defy international law, and may at 
times be deemed to be the vindicator of it. 


THE BOYCOTT IN FOREIGN AFFAIRS 5 


This suggests the important inquiry: How can an international boycott 
ever be justifiable? It is greatly to be doubted whether a group of countries 
enjoys a broader right to restrict or penalize a particular state (except, of 
course, in consequence of some general arrangement to which it is a party) 
than does the individual member of the group. The sheer power of the latter 
to achieve its end is not indicative of a special legal right to do so. Yet the 
very success of some instances of joint intervention may tend to encourage 
the notion that the pressure brought to bear upon a country whose conduct 
is offensive to a group gains sanctity from the united power that is welded 
together against it. If a weapon such as the international boycott be applied 
to check the conduct of a member of the family of nations, the reasonableness 
or fairness of the measure depends not upon the power behind it or upon its 
success, but upon quite a different consideration—the nature of the conduct 
of the state that is interfered with. 

A country, like an individual, may run amuck and violate the rights of 
other nations; and when it does, it can not complain if others seek to hold it 
in leash. The international society is not injured by the proceeding. States 
may be expected to intervene, and to assert the right to do so, even collec- 
tively, to thwart the conduct of a particular country that is internationally 
illegal, when they smart enough from the consequences of it. What justifies 
their action is the essential wrongfulness of the conduct that is repressed. 
This principle is obviously applicable when the boycott, rather than any 
other, happens to be the instrument of interference. Yet the very potency 
of that instrument accentuates the care to be taken lest it minister to caprice 
or revenge, rather than to the demands of justice. In a word, with the power 
and disposition of states collectively to forge and make available a weapon of 
great efficacy in thwarting the conduct of the individual country, there is a 
like obligation to arrange never to unsheathe it against a state that has done 
no wrong. 

How then can this be done? Certain safeguards suggest themselves. The 
scheme of organized intervention exemplified by the international boycott 
ought not to be put into force save as a deterrent of, or as a penalty for, the 
commission of a well-defined act, the existence of which is ascertainable as 
a fact; secondly, it should not be applied without giving the state charged 
with the commission of the act, an opportunity for a hearing before an im- 
partial body; thirdly, it should be directed solely against a state which has 
previously agreed, as a member of a group participating in a multipartite 
arrangement, to the use of the weapon under specified contingencies for the 
common weal. Each of these conditions requires a word of explanation. 

Let us examine the first—the necessity for a well-defined act the commis- 
sion of which is forbidden. It is of utmost importance that the proscribed 
conduct which the international boycott is to oppose or penalize, be of un- 
equivocal character, easily discernible for what it is, and not lending itself 
to differing interpretations. It must not be a complicated superstructure 
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calling for a conclusion on a question of law as a means of determining its 
existence, but rather a simple factual situation easily recognizable as such 
and not likely to be misapprehended. The distinction between these tests 
of improper conduct is seen in the difference between a so-called war of aggres- 
sion, and a mere act of hostility. To apply a penalty for the former neces- 
sitates an inquiry into a complex situation not unmixed with law, and a con- 
clusion which in numerous cases may well be open to doubt. Moreover, the 
correct conclusion in a particular case may involve an elaborate and pro- 
longed inquiry highly difficult to complete and not convincing in its results. 

To determine, on the other hand, whether an act of hostility has been com- 
mitted involves simply the ascertaining of a fact, the existence of which is not 
dependent upon whether the act is to be regarded as aggressive, or otherwise, 
or whether it even marks the beginning of a war. 

It may be that a group of countries is ready to agree simply that certain 
acts shall not be committed by its members, regardless of whether those acts 
may under some conditions be lawful; and that when they are committed, the 
actor shall be repressed or thwarted. Such a decision may be highly reason- 
able, and also an agreement to employ the boycott in support of it. But the 
converse is believed also to be true—that unless countries are prepared to 
break away from phrases and the complicated legal conclusions which they 
register, and set themselves sternly to forbid particular acts which they are 
prepared to agree to shun, they are not in a position to invoke the boycott as 
an instrument of international justice. 

Now let us take note of the second condition—the opportunity for a hear- 
ing before an impartial body. The strength and virility of the international 
society, that is, the peoples of the world, is proportional to its respect for law, 
or, to put it differently, to its respect for the right of the individual member 
of that society to law itself. Thus the foundation of international justice is 
likely to be lost sight of and even held in contempt when the sheer power of a 
group of countries is launched against a single state by summary processes 
that give it no opportunity for defense. The danger (which is never remote) 
is that it may be dealt with unjustly, and that danger must be minimized in a 
society that professes to be governed by law. A scheme that loosens the 
safeguards that should hedge about the wrongdoer, whether a state or an in- 
dividual, is the handmaiden of lynch-law, and a grotesque enemy of the soci- 
ety into which it worms its way. 

Let us now consider the third condition—that the boycott be confined for 
use against a state that has previously agreed to that use under specified cir- 
cumstances. 

The reasons for this limitation ought to be obvious. It is designed simply 
to protect the boycotters. No scheme of regularized boycotting is really 
feasible unless the several parties thereto are agreed that the use of the 
weapon under the conditions that are accepted shall give no cause of umbrage 
to the state against which it is applied, in time of peace or war. It is par- 
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ticularly important that this be the case, if a party to the scheme goes to 
war in contempt, for example, of a covenant to adjust amicably its disputes 
with another party. The boycotters need assurance that they may stay at 
peace and penalize the covenant-breaking belligerent, and at the same time 
be not charged with violating a legal duty towards it because of their taking 
sides and abandoning every pretense of neutrality. Otherwise, the boycotter 
finds itself in a legally embarrassing situation when it seeks to remain at peace 
and at the same time combines with others in penalizing the offending bel- 
ligerent. This is the reason. The law of nations has developed along other 
lines, and has shaped its rules accordingly. When war breaks out in any 
quarter, that law imposes heavy burdens upon the country that professes to 
stay at peace with the fighting powers. It forbids its government to help 
either belligerent at the expense of the other, or even to participate impartially 
in the conflict. That law takes no cognizance of the efforts or desires of the 
country that seeks to participate in the contest and yet remain at peace. If 
it will participate as supporter of a favored belligerent, international law 
decrees that it do so squarely as a belligerent, and not as a neutral. Ina 
word, governmental participation by a state supposedly at peace is not only 
not contemplated, but is also sharply proscribed. Upon the outbreak of war 
these requirements immediately become operative. The point to be empha- 
sized is that they are not modified or lessened by a general arrangement de- 
signed to minimize occasions for a just or excusable war, and which do not in 
terms purport to alter them. These are the grim facts that confront Ameri- 
can statesmen at the present time. They are quite unrelated to the question, 
whether the law of nations has developed along unsatisfactory lines, or 
whether that law should be modified, or whether the philosophy behind or 
responsible for neutrality has ceased to commend itself to civilization. 

Now how do these principles apply to a scheme for a boycott? In the first 
place, the mere embarking upon war in violation of the terms of a multipartite 
treaty hardly suffices in itself to deprive the treaty-breaking belligerent of 
the right to demand that the other parties to the arrangement which elect to 
remain at peace, respect their normal obligations as neutrals. Thus, if two or 
three of them unite to apply the boycott against the offender, and even suc- 
ceed in checking its further belligerent activities, they still subject themselves 
to the charge of unneutral conduct, and, if the matter be arbitrated, to the 
danger of an adverse award, penalizing them in dollars and cents for their 
very achievement. They need, therefore to safeguard themselves against 
such a contingency by appropriate assurances from the state that proves 
to be the one against which the boycott is in fact directed. Such a safeguard 
may be welded into a multipartite treaty. By its provisions each party 
thereto may agree not to object on the score of neutrality if, in consequence of 
its breach of a particular duty, such as one not to commit hostile acts or make 
war, other parties proceed to take sides against it and thereby check it. 

The Covenant of the League of Nations respects in part this principle. 
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While it provides for a taking of sides by members as against a Covenant- 
breaking belligerent, the latter when itself a member of the League has by 
accepting the Covenant agreed in advance to permit the deviation from the 
normal obligations which international law imposes upon neutral countries. 
Thus the treaty-breaking belligerent belonging to the League cannot complain 
when the machinery of that organization is applied against it. In a word, 
the common agreement modifies as among the several members of the League 
the system of neutrality that prevails outside of it. 

It must be clear, however, that a state or states outside the League, in the 
absence of a special understanding, find themselves in an exposed position 
whenever they attempt to penalize a particular belligerent whose conduct they 
resent as illegal or contemptuous of its undertakings, such as those to refrain 
from hostile acts or the waging of war. 

The application of the foregoing principles to a nation situated contractu- 
ally as is the United States, deserves scrutiny. Our own country is not a 
party to any multipartite treaty for the breach of which the use of a weapon 
such as the boycott is contemplated. Least of all, has the United States ac- 
cepted any general agreement safeguarding it as a neutral boycotter of a 
treaty-breaking belligerent. The United States finds itself, therefore, in a dis- 
tinctly different relationship to such a treaty-breaker than does the League 
member when another member goes to war in violation of the League’s Cove- 
nant. Again, few, if any, treaties hitherto accepted by the United States, pro- 
scribe particular acts the commission of which would easily mark contempt for 
the arrangement; and none provide for anything akin to a hearing to determine 
whether in fact a breach has taken place. 

A few multipartite treaties to which the United States is a party deserve 
attention. The Briand-Kellogg Pact of August 27, 1928, is among them. 
Honeycombed as it is with reservations, and purporting, according to its dis- 
tinguished authors, not to have reference to wars waged on grounds of de- 
fense, a breach of the Pact is not easy to establish. To conclude, for example, 
that embarking on war is a breach, calls for a decision based upon a compli- 
cated appraisal of facts and law, which in a particular case it may be highly 
difficult to reach correctly. The Pact contemplates no arrangement for a 
hearing upon, or investigation of, the charge that the waging of a particular 
war constitutes a breach. Moreover, there is no provision to safeguard the 
parties which, after determining that a breach has taken place, proceed to 
take sides and penalize the offender. The arrangement gives no freedom to 
modify neutral obligations by such processes. Hence the group of states that 
does so, and employs the boycott as an instrument of repression, places itself 
legally in a distinctly vulnerable position. As it stands, therefore, the Briand- 
Kellogg Pact does not lend itself to the employment of the boycott even when 
there is reason to conclude that its provisions are disregarded. 

The so-called Nine Power Treaty to which the United States is a party, 
relating to the principles and policies to be followed in matters concerning 
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China, signed at the Washington Conference on February 6, 1922, also de- 
serves attention. It contains an undertaking to respect China’s rights as a 
neutral in wars to which she is not a party; also a like obligation on China’s 
part to “observe the obligations of neutrality” in such an event. Again, 
there is, in Article VII, an arrangement for “full and frank communication 
between the contracting powers concerned” in the event of a situation invok- 
ing the application of the treaty, and rendering desirable the discussion of 
such application. But there is no scheme for the penalization, as by a boy- 
cott, of a contracting Power that flouts the arrangement and proceeds to deal 
with China in a forbidden way. 

The so-called “ Four-Power” Treaty concluded at the Washington Confer- 
ence, December 13, 1921, by the United States, the British Empire, France 
and Japan, relating to their insular possessions and insular dominions in the 
Pacific Ocean, envisions a plan that is significant. It is provided in sub- 
stance (in Articles I and II) that if a controversy between any of the parties 
on certain questions, invoking the “rights” of the parties is not satisfactorily 
settled by diplomacy, and is “likely to affect the harmonious accord now 
happily subsisting between them,” the other contracting party shall be invited 
to a “joint conference” to which the whole subject shall be referred for con- 
sideration and adjustment. Moreover, if those “rights” are threatened by 
“aggressive action of any other Power,” the contracting parties agree to com- 
municate with each other fully and frankly, in order to arrive at an under- 
standing as to the most efficient measures to be taken, jointly or separately, 
to meet the exigencies of the particular situation. There is no plan of penal- 
izing a party to the treaty, as by a boycott; and no definite scheme of com- 
mon defensive action against an outside state not a party to the arrangement. 

It is not here sought to discuss the efficacy of the international boycott as 
a deterrent of lawless action, or as a penalty to be applied to a law-breaker. 
The attempt has been made rather to emphasize the amount of spade work 
to be done before the United States can reasonably agree with other Powers 
to employ this particular instrument as a weapon for the advancement of 
international justice. 

It should be clear that the employment of a boycott against a country en- 
gaged in war amounts to a direct participation in the conflict, which may in 
fact prove to be as decisive of the result as if the boycotters were themselves 
belligerents. It is defiant of the theory of neutrality and of the fundamental 
obligations that the law of nations still imposes upon non-belligerent Powers. 
Concerted schemes for using the boycott rest, therefore, upon the theory that 
it is better, at least for the members of the boycotting group, to take sides, and 
to determine which is the good, and which the bad belligerent, and then to 
enable the good one to crush its adversary, than to remain strictly non-partici- 
pants, observing the full obligations that go with non-participation. It is an 
indictment of neutrality as a peace-producing or peace-maintaining agency in 
the life of the international society. There is much to be said for the indict- 
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ment. Yet the real reasons for the inadequacy of neutrality in the scheme 
of international justice have rarely been discussed. If such a status on the 
part of outside countries bears lightly upon the conduct of determined bel- 
ligerents, it is because neutral countries have never felt it necessary to go the 
whole length, and really prevent all aid within their territories from minister- 
ing to the needs of the particular belligerent (good or bad) that was in a posi- 
tion to utilize it. The world has never witnessed a war in which neutral states 
were determined to prevent everything within their control from becoming 
a source of direct aid to both parties to the conflict. Nor does there appear 


to be any widespread disposition to test the efficacy of this means of localizing — 


and perhaps preventing future wars. 


At the moment, the taking-of-sides theory is in many quarters the popular — 


one. It is the foundation of the Covenant of the League of Nations. It is 
the essence of the boycott of the ill-favored belligerent. The United States 
as yet has given no affirmative intimation that it will seek to adhere to it. 
Yet one feature of the experiences of our country in its life as a nation seems 
prophetic of the future. Its usual caution in avoiding commitments tending 
to embroil it in future wars suffices as assurance that those clothed by the Con- 
stitution with the treaty-making power are not likely to agree to any multi- 
partite treaty contemplating the use of the boycott, unless it be clearly 
acknowledged by all parties that the use of that weapon, with its deviation 
from neutral duties, shall not be deemed by the country that is boycotted a 
wrongful participation in the conflict, or as one productive of a claim for dam- 
ages against the boycotter. Nor is it unlikely that the United States will also 
demand that the use of the boycott be not directed against a state which 
has had no hearing before some appropriate body, and that its use shall be 
confined strictly as a deterrent of, or penalty for, the commission of particular 
acts definitely forbidden by the terms of a general arrangement. 

Finally, it ought to be evident that American statesmen have sufficient per- 
spicacity to understand that the action of the people or government of a 
single country, in withholding commercial or other intercourse with the in- 
habitants or territory of another, has no necessary connection with an interna- 
tional boycott, and is unfettered by the conditions that need to be fulfilled 
whenever such an instrument is employed by more than one state in pursuance 
of an international agreement. 


THE ELEVENTH YEAR OF THE PERMANENT COURT OF 
INTERNATIONAL JUSTICE * 


By MAn.tey O. Hupson 


Bemis Professor of International Law, Harvard Law School 


The Permanent Court of International Justice has settled down to continu- 
ous hard work. The experimental stage seems now to be passed, and though 
the revision of the Statute is still pending, the Court has entered upon a period 
in which attention is to be concentrated on its functioning from month to 
month. During 1932, the Court was in session for 240 days. The 23rd ses- 
sion, which began on November 5, 1931, and was broken by a recess from 
December 15, 1931, to January 11, 1932, was not concluded until February 4, 
1932. The 24th session began on February 1, 1932, and was concluded on 
March 8, 1932. The 25th session began on April 18, 1932, and continued until 
August 11, 1932. The 26th session began on October 12, 1932, and continued 
until December 16, 1932 when an adjournment was taken to January 16, 
1933. During the year, the Court handed down judgments, orders and opin- 
ions, as follows: on February 4, 1932, an advisory opinion (No. 23) on the 
treatment of Polish nationals and other persons of Polish origin or speech in 
the Danzig territory ; on March 8, 1932, an advisory opinion (No. 24) on the 
interpretation of the Greco-Bulgarian agreement of December 9, 1929; on 
June 7, 1932, a judgment (No. 17) in the case of the Free Zones of Upper 
Savoy and the District of Gex; on June 24 and August 11, 1932, two judgments 
(Nos. 18 and 19) with reference to the case relating to the interpretation of the 
Statute of the Memel Territory; on August 2, 1932, an order joining two suits 
concerning the legal status of Southeastern Greenland, one brought by Norway 
and one brought by Denmark; on August 3, 1932, an order refusing Norway’s 
application for measures of interim protection in Southeastern Greenland; and 
on November 15, 1932, an advisory opinion (No. 25) on the interpretation of 
the Convention concerning Night Work for Women. At the end of the year, 
the following cases were pending on the Court’s general list: (1) Denmark v. 
Norway, Status of Eastern Greenland; (2) Italy-Turkey, Territorial Waters 
between Castellorizo and Anatolia; (3) Czechoslovakia v. Hungary, Appeal 
against two judgments of the Czechoslovak-Hungarian Mixed Arbitral 
Tribunal; (4) Norway v. Denmark, Status of Territory in Southeastern 
Greenland; (5) Denmark v. Norway, Status of Territory in Southeastern 
Greenland; (6) Czechoslovakia v. Hungary, Appeal against a judgment of 
the Czechoslovak-Hungarian Mixed Arbitral Tribunal; and (7) Germany v. 
Poland, Prince of Pless Administration (preliminary objection and merits). 


* In continuation of the series of annual articles begun by the writer in this JourNnat, 
Vol. 17 (1923), p. 15. 
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TREATMENT OF POLISH NATIONALS AND OTHER PERSONS OF POLISH ORIGIN OR 
SPEECH IN THE DANZIG TERRITORY 


On September 30, 1930, the Polish Government requested the High Com- 
missioner of the League of Nations at Danzig to give a decision under Article 
39 of the Paris Convention of November 9, 1920, “in regard to the unfavor- 
able treatment of Polish nationals and other persons of Polish origin or 
speech in the territory of the Free City of Danzig.” The request gave rise 
to written proceedings conducted before the High Commissioner. On March 
31, 1921, the High Commissioner transmitted statements by Poland and 
Danzig to the Council of the League of Nations, suggesting, in agreement 
with the parties, the “eminent desirability of asking the Permanent Court of 
International Justice to give forthwith an advisory opinion on the legal points 
on which the two Governments differ.” 1 On May 22, 1931, the Council voted 
to request an advisory opinion on the following questions: ? 


(1) Is the question of the treatment of Polish nationals and other 
persons of Polish origin or speech in the territory of the Free City of 
Danzig to be decided solely by reference to Article 104 (5) of the Treaty 
of Versailles and Article 33, paragraph 1, of the Convention of Paris 
(and any other treaty provisions in force which may be applicable), or 
also by reference to the Constitution of the Free City; and is the Polish 
Government accordingly entitled to submit to the organs of the League of 
Nations, by the method provided for in Article 103 of the Treaty of Ver- 
sailles and Article 39 of the Convention of Paris, disputes concerning the 
application to the above-mentioned persons of the provisions of the 
Danzig Constitution and other laws of Danzig? 

(2) What is the exact interpretation of Article 104 (5) of the Treaty 
of Versailles and of Article 33, paragraph 1, of the Convention of Paris, 
and, if the reply to question (1) i is in the affirmative, of the relevant pro- 
visions of the Constitution of the Free City? 


This request was “registered in the records” of the Court’s Registry on 
May 28, 1931. Memorials were filed with the Court by both Poland and 
Danzig, and the latter also filed a reply, within the time-limits set by the 
Court. As the questions submitted for the advisory opinion were held to 
relate to an existing dispute within the meaning of paragraph 2 of Article 71 
of the rules, Danzig appointed Professor Viktor Bruns to sit as judge ad hoc. 
Professor Erich Kaufmann was named as agent by the Danzig Government, 
and M. Moderéw as agent and Professor Charles de Visscher as counsel by 
the Polish Government. Oral arguments were heard by the Court, Decem- 
ber 7-15, 1931, and the advisory opinion was handed down on February 4, 
1932.8 The opinion is of special interest because it provides the clearest 
authoritative statement available of the international status of the Free 
City of Danzig. 


* League of Nations Official Journal, 1931, p. 1135. * Id., p. 1137. 
* Publications of the Court, Series A/B, Fascicule No. 44. 
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The Court traces the history of the establishment of the Free City of 
Danzig, and reviews in some detail the history of the convention between 
Poland and Danzig provided for in Article 104 of the Treaty of Versailles 
and signed at Paris, November 9, 1920.4 The first question for the Court to 
decide related to the legal basis of Danzig’s obligation with respect to the 
treatment to be accorded Polish nationals and persons of Polish origin or 
speech. Is the Constitution of Danzig applicable? It is not a question of 
the right of private individuals to invoke the Danzig Constitution before 
Danzig tribunals, nor of the right of the League of Nations as guarantor of 
the Danzig Constitution. The question relates solely to the right of the 
Polish Government acting in its own name to submit to organs of the League 
of Nations, by the method provided for in Article 103 of the Treaty of Ver- 
sailles and Article 39 of the Convention of Paris, disputes concerning the 
application of the provisions of the Constitution and other laws of Danzig 
to Polish nationals and other persons of Polish origin or speech. The Polish 
Government contended that because of the special character of Danzig, the 
ordinary legal distinction between matters of a domestic and of an interna- 
tional character does not hold good in the present case. This contention the 
Court could not accept: “In its opinion, the fact that the legal status of 
Danzig is sui generis does not authorize it to depart from the ordinary rules 
governing relations between states and to establish new rules for the relations 
between Poland and Danzig. The general principles of international law 
apply to Danzig subject, however, to the treaty provisions binding upon the 
Free City and to decisions taken by the organs of the League under these 
provisions. The peculiar character of the Danzig Constitution, as has been 
said above, affects only the relations between Danzig and the League. A 
violation or an erroneous application of the Constitution by Danzig is, there- 
fore, so far as international relations are concerned, a matter solely between 
the League, as guarantor, and Danzig. With regard to Poland, the Danzig 
Constitution, despite its peculiarities, is and remains the Constitution of a 
foreign state.” Since “the peculiar characteristics of the Danzig Constitu- 
tion do not bring it within the domain of the international relations between 
Danzig and Poland, it follows a fortior: that the other laws of Danzig are, 
similarly, matters of domestic concern.” 

The Court then proceeds to give an interpretation of Article 104, para- 
graph 5, of the Treaty of Versailles. Its legal effect was to oblige the Prin- 
cipal Allied and Associated Powers to insert in the convention, the terms of 

‘For the text of the Paris Convention, see 6 League of Nations Treaty Series, p. 189. 
It is supplemented by the Warsaw Agreement of Oct. 24,1921. 116 id., p. 5. 

5 Paragraph 5 of Article 104 reads as follows: “The Principal Allied and Associated 
Powers undertake to negotiate a treaty between the Polish Government and the Free 
City of Danzig, which shall come into force at the same time as the establishment of the 
said Free City, with the following objects: 


“ |... (5) to provide against any discrimination within the Free City to the detriment 
of citizens of Poland and other persons of Polish origin or speech.” 
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which they undertook to negotiate, provisions safeguarding Polish nationals 
and other persons (including Danzig nationals) of Polish origin or speech 
against any differential treatment to their detriment on the ground of their 
Polish allegiance, origin or speech. It is a negative provision which does not 
establish any standard of comparison; it does not provide for national 
treatment. 

In interpreting the Convention of Paris of November 9, 1920, in case of 
doubt recourse is to be had to the Treaty of Versailles to elucidate its mean- 
ing. This view had been taken by the Council of the League of Nations in a 
report adopted July 7, 1923.6 Paragraph 1 of Article 33 of the convention 
provides: 

The Free City of Danzig undertakes to apply to racial, religious and 
linguistic minorities provisions similar to those which are applied by 
Poland on Polish territory in execution of Chapter I of the treaty con- 
cluded at Versailles on June 28th, 1919, between Poland and the Principal 
Allied and Associated Powers, to provide, in particular, against any 
discrimination in legislation or in the conduct of the administration, to 
the detriment of nationals of Poland and other persons of Polish origin 
or speech, in accordance with Article 104, paragraph 5, of the Treaty of 
Versailles. 

As the text is not “absolutely clear,” the Court studied its history and con- 
cluded that the term “minorities” was employed in its wide sense. The text 
embodies two undertakings: first, that the Free City should apply to minori- 
ties in its territory provisions similar to those applicable in Polish territory 
under the Polish Minorities Treaty of June 28, 1919; second, that the Free 
City should not discriminate to the detriment of Polish nationals and other 
persons of Polish origin or speech on account of their Polish nationality, 
origin or speech. This does not require national treatment. To the argu- 
ment that such an interpretation would permit Danzig to exclude all Poles 
from its territory, if the exclusion applied equally to other aliens, the Court 
replies, “without expressing any opinion on the question whether a state can 
exclude all foreigners from its territory,” that it is “unable to contemplate any 
such possibility.” “The free and secure access to the sea which is guaran- 
teed to Poland by several articles of the Convention of Paris, is irreconcilable 
with a system under which the territory of Danzig would be closed to Poles.” 
The Court adds that the question whether in a given case an act constitutes 
a breach of paragraph 1 of Article 33 of the Paris Convention is essentially 
one of fact to be decided on the merits of each case. 

This opinion was adopted by a vote of 9 to 4. Vice President Guerrero, 
Count Rostworowski, and Judges Fromageot and Urrutia dissented from 
that part of the opinion which dealt with the second question. They thought 
that Article 104 contains “treaty law governing the relations between Poland 
and Danzig”; that it gives protection subject to no direct or indirect restric- 
tions; and that under Article 33 of the convention, Danzig owes to Poles 


* League of Nations Official Journal, 1923. p. 1008. 
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treatment not different from that given to other inhabitants of the Free City, 
whether of Danzig or other nationality. Sir Cecil Hurst wrote a separate 
concurring opinion. 

The opinion came before the Council of the League of Nations on February 
6, 1932, and the Council decided to communicate it to the High Commissioner 
of the League of Nations at Danzig.’ 


INTERPRETATION OF THE GRECO-BULGARIAN AGREEMENT OF DECEMBER 9, 1927 ® 


The question involved in this case arose out of the application of the mora- 
torium proposed by the President of the United States on June 20, 1931. 
President Hoover suggested a “postponement during one year of all inter- 
governmental debts, reparations and relief debts, both principal and interest.” 
The acceptance of the proposal by Greece was subject to conditions designed 
to connect the postponement of reparation payments by Bulgaria and the 
postponement of payments due to Bulgaria resulting from the Convention on 
Greco-Bulgarian Emigration, signed at Neuilly, November 27, 1919.9 Bul- 
garia, on the other hand, had no hesitance in accepting the American proposal, 
and proceeded to withhold further payments of reparations. The obliga- 
tions of Bulgaria to pay reparations flow from Article 121 of the treaty of 
peace signed at Neuilly, November 27, 1919, but both the amount to be paid 
and the method of payment were modified by the agreement concluded at The 
Hague on January 20, 1930, to which Greece was a party. The payment 
of the Greek Emigration Debt under the convention signed at Neuilly, No- 
vember 27, 1919, on the other hand, was governed by the Caphandaris- 
Molloff Agreement, signed at Geneva, December 9, 1927. Greece was obli- 
gated to pay to Bulgaria certain sums as a result of the balancing of the 
accounts relating to properties left by Bulgarian refugees in Greece and by 
Greek refugees in Bulgaria. It was maintained by the Bulgarian Govern- 
ment that such payments were for the benefit of private bondholders and 
consequently had the character of private debts which lifted them out of the 
operation of the Hoover moratorium; while the Greek Government main- 
tained that the debt was inter-governmental and insisted that it was to be set 
off against Bulgarian reparations in applying the Hoover moratorium. The 
Committee of Experts set up in 1931 to deal with the execution of the Hoover 
proposal considered this difference of views as falling outside its competence. 

On July 31, 1931, the Greek Government failed to pay the sum of 63 mil- 
lion levas due under Article 4 of the Caphandaris-Molloff Agreement. As 
that agreement had been “concluded under the auspices of the League of 


* League of Nations Official Journal, 1932, p. 523. 

® See, also, Arthur K. Kuhn, “The Greco-Bulgarian Inter-Governmental Debts and the 
Hoover Moratorium,” this JourNAL, Vol. 26 (1932), p. 572. 

® For the text of this convention, see 1 League of Nations Treaty Series, p. 67. 

112 League of Nations Treaty Series, p. 361; British Parliamentary Papers, Misc. 
No. 4 (1930), Cmd. 3484. 
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Nations,” on August 7, 1931 the Bulgarian Government submitted the ques- 
tion to the Council of the League of Nations under Article 8 of the agreement, 
which provides that “any differences as to the interpretation of this agree- 
ment shall be settled by the Council of the League of Nations, which shall 
decide by majority vote.” Before the Council, the Greek Government con- 
tended that no dispute as to the interpretation of the agreement was involved. 
On September 19, 1931, the Council adopted a resolution inviting the two 
governments to seek an agreement on a practical basis, “all questions of law 
being reserved’’; and the Council decided to request the Court to give an 


advisory opinion on the following points: 1" 


In the case at issue, is there a dispute between Greece and Bulgaria 
within the meaning of Article 8 of the Caphandaris-Molloff Agreement 
concluded at Geneva on December 9, 1927? 

If so, what is the nature of the pecuniary obligations arising out of this 
agreement? 


Both governments submitted memorials and counter-memorials to the 
Court. M. Caloyanni sat as judge ad hoc, nominated by Greece, and 
M. Popazoff sat as judge ad hoc, nominated by Bulgaria. Oral arguments 
were heard by the Court, February 12 and 13, 1932, and the advisory opinion 
was handed down on March 8, 1932.12 

The Court took the first question before it to be a request that it should 
“deal with the question on the basis and in the circumstances in which the 
Council was seised of the dispute,” and “in the light of all the considerations 
laid before the Council.” Greece could of course subject her acceptance of 
the Hoover proposal to conditions, and her right to do so “has nothing to do 
with the Caphandaris-Molloff Agreement.” The nature of Greece’s debt 
would not determine whether it fell within the Hoover proposal. The dis- 
pute between the parties was as to whether Greece was entitled to connect 
the two debts with one another and to set off one against the other, in other 
words, whether Greece was entitled to insist on the suspension of the Greek 
debt to Bulgaria if the Bulgarian debt to Greece was suspended. This does 
not depend on the nature of Greece’s debt under the Caphandaris-Molloff 
Agreement. Hence, there is no dispute between the two governments within 
the meaning of Article 8 of that agreement. The first question was therefore 
answered in the negative, and in consequence the second question formulated 
by the Council did not arise. 

However, the two governments had expressed to the Court a desire that it 
should give an opinion on the second question whether the first question was 
answered in the affirmative or not. This the Court refused to do. The two 
governments cannot ask the Court for an advisory opinion. The Court is 
bound by the terms of the questions as formulated by the Council, and it can- 
not ignore the condition in the second question. The advisory procedure 


4 League of Nations Official Journal, 1931, p. 2261. 
” Publications of the Court, Series A/B, Fascicule No. 45. 
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cannot be extended at the wish of the parties, and apparently the parties did 
not contemplate a contentious proceeding initiated by their agreement. 

Six of the fourteen judges—President Adatci, Judges Rostworowski, Alta- 
mira, Schiicking, and van Eysinga, and M. Popazoff—dissented but gave no 
reasons for their dissent. 

Before the opinion was handed down, the Bulgarian and Greek Govern- 
ments had concluded an arrangement at Athens on November 11, 1931,* with 
regard to the application of the Hoover proposal to Bulgarian reparations and 
to the execution of the Caphandaris-Molloff Agreement. Article 6 of this 
arrangement stipulated that the provisions of the arrangement should not 
affect the legal position of the parties as it stood when the Council asked for 
the advisory opinion. On May 10, 1932, the advisory opinion was noted by 
the Council of the League of Nations and congratulations were offered to the 
two governments on the conclusion of the arrangement of November 11, 
1931.14 The Council also expressed the hope that negotiations in progress 
would lead to a general settlement of the existing difficulties between the two 
governments. The Bulgarian representative pointed out that the opinion of 
the Court had not in any way pre-judged the second question submitted to the 
Court; and on this question of substance the Bulgarian Government “re- 
served its right to ask the Permanent Court at The Hague, if necessary, to 
state its views with regard to the substance of the dispute between the two 
governments.” This statement drew from the Greek representative certain 


observations concerning the effect of the opinion.® 


THE FREE ZONES OF UPPER SAVOY AND THE DISTRICT OF GEX 18 


Under the Franco-Swiss agreement of October 30, 1924, this case came be- 
fore the Court on March 29, 1928. On August 29, 1929, the Court handed 
down an order 17 according to the parties a period, to expire on May 1, 1930, 
in which to settle between themselves the “new régime” in the territories con- 
cerned, and giving certain indications concerning the question put to the 
Court with reference to paragraph 2 of Article 435 of the Treaty of Versailles. 
The direct negotiations failed to result in any agreement, and on December 
6, 1930, a second order 18 was issued by the Court, according to the parties a 
period, to expire on July 31, 1931, to negotiate with reference to certain 
specific problems, and making known its opinion on certain points of law not 
dealt with in the preceding order. For a second time, the direct negotiations 
proved fruitless. The case was ready for final hearing on October 14, 1931, 
but owing to the absence of a quorum of judges, the hearings were postponed. 

When the Court met to consider the case during its 25th session, it was 
composed of the available judges who heard the case in 1930, with former 

# League of Nations Official Journal, 1932, p. 270. % Td., p. 1186. 8 Td., p. 1187. 

See, also, Arthur K. Kuhn, “The Case of the Free Zones of Upper Savoy and the 
District of Gex,” this JourNAL, Vol. 26 (1932), p. 801. 

™ Publications of the Court, Series A, No. 22. See this Journat, Vol. 24 (1930), p. 29. 

* Publications of the Court, Series A, No. 24. See this Journat, Vol. 25 (1931), p. 8. 
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President Anzilotti acting as President, and with former judges Loder, Oda, 
and Huber and former deputy-judge Beichmann sitting. M. Dreyfus again 
sat as judge ad hoc. Hearings were held, April 19-29, 1932, at which Pro- 
fessor Basdevant argued for the French Government and Professor Logoz 
for the Swiss Government. The Court was asked to decide, in the first place, 
whether as between Switzerland and France, Article 435, paragraph 2, of the 
Treaty of Versailles,!® with its annexes, has abrogated or is intended to lead 
to the abrogation of the provisions of the Protocol of the Conference of Paris 
of November 3, 1815,2° of the Treaty of Paris of November 20, 1815,71 
of the Treaty of Turin of March 16, 1816,2? and of the Manifesto of the 
Sardinian Court of Accounts of September 9, 1829, regarding the 
customs and economic régime of the free zones of Upper Savoy and the 
Pays de Gex, having regard to all facts anterior to the Treaty of Versailles, 
such as the establishment of the Federal Customs in 1849, which are consid- 
ered relevant by the Court. The parties had agreed that, after concluding its 
deliberation, the Court should accord them a reasonable time in which to set- 
tle between themselves the new régime to be applied, and that failing such a 
settlement, the Court should “by means of a single judgment rendered in 
accordance with Article 58” of the Statute, pronounce its decision and, hav- 
ing regard to present conditions, settle for a fixed period all the questions 
involved by the execution of Article 435. The Court gave judgment on June 
7, 1932,?° deciding that Article 435, paragraph 2, of the Treaty of Versailles 
had neither abrogated nor been intended to lead to the abrogation of the 
treaties and instruments in question; that the régime established by these 
treaties and instruments must remain in force so long as it has not been modi- 
fied by agreement between the parties; that by January 1, 1934, the French 
Government must withdraw its customs line to accord to that régime, but that 
it may collect at the political frontier fiscal as distinguished from customs 
duties; and that some provision for the importation of goods free of duty or at 
reduced rates into Switzerland must be contemplated, record being taken of 
a declaration by the Swiss Agent agreeing that the terms of the exchange of 
goods between the zones and Switzerland should be settled by experts, failing 
agreement between the parties. 

The free zone of the Pays de Gex was provided for in the treaty concluded 
at Paris, between France, Great Britain, Austria and Prussia, November 20, 
1815.24 The free zone of Upper Savoy, called the “Sardinian Zone,” was 


* The text of Article 435, paragraph 2, reads as follows: “The high contracting parties 
also agree that the stipulations of the Treaties of 1815 and of the other supplementary 
Acts concerning the free zones of Upper Savoy and the Gex district are no longer con- 
sistent with present conditions, and that it is for France and Switzerland to come to an 
agreement together with a view to settling between themselves the status of these terri- 
tories under such conditions as shall be considered suitable by both countries.” 

*” 1 Hertslet, Map of Europe by Treaty, p. 326. 7 Td., p. 346. 2 Td., p. 421. 

* Publications of the Court, Series A/B, Fascicule No. 46. See also Series C, No. 58. 

*2 Martens, Nouveau Recueil de Traités, p. 656. 
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established by the treaty concluded at Turin, between Geneva, Switzerland 
and Sardinia, March 16, 1816.25 The zone of St. Gingolph was created by a 
manifesto of the Royal Sardinian Court of Accounts, of September 9, 1829. 
In each case, the zones “possesed a unilateral character,” in that Switzer- 
land assumed no similar or countervailing obligation; but later commercial 
arrangements provided a measure of reciprocity. The opinion of the Court 
traces the history of these arrangements, and reviews the drafting of the pro- 
visions in the Treaty of Versailles, of the subsequent convention of August 7, 
1921, which Switzerland was precluded by plebiscite from ratifying, and of 
the compromis of October 30, 1924. The parties did not agree as to the 
meaning of the question put to the Court, nor as to the office to be performed 
by the Court in deciding whether paragraph 2 of Article 435 “has abrogated 
or is intended to lead to the abrogation” of the treaties establishing the 
zones; the French thesis was that the Court should choose between these al- 
ternatives, while the Swiss contention was that the Court should give a nega- 
tive answer to both. This led the Court to make the following observation: 


From a general point of view, it cannot lightly be admitted that the 
Court, whose function it is to declare the law, can be called upon to choose 
between two or more constructions determined beforehand by the parties, 
none of which may correspond to the opinion at which it may arrive. 
Unless otherwise expressly provided, it must be presumed that the Court 
enjoys the freedom which normally appertains to it, and that it is able, 
if such is its opinion, not only to accept one or other of the two proposi- 
tions, but also to reject them both. 


The Court concluded therefore that its task was to give the “correct inter- 
pretation” of Article 435, paragraph 2. It is admitted that the compromis 
is to be strictly interpreted; but to exclude the possibility of answering both 
questions in the negative would be to decide the merits of the question in 
advance against Switzerland. The text of paragraph 2 of Article 435 con- 
tains a declaration and a conclusion. The declaration that stipulations con- 
cerning the free zones “are no longer consistent with present conditions,” does 
not involve, as the text of paragraph 1 indicates, the abolition of the zones. 
Moreover, Article 435 is not binding on Switzerland, which was not a party to 
the Treaty of Versailles, except to the extent to which Switzerland accepted 
it; and Switzerland made an explicit reservation, set out in Annex I to Article 
435. The expression “is intended to lead to the abrogation” was taken to 
mean “is intended necessarily to lead to the abrogation,” 7.e., to create for 
Switzerland an obligation to proceed, in conjunction with France, to abrogate 
provisions acknowledged to be no longer consistent with present conditions. 
The text of Article 435 did not obligate Switzerland to enter into negotiations 
for an agreement involving the abrogation of the free zones régime. Nor was 
it possible for France to abrogate it without Switzerland’s consent. Both the 
text and the history of Article 435 presuppose the existence of a right on the 


4 Martens, Nouveau Recueil de Traités, p. 214. 
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part of Switzerland. As to the Sardinian zone, Switzerland acquired a con- 
tractual right by the Treaty of Turin of March 16, 1816, to which she was a 
party ; as to the zone of St. Gingolph, the manifesto of September 9, 1829 rep- 
resented a “concord of wills” which “confers on the delimitation of the zone 
of St. Gingolph the character of a treaty stipulation which France must respect 
as Sardinia’s successor.” As to the zone of Gex, its creation “forms part of a 
territorial arrangement in favor of Switzerland, made as a result of an agree- 
ment between that country and the Powers, including France, which agree- 
ment confers on this zone the character of a contract to which Switzerland is a 
party”’; hence it was not necessary for Switzerland to accede to the declara- 
tion of November 20, 1815. Even if the zone of Gex is to be taken as having 
been created by a stipulation in favor of a third party, the Court finds that 
the Powers intended to create in favor of Switzerland a right on which that 
country could rely. 

Passing then to Article 2 of the compromis,”* the Court was again faced 
with a difference between the parties with reference to the nature of its task. 
The French view was that the Court was required to lay down a new régime 
without being bound by existing treaty stipulations, while the Swiss view was 
that the settlement to be established by the Court must be founded on respect 
for Switzerland’s rights. The Court was of the opinion that its mandate to 
give a “single judgment” indicated a connection between its interpretation of 
Article 435 and its laying down a régime for the future. It concluded that 
the French thesis of perfect liberty for the Court could not be upheld. “Such 
freedom, being contrary to the proper function of the Court, could, in any 
case, only be enjoyed by it if such freedom resulted from a clear and explicit 
provision which is not to be found in the special agreement.” Hence, the 
Court is bound to recognize and give effect to the rights of Switzerland. The 
French Government had submitted, however, that as regards all the zones, 
“the change of circumstances has been so great as to justify the Court in hold- 
ing that the treaties have lapsed,” and that as regards the Sardinian zone, the 
Treaty of Turin had been abrogated by subsequent treaties. As to these 
submissions, the Court refused to entertain a Swiss plea of inadmissibility. 
The French Government relied chiefly on the establishment of the Swiss Fed- 
eral Customs in 1849 as “the change of circumstances”; but as the zones were 
not established in view of such circumstances, “the French argument fails 
on the facts.” This view made it unnecessary for the Court “to consider 


* Article 2 reads as follows: “Failing the conclusion and ratification of a convention 
between the two parties within the time specified, the Court shall, by means of a single 
judgment rendered in accordance with Article 58 of the Court’s Statute, pronounce its 
decision in regard to the question formulated in Article 1 and settle for a period to be 
fixed by it and having regard to present conditions, all the questions involved by the 
execution of paragraph 2 of Article 435 of the Treaty of Versailles. 

“Should the judgment contemplate the import of goods free or at reduced rates through 
the Federal Customs barrier or through the French Customs barrier, regulations of such 
importation shall only be made with the consent of the two parties.” 
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any of the questions of principle which arise in connection with the theory 
of the lapse (caducité) of treaties by reason of change of circumstances, such 
as the extent to which the theory can be regarded as constituting a rule of 
international law, the occasions on which and the method by which effect can 
be given to the theory if recognized, and the question whether it would apply 
to treaties establishing rights such as that which Switzerland derived from 
the treaties of 1815 and 1816.” Nor could the Court find that the Sardinian 
zone had been abrogated by later treaties between France and Switzerland. 

By the second paragraph of Article 2 of the compromis, which requires the 
Court’s regulation of imports of goods free or at reduced rates to be subject 
to the consent of the two parties, “the two parties subordinated to their joint 
concurrence a part of the Court’s judgment.” The Court maintains that this 
would be incompatible with its Statute and with its position as a court of jus- 
tice. The settlement of such matters as tariff exemptions depends not on 
law but “on the interplay of economic interests on which no government can 
afford to be controlled by an outside organ.” Hence the Court concludes that 
its judgment must be limited to questions of law, and this renders unnecessary 
the conduct of any expert inquiry. It was argued on behalf of the French 
Government that if the Court was unable to carry out the entire mission 
entrusted to it, no judgment whatever should be given; to which the feeble 
answer was given that the obstacle to the Court’s fulfilling the mission in its 
entirety derived from the compromis itself. 

The recognition of Switzerland’s right called for the Court’s order that 
France should withdraw her customs line from the political frontier. The 
parties were not agreed as to the extent of the zone of Gex, but the Court dis- 
abled itself from dealing with the boundaries of the zones by saying that no 
question of delimitation had been submitted to it. The international obliga- 
tions of France, restricting her sovereignty in the zones, do not restrain her 
from imposing at the political frontier a police cordon for the control of traf- 
fic, nor do they prevent France from applying her fiscal legislation in the ter- 
ritory of the free zones as in any other part of French territory. While 
France must not erect a “customs barrier under the guise of a control cordon,”’ 
an abuse of aright is not to be presumed. The Court refuses to say “whether 
the collection at the political frontier of any particular French tax is or is not 
contrary to France’s obligations,” but merely states that, “in principle, any 
tax levied solely by reason of importation or exportation across the frontier 
must be regarded as a tax in the nature of a customs duty.” Curiously, after 
frequent declarations of its own incompetence, “the Court does not hesitate 
to express its opinion that if, by the maintenance in force of the old treaties, 
Switzerland obtains the economic advantages derived from the free zones, she 
ought in return to grant compensatory economic advantages to the people of 
the zones.” A Swiss declaration recognized the necessity of some such ar- 
rangement which might be drafted by experts. 

The judgment of the Court was reached by six votes to five. Judge 
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Yovanovitch dissented without giving his reasons. Ina separate dissenting 
opinion, Judges Altamira and Hurst argue that Article 435; paragraph 2, was 
intended to lead to the abrogation of the zones; they desired the Court’s judg- 
ment to contain a settlement of the whole matter, 7.e., of all the questions 
raised by Article 435 which would have been settled by the parties them- 
selves if they had reached an agreement. Such a settlement on the basis of 
“present conditions” would have its legal foundation in Article 2 of the com- 
promis and in Article 435 of the Treaty of Versailles “in their twofold capacity 
of international agreements and texts governing the jurisdiction of the Court 
in this case.” It is pointed out that while the step taken by France in 1923 
was illegal, it does not follow that the zones system must continue to be based 
on a withdrawal of the French customs cordon behind the political frontier, 
for the same advantages may be obtained by other means. Judge Negulesco 
dissented on the ground that the Court should have declared that it had no 
jurisdiction. “The request of the parties that the Court should regulate in 
their stead the customs régime between the two countries is not concerned 
with a dispute of a legal character”; the Court is asked not to declare the law, 
but to make law “on the basis of political and ecomonic considerations which 
are foreign to the attributes of a legal tribunal.” The Court should not deal 
with any of the questions involved since it cannot deal with all of them; for 
“in the intention of the parties all the questions submitted to the Court were 
to form an indivisible whole.” M. Dreyfus, sitting as judge ad hoc, attacks 
the composition of the Court in dealing with the various phases of the case; 
he separates the execution from the interpretation of Article 435, and con- 
cludes that judges participating in the former had had no part in the latter. 
He adheres to the opinion previously expressed that Article 435, paragraph 2, 
abrogated the stipulations establishing the zone of Gex and was intended to 
lead to the abrogation of the provisions relating to the zones of Upper Savoy 
and St. Gingolph. In his view, the zones were originally established in order 
to disencircle the territory of Geneva, and the reasons which led to their estab- 
lishment have entirely ceased to exist. He thought, also, that the compromis 
formed an indivisible whole, and that it was incumbent on the Court “to give 
a decision upon the whole of the dispute or to give no decision at all.” He 
feared that the incompleteness of the Court’s judgment would lead to a 
“régime of mutual annoyance.” 

Following the Court’s judgment, on September 6, 1932, the French Govern- 
ment gave notice to the Swiss Government that it would comply with the 
judgment; but further negotiations may be necessary before any satisfactory 
régime can be established. 


INTERPRETATION OF THE STATUTE OF THE MEMEL TERRITORY 
On April 11, 1932, the British, French, Italian and Japanese Governments 


filed with the Registry of the Court an application instituting proceedings 
against Lithuania in respect of a difference of opinion as to whether certain 
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acts of the Government of Lithuania were in conformity with the provisions 
of the Statute of the Memel Territory, annexed to the convention signed at 
Paris, May 8, 1924.27 The Court was asked to decide six questions, as 
follows: 


(1) Whether the Governor of the Memel Territory has the right to 
dismiss the President of the Directorate; 

(2) In the case of an affirmative decision, whether this right only exists 
under certain conditions or in certain circumstances, and what those 
conditions or circumstances are; 

(3) Ifthe right to dismiss the President of the Directorate is admitted, 
whether such dismissal involves the termination of the appointments of 
the other members of the Directorate; 

(4) If the right to dismiss the President of the Directorate only exists 
under certain conditions or in certain circumstances, whether the dis- 
missal of M. Bottcher, carried out on February 6, 1932, is in order in the 
circumstances in which it took place; 

(5) Whether, in the circumstances in which it took place, the appoint- 
ment of the Directorate presided over by M. Simaitis is in order; 

(6) Whether the dissolution of the Diet, carried out by the Governor 
of the Memel Territory on March 22, 1932, when the Directorate pre- 
sided over by M. Simaitis had not received the confidence of the Diet, is 
in order. 


This dispute originated in the dismissal by the Lithuanian Governor of the 
Memel Territory on February 6, 1932, of M. Béttcher, President of the Di- 


rectorate. Later, other members of the Directorate were dismissed and a 
new Directorate was appointed, in agreement with which the Chamber of 
Representatives was dissolved by the Governor. On February 8, 1932, the 
German Government appealed to the Council of the League of Nations, under 
paragraph 1 of Article 17 of the convention of May 8, 1924, alleging that the 
dismissal of the President was unconstitutional. The matter was considered 
by the Council on February 20, 1932,28 and the rapporteur, M. Colban (Nor- 
way), made the following statement: 


My first thought was to suggest that the Council should apply to the 
Court for an advisory opinion. I hesitate, however, to propose to the 
Council that it should ask the Court for an advisory opinion on a majority 
vote, and if it should seem that unanimity cannot be secured, I would 
prefer merely to remind it that the Powers signatories to the convention 
are entitled to deal with these questions of law as between themselves on 
the basis of Article 17, paragraph 2, of the convention. 


The Council adopted the rapporteur’s suggestions, and the application of 
April 11, 1932 followed. 

By an order of April 16, 1932, the President of the Court fixed the dates for 
the submission of documents in the case, the last date being fixed as May 30, 


7 For the text of the convention and the annexed statute, see 29 League of Nations 
Treaty Series, p. 85; 2 Hudson, International Legislation, p. 1265. 
* Teague of Nations Official Journal, 1932, p. 540. 
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1932. A counter-case filed by Lithuania on May 31, 1932, was received 
nunc pro tunc, under Article 33 of the Rules of Court; on that date, also, 
Lithuania filed a preliminary objection to the jurisdiction of the Court with 
respect to the fifth and sixth questions set forth in the application. On June 
10, 1932, the Applicant Powers filed an answer to the preliminary objection 
of Lithuania, asking that it be overruled. The Lithuanian Government ap- 
pointed M. Rémer’is to sit as judge ad hoc. 

Public hearings with respect to Lithuania’s preliminary objection were held 
on June 14 and 15, 1932. In view of the fact that President Adatci was a na- 
tional of one of the parties, Vice-President Guerrero assumed the presidency 
of the Court for this case. The Court’s judgment overruling the preliminary 
objection was handed down on June 24, 1932.28 The Lithuanian Govern- 
ment based its objection on Article 17 of the convention of May 8, 1924,%° 
contending that “all disputes, before being referred to the Court, must be sub- 
mitted to the Council for examination.” The Applicant Powers contended, 
however, that a matter may properly be submitted to the Court under para- 
graph 2 of Article 17, even though “it has not previously been brought before 
the Council of the League of Nations.” The Court found “nothing in the text 
of Article 17 to show that it was the intention of the parties to make proceed- 
ings before the Council a condition precedent to proceedings before the Court.” 
The two procedures envisaged in Article 17 have different objects, and are not 
necessarily connected with each other. Moreover, the provisions as to the 
parties differ in the two cases; while any state represented on the Council of 
the League of Nations may bring the matter before the Council, proceedings 
before the Court can be instituted only by one of the Principal Allied Powers, 
represented on the Council. The Lithuanian insistence relied on the history 
of the text of Article 17; the Court recalled that “it has constantly held” that 
“preparatory work cannot be adduced to interpret a text which is, in itself, 
sufficiently clear,” yet it proceeded to review and to analyze the history in 
this case. The Lithuanian Government relied, also, upon a passage in a re- 
port of a committee of jurists appointed by the Council in 1926,®4 which the 


* Publications of the Court, Series A/B, Fascicule No. 47. 

* Article 17 reads as follows: 

“The high contracting parties declare that any member of the Council of the League of 
Nations shall be entitled to draw the attention of the Council to any infraction of the 
provisions of the present convention. 

“Tn the event of any difference of opinion in regard to questions of law or of fact con- 
cerning these provisions between the Lithuanian Government and any of the Principal 
Allied Powers members of the Council of the League of Nations, such difference shall be 
regarded as a dispute of an international character under the terms of Article 14 of the 
Covenant of the League of Nations. The Lithuanian Government agrees that all disputes 
of this kind shall, if the other party so requests, be referred to the Permanent Court of 
International Justice. There shall be no appeal from the Permanent Court’s decision, 
which shall have the force and value of a decision rendered in virtue of Article 13 of the 
Covenant.” 

* League of Nations Official Journal, 1926, p. 1424. 
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Court found to be irrelevant. The decision to overrule the preliminary ob- 
jection was reached by thirteen votes to three; Baron Rolin Jaequemyns dis- 
sented in a separate opinion, and Count Rostworowski and M. Roémer’is, 
judge ad hoc, also dissented. On June 24, 1932, the Court issued a new order 
extending the date for the filing of a counter-case by Lithuania dealing with 
points 5 and 6 of the application. 

Dealing with the case on the merits, the Court heard arguments on July 
11-13, 1932, by Sir William Malkin, Agent of the British Government, by 
M. Charguéraud, Assistant Agent of the French Government, by M. Pilotti, 
Agent of the Italian Government, by M. Matsunaga, Agent of the Japanese 
Government, and by M. Sidzikauskas, Agent of the Lithuanian Government. 
Its judgment on the merits was handed down on August 11, 1932.3? 

The Court emphasized the purpose of the convention of May 8, 1924, to 
confer a real and effective autonomy on Memel, and to give the people of 
Meme! “the right and the power to manage their own local affairs in their 
own way.” The Statute of Memel, though in form a Lithuanian enactment, 
must be regarded by the Court as “a conventional arrangement binding on 
Lithuania.” The circumstances leading to the dismissal of M. Béttcher 
arose out of a journey made by him to Berlin on December 17, 1931, at the 
expense of the Memel Territory. The Lithuanian Government was not 
aware of this journey at the time; when the Governor became aware of it, 
he advised M. Béttcher on December 27, 1931, to resign. The facts were 
later reported to the Chamber of Representatives, which voted its confidence 
in M. Bottcher. The Governor’s letter of dismissal, dated February 6, 1932, 
was founded on the alleged fact that M. Béttcher had engaged in negotiations 
with the German Government. M. Bottcher resigned on February 23, 1932, 
and on February 27 a new President of the Directorate was appointed, who 
failed to get the support of the majority parties, but who proceeded to recon- 
stitute the Directorate with members who did not belong to the majority 
parties. When the Chamber refused its confidence to the new Directorate, the 
former was dissolved. 

The Court addressed itself to the questions put before it, seriatim, after 
noting the “inconvenience” resulting from the fact that they were “formu- 
lated as questions purely in abstracto.” Points 1, 2 and 3 are “formulated 
in terms which go beyond the facts out of which the dispute has arisen,” and 
as they go beyond the questions which were discussed by the parties before 

the proceedings were instituted, they might “raise doubts as to the jurisdic- 
tion of the Court” under Article 17 of the convention of May 8, 1924. In- 
deed, it was on this ground that Judge Anzilotti, in a separate dissenting 
opinion, desired the Court to hold that the application was inadmissible; he 
was of the opinion that “in its judicial capacity, the Court cannot answer 
questions; it must pass upon claims,” and that the Applicant Powers had 
in fact asked for an advisory opinion which they were not entitled to do. 
* Publications of the Court, Series A/B, Fascicule No. 49. 
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As to Point 1, concerning the power of the Governor of the Memel Terri- 
tory to dismiss the President of the Directorate, the Court “holds that 
Memel’s autonomy only exists within the limits fixed by the statute” an- 
nexed to the convention of May 8, 1924; and that in the absence of contrary 
provisions in the convention, Lithuania has all the powers ensuing from 
sovereignty. It was not intended that Lithuania should have no remedy 
whatever if the executive authorities at Memel violated the statute by acting 
ultra vires. Itis not enough to say. that such acts may be ignored, treated as 
nul et non avenu; that may not give sufficient protection. Hence, if no other 
means were available, the dismissal of the President of the Directorate by 
the Governor would constitute a legitimate and appropriate measure of pro- 
tection of the interests of the state in cases in which the acts complained of 
were serious acts calculated to prejudice the sovereign rights of Lithuania 
and done in violation of provisions of the Memel Statute. The judgment to 
be taken is primarily that of the Governor, but his decision would not preju- 
dice the right of any Power concerned to take steps under Article 17 of the 
convention. The Court was unable to adopt the view of the Lithuanian Gov- 
ernment that the power to appoint implied a power to dismiss. 

As to Point 2, the Court refused to give any further precision to the condi- 
tions and circumstances in which the Governor’s power to dismiss might be 
exercised. As to Point 3, the Court held that a dismissal of the President 
does not automatically entail a cessation of the functions of other members 
of the Directorate. The latter are appointed by the President, and may be 
replaced by a new President; until replaced, they continue in function. As 
to Point 4, the Court enquired whether the circumstances under which M. 
Bottcher was dismissed came within the limitations it had found to exist on 
the Governor’s power to dismiss. It seemed clear that on his visit to Berlin 
he had attempted to negotiate an arrangement with Germany by which 
Memel’s agricultural products would be admitted to Germany; such negotia- 
tions fall within the sphere of foreign relations, the conduct of which is not 
within the competence of the Memel authorities. Moreover, the incident 
occurred at a time when relations between Lithuania and Germany were 
somewhat disturbed. As M. Bottcher’s act was a violation of the statute, 
Lithuania was justified in considering it serious and calculated to prejudice 
her sovereign rights. Hence the Governor’s dismissal of the President was 
justified. 

As to Points 5 and 6, the second Lithuanian counter-case contained a sub- 
mission that they were “inadmissible” because no difference of opinion was 
shown to exist. This was in effect a new plea to the jurisdiction, and it was 
overruled. By Point 5 the Court was asked to say whether in the circum- 
stances the appointment of the Directorate presided over by M. Simaitis 
(successor to M. Béttcher) was in order. On this point, the judgment of the 
Court contains a seeming contradiction. It first says that the Court’s juris- 
diction under Article 17 extends only to acts for which Lithuania was re- 
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sponsible. While Lithuania was responsible for the appointment of the 
President, the President alone was responsible for the appointment of the 
members of the Directorate. In spite of this, however, the Court decided that 
in the circumstances the appointment of the Directorate was in order, taking 
the submissions of the parties as its basis. On the sixth point, concerning 
the dissolution of the Chamber of Representatives, the Court arrived at the 
conclusion that on a proper construction of the statute, the Governor can dis- 
solve the Chamber only in agreement with the Directorate, 7.e., a Directorate 
which has obtained the confidence of the Chamber. In this case, the Di- 
rectorate formed by M. Simaitis had never obtained the confidence of the 
Chamber. Hence, the decree of dissolution issued by the Governor on 
March 22, 1932, was not in order, because it was not in agreement with a 
Directorate which was competent to agree. The Court adds a caveat, how- 
ever, that it is dealing with the dissolution in its treaty aspect, and not with its 
effect in the sphere of municipal law; it is not to be concluded, therefore, that 
the old Chamber is still in existence, nor that the new Chamber has no legal 
existence. 

The judgment of the Court was reached by a vote of ten to five. Judges de 
Bustamante, Altamira, Schiicking and van Eysinga, though they concurred 
with the majority as to Point 6, joined in a dissenting opinion, expressing the 
view that the President of the Directorate cannot be dismissed by the Gov- 
ernor, but must be permitted to remain in office so long as he possesses the con- 
fidence of the Chamber. Reliance is placed on the purpose of the authors of 
the constitution of Memel to introduce “parliamentary government in its 
most pronounced form.” To substantiate this view, the history is traced 
through travaux préparatoires. The sovereignty of Lithuania “is simply 
the residue left to the exclusive jurisdiction of Lithuania by the Convention 
of Paris,” which does not include the power to dismiss the President of the 
Directorate because that is covered by the statute annexed to the convention. 
Judge Anzilotti dissented on the ground that the application in its entirety 
was inadmissible, since it “does not embody the essential features of a claim 
for legal redress and tends to force the Court to deviate from the funda- 
mental rules governing the activities of a judicial body.” In his opinion, the 
series of questions was framed “as though what was required was an ad- 
visory opinion.” The defect was not cured by the submissions, which do not 
correspond with the questions put, and “grave doubts remain as to what the 
Applicant Powers ask of the Court and as to the position of the Respondent 
in regard to at least one of the important questions in the case.” He con- 
cluded that the Applicant Powers really desired “a decision on an abstract 
question of interpretation.” 


LEGAL STATUS OF CERTAIN PARTS OF GREENLAND 


On July 12, 1931, the Danish Government instituted proceedings against 
Norway, with reference to a difference between the two states concerning the 
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legal status of certain parts of Eastern Greenland.*? The written proceed- 
ings in the case were completed on October 14, 1932; the oral proceedings be- 
gan on November 21, 1932, and were continued until December 14, 1932. A 
brilliant array of counsel were on hand and elaborate arrangements were made 
for the press representatives. The Court devoted 31 sittings to the hearings 
which are to be resumed in January.*4 

On July 18, 1932, the Norwegian Government filed an application institut- 
ing proceedings against the Danish Government in regard to the legal status 
of certain parts of the Southeastern territory of Greenland, and at the same 
time requested interim measures of protection. The territory involved, situ- 
ated between latitude 63° 40’ and 60° 30’ North, had been declared to be 
under Norwegian sovereignty by a Norwegian royal decree of July 12, 1932. 
The Danish Government had previously informed the Norwegian Govern- 
ment that the leader of a Danish expedition to these territories had been in- 
vested with police powers to be exercised over Norwegian as well as Danish 
subjects. The Danish Government refused to recognize the legal validity of 
the occupation effected by Norway, which it declared to be “an unjustifiable 
encroachment and a violation of the existing legal situation.” The Nor- 
wegian Government therefore requested the Court to give judgment that the 
placing of the territory under Norwegian sovereignty was legally valid, and 
that accordingly the said territory is subject to the sovereignty of Norway. 
The Court was also requested “to decide forthwith to order the Danish Gov- 
ernment, as an interim measure of protection, to abstain from any coercive 
measure directed against Norwegian nationals in the said territory.” 

On July 18, 1932, also, the Danish Government filed an application in- 
stituting proceedings against Norway in regard to the legal status of certain 
parts of Southeastern Greenland, asking the Court to give judgment to the 
effect that the promulgation of the “declaration of occupation” contained in 
the Norwegian decree of July 12, 1932, and any steps taken in this respect by 
the Norwegian Government, “constitute an encroachment of the existing 
legal situation and are accordingly illegal and null and void.” The Danish 
Government also reserved the right to apply to the Court, should circum- 
stances require it, for the indication of interim measures for the protection of 
the Danish Government’s rights, and to ask the Court to decide as to the 
nature of the reparation due for the violation of the existing legal status. 

On August 2, 1932, the Court issued an order ** joining the two suits con- 
cerning the legal status of certain parts of Southeastern Greenland, brought 
by Norway and Denmark, and fixed the dates for the filing of cases and 
counter-cases. The Court found that “both the Norwegian and Danish 


* See this JourNAL, Vol. 26 (1932), p. 17. See also Lawrence Preuss, “The Dispute be- 
tween Denmark and Norway over the Sovereignty of East Greenland,” this JourNat, Vol. 
26 (1932), p. 469. 

“On Dec. 8, 1932, the Court ordered that the hearings be resumed on Jan. 16, 1933. 

* Publications of the Court, Series A/B, Fascicule No. 48. 
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applications are directed to the same object”; hence the situation “closely 
approximates, so far as concerns the procedure, to that which would arise if a 
special agreement had been submitted” to the Court by the parties to the 
dispute. The effect of the joinder was to place the two applicant govern- 
ments “simultaneously in the position of Applicant and Respondent.” How- 
ever, the Court was of the opinion that “the suit concerning the legal status 
of certain parts of Southeastern Greenland brought on July 18, 1932, should 
not, at least for the time being, be joined to the suit concerning the legal status 
of certain parts of Eastern Greenland brought on July 11, 1931.” 

With regard to the request for interim measures included in the Nor- 
wegian application, the Norwegian Government had requested the Court “‘to 
defer its decision upon the request for interim measures of protection, should 
the Danish Government inform the Court that it will not adopt coercive 
measures.” The Danish Government gave no such undertaking, but de- 
clared the Norwegian request for interim measures to be “without any justi- 
fication,” nothing having occurred which could justify it; hence, the Danish 
Government asked that the request be dismissed “as purposeless and ground- 
less.” The Court decided to hold a public hearing on the question, and to 
admit for this purpose the judges ad hoc appointed by the parties, as “in this 
case the presence of judges ad hoc is not inconsistent with the urgent nature 
of interim measures of protection.” This public hearing was held on July 
28, 1932. At this hearing, the Norwegian counsel declared on behalf of his 
government that the Norwegian request for interim measures “should be 
understood as referring equally to both parties to the present proceedings.” 
On August 3, 1932, the Court issued an order ** by which it dismissed the 
Norwegian request for the indication of interim measures of protection, and 
reserved the power to consider subsequently whether the circumstances re- 
quired any such indication. 

The Court was of the opinion that it may proceed to indicate interim meas- 
ures of protection, either at the request of both parties, or at the request of 
one party, or proprio motu. The object of such measures is to preserve the 
respective rights of the parties, pending a decision of the Court. It was 
argued that interim measures might also be indicated “for the sole purpose 
of preventing regrettable events and unfortunate incidents.” The Court did 
not find it necessary to decide whether its power goes so far. Norway did 
not contend that the action which the Court is asked to prevent would preju- 
dice some recognized or alleged Norwegian right. The alleged sovereignty 
of Norway would not be affected by incidents which the Norwegian Govern- 
ment seeks to prevent. At the present time, therefore, no rights are in issue 
which require protection by the indication of interim measures. “There 
would seem to be no occasion to fear that the incidents contemplated by the 
Norwegian request will actually occur.” Denmark does not threaten retalia- 
tion, and Norway is seeking to avoid complications. The declarations by the 
* Publications of the Court, Series A/B, Fascicule No. 48. 
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two governments, “taken together, are indicative of the existence in respon- 
sible circles in both countries of a state of mind and of intentions which are 
eminently reassuring.” The Court also refers to the Danish-Norwegian 
Convention of July 9, 1924,37 which “constitutes the law between the parties 
in as far as concerns the territory in question.” 

As to the indication of interim measures proprio motu, the Court reaches 
the conclusion that “the safeguarding of the alleged rights in question does 
not at present require” that it should make any indication. It refers to the 
General Act of Geneva, of September 26, 1928,38 to which both Denmark and 
Norway have adhered. Article 33 of this Act requires the parties “to ab- 
stain from measures likely to aggravate or extend the dispute”; as the inter- 
pretation and application of this provision is subject to the compulsory juris- 
diction of the Court, a legal remedy would be available if the alleged rights 
were infringed, even apart from the Optional Clause. 


ADMINISTRATION OF THE PRINCE OF PLESS 


On May 18, 1932, the German Government filed an application under Arti- 
cle 72 of the convention between Germany and Poland, signed at Geneva on 
May 15, 1922,°® asking the Court to give judgment to the effect that the 
Polish Government’s attitude toward the administration of the Prince of 
Pless was in conflict with Articles 67 and 68 of the Geneva Convention; that 
certain acts of the Polish fiscal authorities were null and void; that an in- 
demnity should be paid to Prince von Pless; and that the Pless administra- 
tion enjoys full liberty to appoint its employees, regardless of race and lan- 
guage, without being subjected to any pressure by the Polish authorities. 
The application embodied an elaborate statement as to the history of the 
matter. Prince von Pless had appealed to the Council of the League of 
Nations on January 7, 1931, against alleged efforts of the Polish Government 
to compel him to Polonize the personnel engaged in his undertakings, and 
against alleged threats of economic and financial reprisals in connection with 
these efforts. On January 24, 1931, on being informed that direct negotia- 
tions were in progress, the Council postponed its consideration of the petition.*® 
A further postponement was taken on May 23, 1931, when the Council 
was informed that the Polish Government had suspended measures of exe- 
cution for the collection of taxes from the Prince of Pless.4! On September 
19, 1921, when the Council had before it an alleged power of attorney given 
by the Prince of Pless, and a denial of its validity by the Prince himself, an 
adjournment was again taken.** A fresh petition was submitted to the Coun- 


*7 27 League of Nations Treaty Series, p. 203. 

*4 Hudson, International Legislation, p. 2529; Supplement to this JournaL, Vol. 25 
(1931), p. 204. 

* For the text of the convention, see 118 British and Foreign State Papers, p. 365. 

“ League of Nations Official Journal, 1931, p. 228. 

“ 7d., 1931, p. 1151. * Td., 1931, p. 2263. 
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cil on October 16, 1931, under Article 147 of the Geneva Convention. The 
Polish Government in its observations on this petition indicated that some 
satisfaction was being given to the Prince’s demands, and on January 30, 
1932, the Council adopted a report on the question to which the German rep- 
resentative made a reservation of his privilege of reverting to the question of 
the compatibility of certain measures with provisions of the Geneva Conven- 
tion.*® On March 31, 1932, a third petition was submitted to the Council 
by the Prince of Pless, complaining of a decision of the revising commission 
in Poland; ** but in view of the application to the Court, the Council declared 
its consideration of the matter closed.*® 

On October 8, 1932, the Polish Government filed a preliminary objection, 
asking the Court to declare the German Government’s application inadmis- 
sible. Hearings on this preliminary objection were held, November 7-11, 
1932; but not decision on the preliminary objection was handed down in 1932. 


INTERPRETATION OF THE CONVENTION CONCERNING EMPLOYMENT 
OF WOMEN DURING THE NIGHT 


On April 6, 1932, the Governing Body of the International Labor Office 
voted to ask the Council of the League of Nations to request the Court to give 
an advisory opinion on the following question: 


Does the convention concerning employment of women during the 
night, adopted in 1919 by the International Labor Conference, apply, in 


the industrial undertakings covered by the said convention, to women 
who hold positions of supervision or management and are not ordinarily 
engaged in manual work? 


On May 9, 1932, the Council voted the request.*® All of the states and mem- 
bers of the League of Nations entitled to appear before the Court were in- 
formed of the request, and a special communication was sent to those states 
which had ratified the convention of 1919,*? as well as to various international 
organizations which were considered by the President to be in a position to 
furnish information. Statements were filed with the Court on behalf of the 
Government of the United Kingdom of Great Britain and Northern Ireland 
and of the Government of Germany, and on behalf of the International Labor 
Organization, the International Federation of Trades Unions, and the Inter- 
national Confederation of Christian Trades Unions. The time-limits were 
fixed and extended from time to time by order of the President of the Court. 
Public sittings were heid on October 14, 1932, at which the Court heard oral 


“League of Nations Official Journal, 1932, pp. 510-513. “ Td., p. 1201. * Ibid. 

“League of Nations Official Journal, 1932, p. 1169. 

“For the text of the convention, see 1 Hudson, International Legislation, p. 412. On 
September 14, 1932, ratifications of this convention had been deposited by: Albania, 
Austria, Belgium, Great Britain, Bulgaria, Chile, Cuba, Czechoslovakia, Estonia, France, 
Greece, Hungary, India, Irish Free State, Italy, Lithuania, Luxemburg, Netherlands, 
Portugal, Rumania, South Africa, Switzerland and Yugoslavia. 
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arguments on behalf of the British and German Governments, and on behalf 
of the International Labor Organization, the International Federation of 
Trades Unions, and the International Confederation of Christian Trades 
Unions. The opinion of the Court was given on November 15, 1932.*° 

The first International Labor Conference, meeting at Washington in 1919, 
adopted a draft convention concerning the employment of women during the 
night, which first came into force on June 13, 1921.4 Article 3 of this con- 
vention reads as follows: 


Women without distinction of age shall not be employed during the 
night in any public or private industrial undertaking, or in any branch 
thereof, other than an undertaking in which only members of the same 
family are employed. 


The convention came into force with respect to Great Britain on July 14, 
1921. In its annual report for 1928 the Government of the United Kingdom 
pointed out that difficulties had arisen in the application of the convention, 
because under Article 3 women were debarred altogether from entering upon 
certain employments which involved continuous working, such as posts in 
electrical power undertakings. This observation led to a suggestion to the 
Governing Body of the International Labor Office that the convention should 
be revised, and in January, 1931, the Governing Body placed on the agenda 
of the forthcoming International Labor Conference the question of revision 
of the convention by means of the insertion of a clause to the effect that it 
“does not apply to persons holding positions of supervision or management.” 
At the International Labor Conference held in Geneva in May, 1931, this 
question was considered, but a proposed new text was not adopted.®° It be- 
came clear from the consideration that the governments were in disagree- 
ment as to the interpretation of the convention, some of them desiring to read 
Article 3 as a prohibition against night work for all women, others desiring 
to exempt certain categories of working women from its application. This 
led the British Government to propose to the Governing Body of the Interna- 
tional Labor Office that the Court should be asked for an advisory opinion, 
and the Governing Body took the action which led to the request by the 
Council. 

In the opinion of the Court “the wording of Article 3, considered by itself, 


“ Publications of the Court, Series A/B, Fascicule No. 50. 

“Tt is the opinion of the writer that a draft convention adopted by the International 
Labor Conference becomes a convention on its coming into force. See 1 Hudson, Inter- 
national Legislation, p. 392. This view seems to be confirmed by the Court’s speaking of 
the “convention” concerning employment of women during the night. The Court wisely 
refrains from ventilating any question as to the consequences of the fact that the Wash- 
ington Labor Conference was held before Part XIII of the Treaty of Versailles came into 
force. 

©¥For the text proposed, see 1 Proceedings of the International Labor Conference, 
Fifteenth Session, p. 727. The vote on the proposed amendment was 74 to 40, and it 
therefore lacked the necessary two-thirds majority by two votes. Jd., pp. 476-478. 
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gives rise to no difficulty ; it is general in its terms and free from ambiguity or 
obscurity.” Nor are the terms of Article 3 inconsistent in any way either 
with the title, the preamble, or any other provisions of the convention. The 
Court feels itself called upon, therefore, to say “whether there exist in respect 
of this convention concerning the employment of women during the night 
good grounds for restricting the operation of Article 3 to women engaged in 
manual work.” In dealing with this question the Court considers whether 
the result can be justified because “the improvement of the lot of the manual 
worker was the aim of Part XIII” of the Treaty of Versailles. While it was 
the principal aim of Part XIII to ameliorate the lot of the manual worker, 
the Court cannot say that the sphere of activity of the International Labor 
Organization is so circumscribed as to raise any presumption that a conven- 
tion must be interpreted subject to this restriction. Previous opinions of the 
Court are cited concerning the activities of the International Labor Organiza- 
tion and these opinions have shown that “the limits of the sphere of the Labor 
Organization are not fixed with precision or rigidity in Part XIII.” It is con- 
cluded therefore that “the fact that the Washington convention is a labor 
convention does not provide sufficient reason for interpreting ‘women’ in 
Article 3 of that convention as confined to women doing manual work.” It 
was pointed out to the Court that the Washington Conference had on its 
agenda the following items: “(3) Women’s employment .. . (b) during the 
night; . . . (5) extension and application of the international conventions 
adopted at Berne in 1906 on the prohibition of night work for women em- 
ployed in industry .. .” The Berne convention covered only women en- 
gaged in manual work, and it was argued that under the agenda of the Wash- 
ington Conference the draft convention which it adopted must be similarly 
limited. The Court was unable to find in the agenda of the Washington Con- 
ference any sufficient indication that the convention should be read with a 
restriction to women employed in manual work. In saying this, however, the 
Court did not intend “to express any opinion as to what is the correct inter- 
pretation of the convention of Berne.” That question was not before the 
Court. 

It was suggested to the Court that when the Washington convention was 
adopted, very few women held positions of supervision or management in in- 
dustrial undertakings; even if this were true, however, the Court did not 
find in it sufficient reason for ignoring the terms of the convention. It could 
find no reason for displacing the natural meaning of the text. Yet it was 
struck with the confident opinions expressed by delegates at the Interna- 
tional Labor Conference in 1931, and it was led to examine the preparatory 
work of the Washington Conference to see whether these opinions were con- 
firmed. This was done, however, without any intention to derogate from 
the rule previously laid down by the Court as to the use of travaux prépara- 
toires. Upon examining the history of the drafting of the convention at the 
Washington Conference, the Court laid special stress on a report submitted 
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to the conference by the rapporteur of its drafting committee.°’ From its 
examination of the preparatory work, the Court gained the impression that 
while at first it had been intended to make no departure from the Berne con- 
vention, “this intention had receded into the background by the time that 
the draft convention was adopted.” Moreover, as the Washington conven- 
tion was similar to other conventions adopted on the same occasion, the 
Court was led to attach some importance to specific provisions in other con- 
ventions and to point out the absence of these exceptions in the convention 
under consideration. For these reasons the Court expressed the opinion “that 
the convention concerning employment of women during the night, adopted 
in 1919 by the International Labor Conference, applies, in the industrial 
undertakings covered by the said convention to women who hold positions 
of supervision or management and are not ordinarily engaged in manual 
work.” This opinion was adopted by a vote of six to five. 

Baron Rolin-Jaequemyns, Count Rostworowski, M. Fromageot and M. 
Schiicking declared that they could not subscribe to the grounds and conclu- 
sion of the opinion. Judge Anzilotti gave a separate dissenting opinion. He 
could not say that Article 3 of the convention was clear. In his view, this 
depends on the subject and aim of the convention. Part XIII of the Treaty 
of Versailles has for its object the regulation of the employment of manual 
workers. Though the competence of the International Labor Organization is 
not thus restricted, its essential and normal task is limited to the amelioration 
of conditions among manual workers. This follows, in the first place, from 
the historical connection between Part XIII of the Treaty of Versailles and 
the scientific and practical movement which prepared for its being put into 
effect. Judge Anzilotti thinks, therefore, that Part XIII of the Treaty of 
Versailles “clearly indicates” that its object is the protection of labor, that 
what the high contracting parties agree jointly to carry out is the old program 
of social reforms in the interests of the working class. This idea is expressed 
not only in the preamble of Part XIII, but also in Chapter 1 “which presup- 
poses the existence of industrial organizations of employers and workers.” 
Reliance is placed also on Article 427 of the Treaty of Versailles, the guiding 
principle of which is that “labor should not be regarded merely as a com- 
modity or article of commerce.” From this construction of Part XIII “it is 
only natural to infer” that any convention concluded under it “is to be re- 
garded as relating to manual labor and not to labor in general.” Judge 
Anzilotti, therefore, objects to the Court’s view that Article 3 should be “taken 
by itself and considered separately.” He insists that Article 3 must “be 
construed in relation to the convention of which it forms part and which, by its 

" The writer acted as rapporteur for the drafting committee at the Washington Confer- 
ence in 1919. He is in accord with Lord Halsbury’s statement in Hilder v. Dexter [1902] 
A. C. 474, 477, that “the worst person to construe” a statute or a text “is the person who is 
responsible for its drafting.” Yet he entirely subscribes to the Court’s statement as to the 
indications of this report. For the text of the report, see the Proceedings of the Interna- 
tional Labor Conference, 1919, p. 178. 
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nature, concerns the employment of women manual workers.” He would, 
therefore, answer the question before the Court negatively, and he cannot find 
that this conclusion is destroyed by the use of the expression “women” with 
no qualification. He is led to an interpretation of Article 3 of the convention 
which calls for no reference to preparatory work; but if this work were referred 
to, he thinks that it “shows most convincingly ” that the intention of the Wash- 
ington Conference was to maintain the main lines of the Berne convention. 
In his view, therefore, the Court should have made investigations in two direc- 
tions: it should have sought to obtain a definition of the category of workers 
referred to in Part XIII of the Treaty of Versailles; and it should have investi- 
gated the nature of the duties of supervision or management referred to in the 
request in order to determine whether women thus engaged could be included 
in the category of workers in question. 


APPEALS AGAINST JUDGMENTS OF THE CZECHOSLOVAK-HUNGARIAN 
MIXED ARBITRAL TRIBUNAL 


By an agreement signed at Paris on April 28, 1930,5* the Governments of 
Czechoslovakia and Hungary provided for appeals from the judgments which 
might thereafter be given by the Czechoslovak-Hungarian Mixed Arbitral 
Tribunal in non-agrarian cases, either on points of jurisdiction or on the 
merits. Exercising this right of appeal, on July 11, 1932, the Czechoslovak 
Agent General before the Tribunal made application to the Court, asking it to 
declare that certain judgments of the Tribunal in its cases Nos. 321 and 752 
were null and void, and to amend the said judgments and nonsuit the ap- 
plicants on the ground that the Tribunal had no jurisdiction. Alternatively, 
the Court was asked to invite the Tribunal to deliver a fresh judgment in 
these cases, nonsuiting the applicants; and, again alternatively, to declare 
that Czechoslovakia was not bound by the said judgments. On July 25, 
1932, a second application was filed by the Agent General of Czechoslovakia, 
relating to case No. 127 before the same Tribunal. 

The agreement of April 28, 1930, provided that the right of appeal might 
be exercised by written application within three months from the notification 
to the Agent of the judgment of the Tribunal. The judgments to which the 
first application related had been notified to the Agent General of Czecho- 


™ Agreement No. II on the Financial Obligations of Hungary resulting from the Treaty 
of Trianon. 121 League of Nations Treaty Series, p. 81; Supplement to this JourNAL, 
Vol. 25 (1931), p. 24. Article 10 of this agreement reads as follows: “Czechoslovakia, 
Yugoslavia and Roumania, of the one part, and Hungary, of the other part, agree to 
recognise, without any special agreement, a right of appeal to the Permanent Court of 
International Justice from all judgments on questions of jurisdiction or merits which may 
be given henceforth by the Mixed Arbitral Tribunals in all proceedings other than those 
referred to in Article 1 of the present agreement. 

“The right of appeal may be exercised by written application by either of the two 
governments between which the Mixed Arbitral Tribunal is constituted, within three 
months from the notification to its Agent of the judgment of the said Tribunal.” 
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slovakia on April 7, 1932, and the period for appeal, therefore, expired on 
July 7 or 8, 1932; 5° the first application was dated at Prague on July 7, 1932, 
but it was not filed in the archives of the Court until July 11, 1932. The 
judgment to which the second application related had been notified to the 
Agent General on April 22, 1932, and the period allowed for appeal, there- 
fore, expired on July 22 or 23, 1932; the second application was dated at 
Prague on July 20, 1932, but it was not filed in the archives of the Court until 
July 25, 1932. In both cases, the Hungarian Government has filed prelimi- 
nary objections on the ground that the application was filed too late. 


EXTENSION OF THE COURT’S SUPPORT AND JURISDICTION 


The year 1932 has been relatively quiet in connection with the extension of 
the Court’s jurisdiction ratione personae. On January 6, 1932, Colombia’s 
ratification of the Protocol of Signature of December 16, 1920, was deposited 
at Geneva, and Colombia also made a declaration accepting the Optional 
Clause for an indefinite period. On March 29, 1932, Peru’s ratifications of 
the Protocol of Signature and of a declaration accepting the Optional Clause 
were deposited. On April 15, 1932, Abyssinia renewed her acceptance of the 
Optional Clause, as from July 16, 1931, for a period of two years. On Sep- 
tember 19, 1932, ratification of a declaration accepting the Optional Clause 
was deposited by Persia. 

Little progress was made during 1932 with reference to the coming into 
force of the Protocol of September 14, 1929, relating to the adhesion of the 
United States to the Protocol of December 16, 1920. The ratification of this 
protocol by Colombia was deposited at Geneva, January 6, 1932; by Vene- 
zuela, on September 14, 1932. This brings the number of ratifications to 38. 
The protocol cannot enter into force until it is also ratified by Abyssinia, 
United States of America, Brazil, Chile, Haiti, Lithuania, Panama, Peru, 
Salvador and Uruguay. Doubtless some of these states are awaiting action 
by the United States itself, but this now depends on the advice and consent 
of the United States Senate. A report submitted to the Senate on June 1, 
1932, may possibly have registered some advance toward the giving of such 
advice and consent,®4 but further delay may be in store before the action by 
the United States is consummated. 


REVISION OF THE COURT’S STATUTE 


The Protocol of September 14, 1929, providing for amendments to the 
Statute of the Court, has not yet come into force. Reservations attached by 
Cuba to her ratification of January 5, 1931, were withdrawn on March 14, 


® See Francis Dedk, “Computation of Time in International Law,” this Journat, Vol. 
20 (1926), p. 502. 

*72d Cong., Ist Sess., Senate Report No. 758. For a comment on this report, see 
Manley O. Hudson, “The World Court Protocols before the United States Senate,” this 
JouRNAL, Vol. 26 (1932), p. 569. 


THE ELEVENTH YEAR OF THE PERMANENT COURT 37 


1932.55 Colombia deposited its ratification on January 6, 1932, and the proto- 
col was signed by Abyssinia on April 15, 1932. On October 14, 1932, the Thir- 
teenth Assembly of the League of Nations adopted a resolution by which it 
addressed an urgent appeal to the states which had ratified the protocol of 
December 16, 1920, to proceed to the ratification of the protocol of September 
14, 1929.5 To bring the revision protocol into force, ratifications must yet 
be deposited by Abyssinia, Brazil, Chile, Lithuania, Panama, Peru, Uru- 
guay, and Venezuela,"’ and, it would seem, by the United States of America."® 


ATTENDANCE OF THE JUDGES 


The situation with respect to judges’ attendance at sessions of the Court 
continues to be unsatisfactory. Article 27 of the rules adopted on February 
21, 1931, placed an imperative duty on the judges to be present unless on leave 
or prevented by illness or other serious reasons duly explained. This rule 
has not prevented a number of absences at most of the sessions of the Court 
during 1932. At the second part of the 23rd session, Judges Bustamante and 
Kellogg were absent; and Judges Bustamante, Kellogg and Negulesco were 
absent at the 24th session. All of the judges were present at the earlier part 
of the 25th session, but Judge Kellogg was absent at the later part of the ses- 
sion. At the beginning of the 26th session, Judges Altamira, Bustamante, 
Kellogg, and Wang were absent; Judge Wang was present during a later part 
of the session, however. 


THE PREMISES AVAILABLE TO THE COURT 


The installation of the Court in the Peace Palace was originally based upon 
an exchange of declarations in 1921 between the Secretary-General of the 
League of Nations and the President of the Board of Directors of the Carnegie 
Foundation in The Netherlands.5® Under an arrangement of February 12, 
1924 regulating the details of this installation, the Court has the permanent 
and exclusive use of certain parts of the Peace Palace and the joint use, with 
other institutions established there, of other parts. In March, 1926, negotia- 
tions were begun with a view to enlarging the quarters at the disposal of the 
Court. In 1927 the Assembly of the League of Nations approved a scheme for 
a reconstruction of the Peace Palace, which was completed in 1929; to meet the 


™See Manley O. Hudson, “The Cuban Reservations and the Revision of the Statute of 
the Permanent Court of International Justice,” this JourNat, Vol. 26 (1932), p. 590. 

*® Verbatim Record, Oct. 14, 1932, p. 7. 

™ League of Nations Document, A. 27. 1932. V. 

® The revision protocol provides, paragraph 7: “For the purposes of the present pro- 
tocol, the United States of America shall be in the same position as a state which has 
ratified the Protocol of December 16, 1920.” For the text, see 1 Hudson, International 
Legislation, p. 582. The effect of paragraph 7 can doubtless be avoided by the agreement 
of all states or members of the League of Nations which have ratified the Protocol of De- 
cember 16, 1920. 

® Publications of the Court, Series E, No. 1, pp. 104-119. 
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cost of this reconstruction, 240,000 florins, the Netherlands Government made 
a loan without interest to the Carnegie Foundation, and this loan is repayable 
in annual installments of 10,000 florins, the funds being furnished to the 
Foundation by the League of Nations. As a result of the reconstruction, the 
Court now has available to it the exclusive use of some thirty rooms in the 
Peace Palace. The increase in the number of judges of the Court led to 
further negotiations in 1930, and the Secretary-General asked that additional 
premises be placed at the Court’s disposal. On April 23, 1931, the President 
of the Board of Directors of the Carnegie Foundation proposed that, in order 
to make additional space available to the Court, a new building should be 
constructed in the grounds of the Peace Palace to house the Academy of In- 
ternational Law, which now has headquarters in the Peace Palace, the con- 
struction to be financed by a loan from the Netherlands Government which 
would be repaid over a term of years by the Carnegie Foundation with funds 
provided by the budget of the League of Nations. The Supervisory Commis- 
sion of the League of Nations did not recommend to the Assembly the accept- 
ance of this proposal. Further negotiations ensued ® and on September 16, 
1932, the Carnegie Foundation submitted to the Secretary-General a draft 
agreement which was placed before the Assembly of the League of Nations 
on September 26, 1932.61 This draft agreement calls for the Court’s having 
nine new offices in the Peace Palace; the Academy of International Law would 
be housed in a new building constructed in the grounds of the Peace Palace to 
make room for the new premises of the Court. The Carnegie Foundation pro- 
poses to secure from the Netherlands Government a loan of which 273,400 
florins would be repaid to the Foundation by the League of Nations by 1960, 
in annual payments of 10,000 florins. Provision is added for arbitration of 
any disaccord in the event that the Court should leave the Peace Palace. The 
draft agreement was approved by the Assembly of the League of Nations and 
on December 1, 1932, it was put into effect by an avenant to the arrangement 
of February 12, 1924 as amended on December 31, 1929, and by an exchange 
of letters between the President of the Board of Directors of the Carnegie 
Foundation and the Secretary-General of the League of Nations. 


® Publications of the Court, Series E, No. 8, pp. 47-51. 
* League of Nations Document, A. 40. 1932. X. 
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THE MEANING OF THE PACT OF PARIS 


By Quincy WRIGHT 
Of the Board of Editors 


The Pact of Paris is a short document but it has invoked a wealth of com- 
mentary. It was hoped that the Pact would be an effective preventive of 
violence, that governments would therefore not often be called upon to in- 
terpret it, and that consequently exposition of its meaning would be largely 
the task of jurists and publicists. This hope has not been entirely realized, 
to the misfortune of the world, but at least the international jurists have a 
more positive grist to grind in their elucidations. 

Far from dissolving as a nebulous cloud under the stress of practical inter- 
pretation by governments, the obligations of the Pact have tended to assume 
a positive legal character far beyond the expectations of many of the theo- 
retical expositors. The meaning and effect of the Pact was discussed in this 
JOURNAL in January, 1929, and in the annual meetings of the American Society 
of International Law in 1929 and 1930. A considerable proportion of the 
comments were to the effect that the Pact provided no legal obligations at all, 
that “no conceivable wars have been excluded from the list of permitted 
wars,” ! and this opinion still has its advocates, although it is stoutly denied 
by responsible statesmen. In his speech of August 8, 1932, referring to such 
criticisms, Secretary Stimson said, “There is nothing in the language of the 
Pact nor in its contemporaneous history to justify any such interpretation. 
On its face, it is a treaty containing definite promises. . . . As it stands, the 
only limitations of the broad covenant against war is the right of self- 
defense.” 2 The action of the United States and other parties in the instances 
of violence which have arisen since 1928 in Manchuria and in the Chaco area 
have supported his contention.® 


1E. M. Borchard, this Journan, Vol. 23 (1929), p. 118; Proc. Am. Soc. Int. Law, 1929, 
pp. 88-109. The Pact has even been compared to the Holy Alliance of Sept. 14, 1815, 
(Encyclopedia Britannica, 14th ed., Vol. 22, p. 443), but comparison of the texts and 
origins of the two instruments gives little evidence of similarity. The monarchs parties 
to the Holy Alliance agree to treat each other as brothers conformably to the scriptures, 
to render each other reciprocal service as would fellow-countrymen or members of the 
same family, and to deal with their subjects as would the father of a family. The al- 
liance may be for peace but contains no positive provisions against war or non-pacific 
measures. See Phillips, The Confederation of Europe, 1920, pp. 141, 305. 

* Stimson, “The Pact of Paris: Three Years of Development,” Foreign Affairs (U. S.), 
Sp. Supp. No. 1, Vol. 11, p. iv; United States, Department of State, Publication No. 357. 

*See United States notes to China and Russia, Dec. 2, 1929, and action of 31 parties to 
the Pact on this initiative with respect to Chino-Soviet hostilities in Manchuria, particu- 
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What is the present meaning of the Pact? Let us consider (I) the nature 
of the obligations assumed under it, (II) the scope of these obligations, and 
(IIL) their effect upon the preéxisting laws of war and neutrality. 


I 


That the Pact, if a legal instrument at all, imposes multipartite obligations 
seems to be accepted. It has become recognized that a multipartite treaty 
normally creates a right of A, not only that B shall fulfill the agreement with 
respect to himself, but that B shall fulfill the agreement with respect to C, 
D, E, and all the others. The application of this in the present instance was 
thus explained by Secretary Stimson: 


Under the former concept of international law when a conflict oc- 
curred, it was usually deemed the concern only of the parties to the con- 
flict . . . but now, under the Covenant and the Briand-Kellogg Pact, the 
conflict becomes of legal concern to everybody connected with the treaty. 
All of the steps taken to enforce the treaty must be adjudged by this new 
situation. As was said by M. Briand, quoting the words of President 
Coolidge: “An act of war in any part of the world is an act that injures 
the interests of my country.” The world has learned that great lesson 
and the execution of the Briand-Kellogg Treaty codified it.5 


But is the Pact a legal obligation at all? That it is, might be presumed from 
the fact that it is a solemnly ratified treaty which, according to Article 38 of 
the statute of the Permanent Court of International Justice, is a source of law. 
But it has been objected that the obligations of the first article “to condemn” 
and “to renounce” war is not an obligation to refrain from making war, and 
that the obligation of the second article “never to seek settlement except by 


larly Secretary Stimson’s statement that communications were sent to these two states 
“because this government fegards the Pact of Paris as a covenant which has profoundly 
modified the attitude of the world toward peace and because this government intends to 
shape its own policy accordingly.” U.S. Dept. of State, Press Releases, No. 10, Dec. 7, 
1929, pp. 83-89. See also J. B. Condliffe, Ed., Problems of the Pacific, 1929, pp. 167, 230 
ff. For correspondence in regard to application of the Pact to the Chino-Japanese 
hostilities in Manchuria, 1931-32, see U. S. Senate, 72nd Cong. Ist Sess. Doc. No. 55, 
Conditions in Manchuria, Jan. 27, 1932, and Wright, “The Manchurian Crisis,” Am. Pol. 
Sci. Rev., Feb. 1932, Vol. 26, pp. 69-76. The Pact has not been strictly applicable to the 
Paraguay-Bolivia hostilities because, although Paraguay has ratified the Pact and Bolivia 
has expressed an intention to do so, the Bolivian ratification has not been deposited. 
(U. S. Treaty Information, Feb. 1932, p. 7). Nevertheless, in their communication of 
Aug. 2, 1932, to Paraguay and Bolivia, nineteen American states asserted that the prin- 
ciples of the Pact were “a tradition among the American nations” and that they would 
not recognize “any territorial arrangement of the controversy which has not been ob- 
tained by peaceful means nor the validity of territorial acquisitions which may be obtained 
through occupation or conquest by force of arms.” (Press Releases, No. 149, Aug. 6, 
1932, p. 100.) 

“Hudson, International Legislation, 1931, Vol. 1, pp. xvi-xvii; Wright, Proc. Am. Soc. 
Int. Law, 1930, pp. 80-81; Chamberlain, ibid., 1929, p. 92; Miller, The Peace Pact, of Paris, 
N. Y., 1928, pp. 127-8. 

5 Stimson, op. cit., note 2, p. viii. 
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pacific means” is not an obligation never to use any but pacific means in 
settlement. There is no evidence that any state in practice has resorted to 
these interpretations. Statesmen have acted on the assumption that the 
parties were obliged not to employ war as an instrument of national policy and 
not to employ non-pacific means in settling international disputes and con- 
flicts, and this was the assumption implicit in the amendments proposed for 
the League of Nations covenant to harmonize it with the Pact.’ 

Furthermore, the suggestion that the obligation is not legal because it is 
unprovided with sanctions has carried no more weight. Many treaties have 
no specific sanctions, but in so far as they create obligations under inter- 
national law those obligations are covered by the sanctions of all international 
law. Practice has shown that violation or even threats of violation of this 
instrument will call forth diplomatic protests and will bring about consulta- 
tion among the parties to devise further measures. “The Pact,” says Secre- 
tary Stimson, “thus necessarily carries with it the implication of consul- 
tation.” ® 

It has been hoped that mobilization of world opinion by this means might 
be sufficient. But more specific sanctions have been put into effect, namely, 
the institution of international procedure to ascertain the fact of violation, 
and non-recognition of the fruits of violation.’° 

It has been asserted by commentators that the renunciations of the Pact 
do not include violent action in self-defense and violent action in areas where 
the state acting enjoys a regional understanding like the Monroe Doctrine, 
and, further, that the scope of these exceptions was to be decided by the state 
which took advantage of them. The existence and scope of these exceptions 
as a question of legal interpretation will be discussed presently, but here 
attention must be given to the proposition that this is not a question of inter- 
national law at all, but a question left to the final determination of each state. 


* See discussion, Proc. Am. Soc. Int. Law, 1930, pp. 97-99. 

" Ibid., p. 108; The Covenant and the Pact, Geneva Special Studies, Dec., 1930, Vol. 1, 
No.9; C. A. W. Manning, “The Proposed Amendments to the Covenant of the League of 
Nations,” British Year Book of Int. Law, 1930, p. 158 ff., and text of proposals, p. 170; 
J. L. Brierly states that the Pact has closed the gaps in the Covenant, ibid., 1929, p. 208. 
Secretary Stimson has denied the contention that the Pact “was a mere group of uni- 
lateral statements made by the signatories, declaring a pious purpose on the part of each 
of which purpose that signatory was to be the sole judge and executor, and for a violation 
of which no other signatory could call him to account” (op. cit., note 2, p. iv). 

®*The writer has discussed the sanctions of treaties and international law, Proc. Am. 
Soc. Int. Law, 1932, p. 112 ff. 

* Stimson, op. cit., note 2, p.ix. See also Whitton, “What follows the Pact of Paris,” 
International Conciliation, No. 276, Jan. 1932, pp. 13-19; Wright, Proc. Am. Soc. Int. 
Law, 1932, pp. 117-118. 

%” As Professor Brierly has pointed out the “pact is not an isolated event” (Br. Y. B. 
1929, p. 208), and has profited by the sanctioning machinery of the League and the Pan 
American organization in the cases which have occurred since it went into effect, but the 
United States has rested its action mainly on the Pact. 
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The critics of the Pact appear to be justified in their contention that this view 
would practically destroy the legal character of the instrument and all pos- 
sibility of sanctioning it, because any state by labeling its action defense or 
within a regional understanding, would thereby render the action in accord 
with the Pact." 

Clearly, there is a presumption against such an interpretation because of 
the rule recognized in nearly all arbitration treaties, in the League of Nations 
Covenant (Article 13), in the Statute of the Permanent Court of International 
Justice (Article 36), and by advisory opinion of the Permanent Court in the 
Tunis-Morocco nationality decrees case that the interpretation of treaties is 
a question of international law suitable for arbitration or judicial settlement 
and is not a question solely within the domestic jurisdiction of a single state.!? 
The question of whether the renunciations of the Pact do or do not cover a 
particular act of violence is a question of treaty interpretation. Clearly, if 
the parties to the Pact intended to place its interpretation within the realm of 
domestic questions, thus departing from a well established rule of inter- 
national law, they would have expressed their intentions clearly in the instru- 
ment and not have left this to inference. No one has suggested any passage 
in the text of the Pact itself which either expressly or by inference indicates 
such an intention, but the critics have alluded to the correspondence exchanged 
by the negotiators of the Pact, particularly to the following statements: 

France. “The renunciation of war, thus proclaimed, would not deprive the signatories 


of the right of legitimate defense.” (p. 17) 

Germany. “A Pact after (this pattern) . . . would not put in question the sovereign 
right of any state to defend itself.” (p. 24) 

Great Britain. “Its terms (do not) exclude action which a state may be forced to 
take in self-defense. ... Mr. Kellogg regards the right of self-defense as inalienable. 
. . . There are certain regions of the world the welfare and integrity of which constitute 


™ See Borchard, loc. cit.; R.S. Morris, Proc. Am. Soc. Int. Law, 1929, p. 90; C. H. Butler, 
ibid. p. 105. 

# “Neither of the parties who has an interest in the contract or treaty may interpret it 
after his own mind.” Vattel, Law of Nations, II, c. 17, sec. 265; Introduction, sec. 17. 
It has been suggested that treaty provisions of a political character impose “ obligations 
of honor” (Lord Derby referring to the Luxemburg neutralization guarantee of 1867, 
Hansard Debates, 3rd series, Vol. 187, col. 1922), or “moral obligations” (President 
Wilson referring to Art. 10 of the League Covenant, 66th Cong. Ist Sess. Sen. Doc. 106, 
p. 502) not susceptible of legal interpretation. This distinction rests on the lack of legal 
organization rather than on legal principle, and does not indicate exception to the general 
duty accepted by many states to submit treaty interpretation to impartial adjudication. 
See Wright, Control of American Foreign Relations, 1922, pp. 209-215; Columbia Law 
Rev., Feb. 1920, Vol. 20, pp. 145-148. “From the standpoint of municipal law, the claim 
of a state through its organ with ultimate authority in the matter to a legal right, power, 
or interest ts a legal right, power, or interest; but from the standpoint of international 
law, such a claim is valid only in so far as established through the appropriate interna- 
tional procedure.” Wright, Mandates under the League of Nations, p. 284. 

* See The General Pact for the Renunciation of War, text of the Pact as signed, notes 
and other papers, U. S., Government Printing Office, 1928. 
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a special and vital interest for our peace and safety. His Majesty’s Government have 
been at pains to make it clear in the past that interference in these regions cannot be 
suffered. Their protection against attack is to the British Empire a measure of self- 
defense. It must be clearly understood that His Majesty’s Government in Great Britain 
accept the new treaty upon the distinct understanding that it does not prejudice their 
freedom of action in this respect. The government of the United States has comparable 
interests, any disregard of which by a foreign Power they have declared that they would 
regard as an unfriendly act. His Majesty’s Government believe, therefore, that in de- 
fining their position they are expressing the intention and meaning of the United States 
Government.” (p.28. See also p. 48) 

Japan. “The proposal of the United States is understood to contain nothing that would 
refuse to independent states the right of self-defense.” (p. 31) 


Soutn Arrica. “It is not intended to deprive any party to the proposed treaty of any 
of its natural rights of legitimate self-defense.” (p.35. See also p. 50) 


Potann. “The Pact does not affect in any way the right of legitimate defense inherent 
in each state.” (p. 42) 

CzecHosLovaKIA. “The right of self-defense is in no way weakened or restricted by the 
obligation of the new treaty and each Power is entirely free to defend itself according to 
its will and its necessities against attack and foreign invasion.” (p. 52) 

Unrrep States. “There is nothing in the American draft of an anti-war treaty to 
restrict or impair in any way the right of self-defense. That right is inherent in every 
sovereign state and is implicit in every treaty. Every nation is free at all times and 
regardless of treaty provisions to defend its territory from attack or invasion, and it, 
alone, is competent to decide whether circumstances require recourse to war in self- 
defense. If it has a good case, the world will applaud and not condemn its action. 
Express recognition by treaty of this inalienable right, however, gives rise to the same 
difficulty encountered in any effort to define aggression. It is the identical question 
approached from the other side. Inasmuch as no treaty provisions can add to the natural 
right of self-defense, it is not in the interest of peace that a treaty should stipulate a 
juristic conception of self-defense since it is far too easy for the unscrupulous to mold 
events to accord with an agreed definition.” (p.37. See also pp. 64, 66-67) 

These notes were not attached to either the signatures or deposit of ratifica- 
tions of the parties to the Pact. Secretary Kellogg stated that the instrument 
had been accepted without reservations.14 These statements, therefore, are 
not reservations to be treated as part of the treaty, but are preparatory 
materials stating the views of certain of the parties as to the meaning of the 
text, and as such have some value in interpreting the text. It seems doubt- 
ful whether they would be adequate to read this treaty out of the general rule 
that treaty interpretation is an international question, even if they clearly 
stated that opinion.® 

However, they do not state any such opinion. These statements do not 
assert that an unlimited power of self-defense was reserved, but that “the 
right of legitimate defense,” “the sovereign right of defense,” “the right of 


% Wright, “The Interpretation of Multilateral Treaties,” this Journat, Vol. 23 (1929), 
p. 94. See also Myers, Origin and Conclusion of the Paris Pact, World Peace Founda- 
tion, 1929, Vol. 12, No. 2, p. 66 ff. 

* The writer has discussed the legal effect of this preparatory material at length in the 
article cited in note 14. 


] 
] 
> 
3 


44 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


self-defense,” “the natural right of legitimate self-defense,” “the right of 
legitimate defense” was reserved. The states were concerned that the right 
of defense as it existed under international law should not be impaired by the 
treaty. As Secretary Stimson has said, “This right is so inherent and uni- 
versal that it was not deemed necessary even to insert it expressly in the 
treaty. It is also so well understood that it does not weaken the treaty. It 
exists in the case of the individual under domestic law, as well as in the case 
of the nation and its citizens under the law of nations. Its limits have been 
clearly defined by countless precedents.” 1* 

Extracts from the diplomatic correspondence on such precedents are re- 
ported in Moore’s Digest of International Law.1* These indicate that the 
legality of military action in foreign territory undertaken in self-defense is 
an international question to be decided by the usual processes of international 
intercourse. The case of the Caroline, involving invasion of American ter- 
ritory by British forces in 1837 to prevent assistance to certain Canadian 
insurgents, has been often cited but less frequently read. The diplomatic 
correspondence contains no suggestions that a state can relieve itself of inter- 
national responsibility for violent action in foreign territory merely by 
alleging a defensive necessity. Instead, Lord Ashburton wrote: 


Although it is believed that a candid and impartial consideration of 
the whole history of this unfortunate event would lead to the conclusion 
that there were grounds of justification as strong as were ever presented 
in such cases, and, above all, that no slight on the authority of the United 
States was ever intended, yet it must be admitted that there was, in the 
hurried execution of this necessary service, a violation of territory; and I 
am instructed to assure you that Her Majesty’s Government considers 
this as a most serious fact, and that, far from thinking an event of this 
kind should be lightly risked, they would unfeignedly deprecate its re- 
currence. Looking back to what passed at this distance of time, what is, 
perhaps, most to be regretted is, that some explanation and apology for 
this occurrence was not immediately made; this, with a frank explana- 
tion of the necessity of the case, might, and probably would, have pre- 
vented much of the exasperation, and of the subsequent complaints and 
recriminations to which it gave rise. 


To this, Secretary of State Webster replied as follows: 

The President sees with pleasure that your Lordship fully admits these 
great principles of public law, applicable to cases of this kind, which 
this government has expressed; and that on your part, as on ours, respect 
for the inviolable character of the territory of independent states is the 
most essential foundation of civilization. And while it is admitted 
on both sides that there are exceptions to this rule, he is gratified to find 
that your Lordship admits that such exceptions would come within the 
limitations stated and the terms used in a former communication from 
this department to the British plenipotentiary here. Undoubtedly, it is 
just, that, where it is admitted that exceptions growing out of the great 


%* Stimson, op. cit., note 2, p. v. 
Vol. 2, sec. 215. See also tbid., Vol. 7, secs. 1092, 1093; Hyde, International Law, Vol. 
1, p. 106 ff; Wright, “The Outlawry of War,” this Journat, Vol. 19 (1925), p. 90 ff. 
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law of self-defense do exist, those exceptions should be confined to 
cases in which the “necessity of that self-defense is instant, overwhelm- 
ing, and leaving no choice of means, and no moment for deliberation.” 
Understanding these principles alike, the difference between the two 
governments is only whether the facts in the case of the Caroline make 
out a case for such necessity for the purpose of self-defense. Seeing 
that the transaction is not recent, having happened in the time of one of 
his predecessors, seeing that your Lordship, in the name of your govern- 
ment, solemnly declares, that no slight or disrespect was intended to the 
sovereign authority of the United States; seeing that it is acknowledged 
that, whether justifiable or not, there was yet a violation of the territory 
of the United States, and that you are instructed to say that your govern- 
ment considers that as a most serious occurrence; seeing, finally that it is 
now admitted that an explanation and apology for this violation was due 
at the time; the President is content to receive these acknowledgments 
and assurances in the conciliatory spirit which marks your Lordship’s 
letter, and will make this subject, as a complaint of violation of territory, 
the topic of no further discussion between the two governments. 


That this attitude still existed at the time the Kellogg Pact was being ne- 
gotiated is indicated by the replies made during the year 1928 by the various 
governments to the questions distributed by the League of Nations in prepara- 
tion for the conference on the codification of international law. In connection 
with the law of responsibility of states for injuries to aliens, information was 
requested on “circumstances in which a state is entitled to disclaim responsi- 
bility. What are the conditions which must be fulfilled when the state claims 
to have acted in self-defense?” Most of the replies recognized that “‘self- 
defense may justify action on the part of a state which would otherwise have 
been improper” (Great Britain). Although some thought the matter was 
unsuitable for codification (Germany, Japan, Poland, Switzerland), no replies 
suggested that a state could make any action “self-defense” merely by calling 
it such. Instead, some of them specified certain limitations as did Great 
Britain, Italy, Denmark, Norway and Switzerland while others stated very 
specifically that the necessity of self-defense must be proved to the satisfaction 
of an international tribunal (The Netherlands, Czechoslovakia, Hungary) .® 

Text-writers on international law usually deal with the subject of self- 
preservation and self-defense, and usually emphasize that measures otherwise 
illegal are only justified when exercised under real necessity. Thus, Oppen- 
heim writes “It is frequently maintained that every violation is excused so 
long as it was caused by the motive of self-preservation; but it becomes more 
and more recognized that violations of other states in the interest of self- 
preservation are excused in cases of necessity only.” 1® They do not suggest 


League of Nations, Conference for the Codification of International Law, Bases of 
Discussion, (V. Legal Questions, 1929, v, 3) Vol. 3, pp. 58, 125-127. 

* International Law, 3rd ed., Vol. 1, p. 215. See also Hall, International Law, 8th ed., 
p. 325; Hyde, Int. Law, Vol. 1, p. 106; Borchard, Diplomatic Protection of Citizens 
Abroad, p. 449; Westlake, International Law, Vol. 1, pp. 312-313; Potter, Manual Digest 
of Common International Law, pp. 167-169, secs. 184-191. 
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that ultimate determination of the justifiability of defensive action is outside 
the realm of international procedure although some of them recognize that 
by the nature of the case the decision in first instance must be made by the 
state defending itself and that the imperfections of international organization 
have often made it difficult to obtain an eventual impartial adjudication.”° 

It has been suggested, however, that Mr. Kellogg, in asserting that the state 
exercising self-defense is “alone competent to decide whether circumstances 
require recourse to war in self-defense,’ precluded any subsequent interna- 
tional determination of the question. Doubtless, certain Senators-drew this 
conclusion, and this conclusion is apparently intended by the report of the 
Foreign Relations Committee of the Senate recommending ratification of the 
Pact.21 These statements, however, were not submitted to foreign govern- 
ments and have no interpretive value from the standpoint of international 
law.22 It is not believed that Mr. Kellogg’s statement could properly be un- 
derstood in that sense. 

It is of course clear that if defensive action is to do any good it must be taken 
immediately. The state acting has no time to get the judgment of any inter- 
national authority prior to action. When the emergency arises “it alone is 
competent to decide whether circumstances require” action, and what kind of 
action they require. The power to take defensive action is, therefore, unim- 
paired. But the question of whether the exercise of this power is within the 
“right of self-defense” as understood in international law, and, consequently, 


» Oppenheim, op. cit., Vol. 1, p.216; Westlake, op. cit., Vol. 1, p. 313. 

= “The committee reports the above treaty with the understanding that the right of 
self-defense is in no way curtailed or impaired by the terms or conditions of the treaty. 
Each nation is free at all times and regardless of the treaty provisions to defend itself, 
and is the sole judge of what constitutes the right of self-defense and the necessity and 
extent of the same. The United States regards the Monroe Doctrine as a part of its 
national security and defense. Under the right of self-defense allowed by the treaty 
must necessarily be included the right to maintain the Monroe Doctrine, which is a part 
of our system of national defense.” This appears to read all legal character out of the 
treaty, but the report also said “the treaty in brief pledges the nations bound by the same 
not to resort to war in the settlement of their international controversies save in bona fide 
self-defense and never to seek settlement of such controversies except through pacific 
means,” which seems to put defense on a juridical plane, and also quotes with approval 
Professor Theodore Woolsey’s statement that the Monroe Doctrine “was justifiable by 
reason of the right of self-defense (which is a recognized principle of international law). 
It called no new rights into being. Therefore, whenever it oversteps the principle of 
self-defense, reasonably interpreted, the right disappears and the policy is questionable 
because it then violates the rights of others.” 70th Cong. 2nd sess. Ex. Rep. No. 1, Cong. 
Rec. Jan. 15, 1929, Vol. 70, p. 1730; Myers, Origin and Conclusion of the Pact of Paris, p. 68. 

* The Supreme Court said in reference to a joint resolution passed by a majority of the 
Senate stating the purpose of the Senate in ratifying the treaty annexing the Philippines, 
“We need not consider the force and effect of a resolution of this sort. . . . The meaning 
of the treaty can not be controlled by subsequent explanations of some of those who may 
have voted to ratify it.” Fourteen Diamond Rings v. U. S., 1901, 183 U. 8. 176; Wright, 
Control of American Foreign Relations, pp. 45-51. 
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whether it can relieve the state of liability for the damage its action has caused 
in other states is a wholly different question, and Mr. Kellogg does not suggest 
that the limits of that right are to be decided by the state acting. Instead, he 
says, “If it has a good case, the world will applaud and not condemn its ac- 
tion.” The state defending itself must, in other words, subsequently make 
good its case in the international forum or its action will be condemned.”* 


% “Tt is inconceivable that Mr. Kellogg meant to lay down that a state is competent to 
declare its recourse to war to be defensive in defiance of patent facts and whether or not a 
state has been willing to seek a settlement by pacific means must necessarily be a fact 
patent to all.” Brierly, Br. Y. B. 1929, p. 209. See also Shotwell, War as an Instrument 
of National Policy, N. Y., 1929, p. 214; Kingsbury, Proc. Am. Soc. Int. Law, 1929, p. 103. 
The limits of self-defense in international law are analogous to the limits of self-defense 
in criminal law and to the limits of national defense in martial law. See statement from 
Denmark, in the report referred to in Note 18, supra, p. 126, and Secretary Stimson’s state- 
ment, supra, Note 16. Dicey narrates the case of Captain Moir whose grounds were in- 
fested by trespassers. “He gave notice that he should fire at any wrongdoer who persisted 
in the offense. He executed his threat, and, after fair warning, shot a trespasser in the 
arm. The wounded lad was carefully nursed at the captain’s expense. He unexpectedly 
died of the wound. The captain was put on his trial for murder; he was convicted by the 
jury, sentenced by the judge, and, on the following Monday, hanged by the hangman. 
He was, it would seem, a well-meaning man, imbued with too rigid an idea of authority. 
He perished from ignorance of law. His fate is a warning to theorists who incline to the 
legal heresy that every right may lawfully be defended by the force necessary for its 
assertion.” (The Law of the Constitution, 8th ed., 1915, p. 490.) The Supreme Court of 
the United States held that President Lincoln’s order establishing martial law in Indiana 
during the Civil War could not justify the execution of Lambdin P. Milligan convicted of 
treason by a military commission at a time when the ordinary courts were open and 
necessity did not exist in fact. The court concluded that the execution had not been 
carried out, because Milligan was before them and ordered his release, holding the de- 
cision of the military commission a nullity. “Martial law cannot arise from a threatened 
invasion. The necessity must be actual and present; the invasion real, such as effectually 
closes the courts and deposes the civil administration. . .. As necessity creates the 
rule, so it limits its duration. . . . It is also confined to the locality of actual war.” (Ez 
parte Milligan, 1867, 4 Wall. 2.) Dicey compares these two situations as follows: “An 
individual may use any amount of force necessary to avert death or grievous bodily harm 
at the hands of a wrongdoer, but, if he kills a ruffian, he must to justify his conduct show 
the necessity for the force employed in self-protection. So a general, who under martial 
law imprisons or kills British subjects in England, must, if he is to escape punishment, 
justify his conduct by proving its necessity. The analogy between the two cases is not 
absolutely complete, but it is suggestive and full of instruction.” (Op. cit., p. 543.) The 
case of Martin v. Mott (1827, 12 Wheat. 19) seems to carry a different implication with 
reference to legal limitations upon the exercise of discretionary powers. The Supreme 
Court said “when a statute gives a discretionary power to any person, to be exercised by 
him upon his own opinion of certain facts, it is a sound rule of construction that the 
statute constitutes him the sole and exclusive judge of the existence of those facts.” 
This was doubtless applicable to the case before the court, which involved the power of 
the President to call forth the militia to execute the laws of the Union, suppress insurrec- 
tion and repel invasion. The President, under the constitutional division of powers, 
doubtless enjoyed final authority on the political question of whether the occasion justi- 
fied a calling forth of the militia, in so far as the rights of no one but the militiaman, 
bound by the Constitution to answer such a summons, were involved. Where the rights 
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This interpretation is fully supported by the actions under the Pact. The 
Powers, including Japan, in approving the resolution of December 10, 1931, 
on the basis of which the Lytton Commission was sent to Manchuria, rec- 
ognized that the plea of self-defense was subject to international investigation. 
Japan did not at that time deny the competence of the League or of the com- 
mission to examine the question, but rather sought to prove its case before 
these agencies.24 Neither these agencies of the League nor the United States 
have admitted that this was a domestic question for Japan beyond the scope 
of international procedure. It was not until after the commission had found 
that Japanese action was not legitimate self-defense that Japan declared that 
her military operations “had no relation to anything but self-defense, and the 
Japanese Government cannot allow either their necessity or their appropriate- 
ness to be subject to discussion.” 75 


of others, not legally bound by the exercise of power, are concerned, it does not appear 
that either in constitutional law, municipal law, or international law, are the facts upon 
which the exercise of power is contingent to be conclusively judged by the person exercis- 
ing the power. See, also, supra, note 12. 

* See Wright, “The Manchurian Crisis,” loc. cit.; League of Nations, Appeal by the 
Chinese Government, Report of the Commission of Enquiry (Lytton Commission), 
Geneva, 1932, p. 71. 

* League of Nations, Appeal of the Chinese Government, Observations of the Jap- 
anese Government on the Report of the Commission of Enquiry (Political, 1932, VII, 
19), p. 23. In this answer to the report of the Lytton Commission, Japan quotes Mr. 
Kellogg’s statement of June 23, 1928, omitting the statement “If it has a good case, the 
world will applaud and not condemn its action” and the remainder of the paragraph. It 
asserts that the United States acquiesced in the British invasion in connection with the 
Caroline incident because of “propinquity to the United States and the extreme im- 
portance and disturbed conditions of Canada.” Although portions of Webster’s state- 
ment are quoted, the important statement that “the inviolable character of the territory 
of independent states is the most essential foundation of civilization” and that defensive 
action “must be limited by that necessity and kept clearly within it” are not. (pp. 17, 
22, 24.) Although asserting that “the right to pronounce a decisive opinion on an act 
of self-defence falls solely within the sovereign appreciation of the interested state,” an 
effort is made to prove that a necessity for self-defence justified the Japanese operations 
after September 18, 1931, by citation of the following facts: (1) “No one except the 
officers on the spot could possibly be qualified to judge whether or not the action under- 
taken by the Japanese army was a measure of self-defence” and the Lytton Commission 
had not “excluded the hypothesis that the officers on the spot may have thought they 
were acting in self-defence.” (2) “There was the necessity of meeting a great and im- 
minent danger—an overt attack by members of a vastly superior force, capable, if not 
nipped in the bud, of driving the Japanese into the sea. There was no choice of means. 
What else was to be done? There was no instant for deliberation—the open attack was 
launched upon them. It is fortunately unnecessary to consider whether the magnitude of 
the interests at stake warranted forcible measures. For these interests were nothing less 
than the whole position of Japan in the Far East.” (3) “There remains the solid fact 
that the explosion did take place, and that an attack was launched by Chinese soldiers; 
in consequence, the Japanese emergency plan was automatically put in motion long 
before such question as the extent of the damage could ever be discussed.” These three 
points are summarized: “the operations which commenced on the night of September 
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Japanese apologists have also referred to the British assertion that the 
“protection of (certain regions of the world of especial interest to Great 
Britain) is to the British Empire a measure of self-defense,’ and have sug- 
gested that “the Japanese Government, therefore, took it for granted, that in 

those regions where Japan had vital interests, she too, should naturally be 
exempt from the obligations of a non-war pact.’’*® 

It is to be noted that the British statement on this point was not formally 
accepted by any other party to the Pact and was formally rejected by sev- 
eral.27_ In any case, Great Britain made no claim of a general right to act in 
these “regions,” but only to protect them as a measure of defense. If the 
principle above stated in regard to defense is correct, she, and any other state 
making a like statement, would have to prove through an appropriate inter- 
national procedure, in case she took violent action in such regions, that there 
was a real necessity for defensive action and that the region was one which 
under international law or treaties she was entitled to defend.?® 

It has been asserted that the non-recognition of the fruits of violation pro- 
claimed by Secretary Stimson and accepted by the League of Nations as a 
sanction to the Pact is a novel doctrine to which the parties have not assented 
by their ratification of the Pact. “Is it fair?” writes Dr. Nitobe, “to bind a 
signatory to a treaty by interpreting it in a way of which it was not warned 
and to which it may not have consented? The Peace Pact was signed August 
27,1928. Three years and a half later, namely on January 8, 1932, Secretary 
Stimson comes out with a sudden declaration of the non-recognition doctrine 
and claims for it canonical authority. . . . From the context in his speech and 
from the circumstances closely connected with his repeated declarations, it is 
pretty clear that Secretary Stimson intends to apply this new doctrine to 
Japan with reference to Manchuria. Can it exercise a retroactive power and 
be applied to the Manchurian situation which took place nearly half a year 
before his declaration?” 


18th were only the putting into active execution of a plan prepared to meet the case of a 
Chinese attack, and whose prompt and accurate execution had always been considered by 
the Commander-in-Chief as absolutely essential for the fulfilment of the task of protec- 
tion which was incumbent on him, in view of the great local superiority of the Chinese.” 
(pp. 22, 24-25.) The facts therefore creating a necessity for the occupation of all of 
Manchuria were the occurrence of an attack of unknown magnitude by Chinese soldiers 
(the Lytton Commission was not convinced of this), the conclusion by Japanese officers 
on the spot who had a superior opportunity to judge that these measures were necessary, 
the existence in Manchuria of superior Chinese forces and of extensive Japanese inter- 
ests, the advance preparation of a plan of extensive military operations to be put in 
action automatically upon the occurrence of an attack without regard to the extent of 
damage resulting from such attack. See also Inazo Nitobe, “Japan and the Peace Pact,” 
Report of Radio Broadcast, Aug. 20, 1932, p. 1. * Nitobe, op. cit., p. 1. 

See notes transmitting adherence to the Pact of Afghanistan, Egypt, Persia, U. S. 
S.R., Myers, op. cit., pp. 160-172. 

* Brierly, op cit., p. 209; Wright, this Journat, Vol. 23 (1929), p. 105. 
® Nitobe, op. cit., p. 4. 
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That the non-recognition doctrine is a fair implication of the Pact is sug- 
gested by the fact that it was stated by a number of writers as implicit in the 
Pact long before Mr. Stimson’s famous note. Thus, in the Christian Century 
for December 25, 1929, Mr. Salmon O. Levinson submitted as an implicit 
sanction to the Pact the following: “In the future all annexations or terri- 
torial acquisitions by means of war or under the menace of war, or in the 
presence of armed force, and all seizures or exactions by force, duress or fraud, 
shall be null and void.” He pointed out that this idea was not then new but 
that it was contained in the “plan to outlaw war” by Mr. Levinson and Sena- 
tor Knox, published in 1921, in the following terms: “All annexations, ex- 
actions or seizures by force, duress or fraud, shall be null and void.” 8° The 
present writer, without any of this past history consciously in mind, sug- 
gested this implication of the Pact during a discussion in the meeting of the 
American Society of International Law in April, 1930.81. These interpreta- 
tions, which hold that acquisitions made in violation of the Pact are interna- 
tionally null and void, go somewhat beyond the actual Stimson Doctrine. 
That doctrine merely states a policy of withholding recognition of such 
acquisitions, and recognition or non-recognition is always discretionary. 
However, if all the parties to the Pact followed the policy of non-recognition, 
the result would be the same, because under international law a state can 
acquire no more than an inchoate title on the basis of a situation, treaty or 
agreement which violates preéxisting rights of other states, until such other 
states have recognized the title.8* Furthermore, it is to be noted that Japan 
did not object to this sanction in her note of January 16, 1932, but rather 
suggested that it might not be effective and that, in any case, it did not apply 
to her, as she had no intention of adopting means contrary to the Pact.®% 

The legal character of the Pact seems to have stood the test of practice. 
It is subject to interpretation by international authorities, and it is acquiring 
certain sanctions, although these sanctions may not yet be entirely adequate. 


II 


Assuming that the Pact creates legal obligations, what are these obliga- 
tions? Under Article 1, parties have “condemned recourse to war for the 
solution of international controversies, and renounced it as an instrument 
of national policy in their relations with one another.” This article appears 
to add nothing to Article 2 of the Pact ** but makes it probable that a state 


*® This idea had been incorporated in a proposed convention of the Inter American 
Conference of 1890 (Moore’s Dig. Vol. 6, p. 402; Vol. 7, p. 316), and in the project on 
Conquest of the American Institute of International Law in 1925 (this Journan, Spec. 
Supp. Vol. 20 (1926), p. 384). 

* Proc. Am. Soc. Int. Law, 1930, p. 104. 

* Wright, “The Stimson Note of January 7, 1932,” this Journat, Vol. 26 (1932), pp. 
342-348 ; Roxburgh, International Conventions and Third States, p. 31 ff. 

*U.S. Senate, 72nd Cong. Ist sess., Doc. No. 55, Conditions in Manchuria, Jan. 27, 
1932, p. 55. * Miller, The Peace Pact of Paris, p. 126. 
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of war can never exist among parties to the Pact without violation of the 
Pact.*> It has been suggested that a state of war may be legally begun be- 
cause of defensive necessity or in pursuit of the League of Nations Covenant 
or other guaranty agreements, but it seems doubtful whether the initiation of 
a state of war is ever a proper defensive measure. John Bassett Moore 
emphasized the distinction between a state of war and an act of defense in 
the following words, addressed to Mr. Salmon O. Levinson, while discussions 
of the Pact were going on: 


Do not attempt to distinguish between aggressive wars and defensive 
wars. Theright of self-defense isinherent. Itisnot war. Self-defense 
by an individual is not a duel. It is not a murder. Self-defense by a 
nation is not war. When once you have outlawed war, do not use the 
word war any more.*® 
Entry into a state of war connotes assertion of a right to bring the enemy to 
complete submission through employment of all the methods permitted by 
the law of war, while defense is necessarily limited to prevention of aggres- 
sion. It seems very doubtful, therefore, whether a state could under the 
Pact declare war as an act of self-defense, unless another state was already 
in a state of war against it, in which case the other state would already have 
violated the Pact.37 
The same would be true of any war in pursuit of the Covenant or other 
guaranty treaties. As Secretary Kellogg pointed out, these instruments cre- 
ate no “affirmative primary obligation to go to war.” No state could prop- 
erly go to war under them until the state against which it makes war has 
already gone to war in violation of the Pact. This seems to be supported by 
Secretary Stimson’s statement that “war has become illegal throughout 
practically the entire world.” 8 It is equivalent to saying that “war as an 
instrument of national policy” includes the original initiation of all wars. 
Acts of self-defense or of international police are not war in the legal sense. 
The only circumstances under which a state can legally go to war is against 
another state which has already begun a war. 
Under Article 2 of the Pact the parties have agreed “that the settlement or 
solution of all disputes or conflicts of whatever nature or of whatever origin 


* The writer has attempted to state “When does War Exist?” this Journat, Vol. 26 
(1932), p. 362 ff. 

% William Hard, The World’s Work, March, 1929, p. 83. 

** Secretary Kellogg assumed that a party to the Pact can “decide whether circumstances 
require recourse to war in self-defense,” and Professor Shotwell stated that under the 
Pact war can be used in defense or as an instrument of the community of nations (In- 
ternational Conciliation, Oct. 1928, No. 243, pp. 454ff), but presumably only against a 
state already at war. It can not be said that every violation of the Pact justifies defen- 
sive war against the violator. Although every violation of Art. 1 of the Pact would also 
be a violation of Art. 2 (Miller, op. cit., p. 126), the reverse is not true. A state might 
use non-pacific means in violation of Art. 2 without going to war in violation of Art. 1 
(infra, note 55). 

* Stimson, op. cit., note 2, p. iv. 
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they may be, which may rise among them, shall never be sought except by 
pacific means.” This appears to make it impossible without violation of the 
Pact for armed force to be used in international relations except in necessary 
self-defense. Thus, reprisals or other uses of force to enforce remedies, 
whether by a state or under authority of an organization of states, are barred 
except against a state which has gone to war in violation of the Pact. 

It has been objected that past hostilities have not usually arisen out of dis- 
putes or controversies and hence would not be covered by the article; that 
coercive measures short of war such as reprisals, pacific blockades, occupa- 
tions of customs houses, etc., are permissible as being “pacific means;” and 
that, in any case, the use of force with a defensive motive or to remedy a 
wrong is not barred by the article. 

It is believed that the phrase “ All disputes or conflicts of whatever nature 
or of whatever origin they may be which may arise among them” is broad 
enough to cover every conceivable occasion for the use of force by one state 
against another except those arising from defensive necessity. Professor 
Borchard has suggested that: °° 


Most of the resentment and hostility that nations feel against each other 
are not expressed in terms of issues at all, at least issues that they are 
willing to state. It is those unexpressed conflicts of interests that cause 
most of the trouble. It is these resentments, harbored over long periods, 
which no one is willing to state concretely, which arouse passion, awaiting 
only some spark to burst into flame. . . . Therefore, in the assumption 
that so long as we have a treaty which agrees to submit all “controver- 
sies” to arbitration, we are entirely covered, we overlook a very impor- 
tant phase of the problem, in my judgment. 


It is to be noted that Article 2 of the Pact does not refer to “controversies” 
or “issues,” much less to “formulated issues,” but to “all disputes or conflicts 
of whatever nature or of whatever origin they may be.” It is believed that 
this phraseology would cover differences growing out of unexpressed resent- 
ments or passions. The word “disputes” is defined by the Standard Dic- 
tionary as “A controversial discussion; a contest; an altercation; wrangle; 
quarrel,” and by the Permanent Court of International Justice as “a dis- 
agreement on a point of law or fact, a conflict of legal views or of interests 
between two persons.” *° These definitions are broad, but perhaps do con- 
vey the idea of some intelligible issue between rational personalities. That 
can hardly be said of the word “conflicts.” The Standard Dictionary defines 
conflict as “A contest of opposing persons, forces, or powers; strife; an- 
tagonism; battle,” and Anderson’s Dictionary of Law (1893) defines it: 


* Proc. Am. Soc. Int. Law, 1929, p. 105. Although the Pact forbids such wars, as well 
as all others, it can not be assumed that states will always find it easy to carry out their 
obligations under it. These resentments and passions, particularly where governments 
are weak, may lead to hostilities even though such hostilities would be “conflicts” the 
settlement of which should only be sought by pacific means. 

“ Mavrommatis Palestine Concession Case, Per. Ct. Int. Justice, Ser. A, No. 2, p. 11. 
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“striking together; meeting in collision; opposition, as of authority, interest, 
jurisdiction, titles.” These definitions seem so broad that they might even 
cover defensive action. It is possible to hold, however, that while “conflict” 
always connotes the relations between two or more particular entities; ‘“de- 
fense” connotes an attitude of one entity toward all others, and that there- 
fore defensive action arising from the immediate necessity of self-preserva- 
tion, irrespective of the source of danger, lies outside the concept of conflict or 
dispute. The doubt on this question is, in any case, set at rest by the uni- 
versal interpretation of the parties, excluding legitimate defense from the 
renunciation. 

“Pacific means” has sometimes been employed as the reciprocal of “war,” 
but most text-writers use the term in reference only to amicable methods of 
settlement.41 This usage is sanctioned by the substance of the first Hague 
Conventions of 1899 and 1907 for the “pacific settlement of international 
disputes” and was endorsed by former Secretary Hughes. “Pacific means ob- 
viously embrace diplomatic negotiations, suitable measures of conciliation, 
participation in appropriate conferences, and judicial settlement of justici- 
able disputes. Whatever may be our attitude toward special forms of inter- 
national organization, these categories of pacific means are the irreducible 
minimum of any fair interpretation of the pledge.” #2 This is the interpre- 
tation which has been given in practice. M. Briand said in the League of 
Nations Council on October 24, 1931, that “public opinion would not readily 
admit that military occupation under these circumstances could be regarded 
as coming under the heading of pacific means;” ** and Secretary Stimson 
in his letter to Senator Borah on February 24, 1932,considered “it clear beyond 
peradventure that the situation in Manchuria could not be reconciled with 
the Pact,” although a state of war did not exist. 

It has already been pointed out that, on the one hand, critics of the Pact 
have held that defense is a flexible term permitting the parties to justify any 
violence on the ground that the defender alone can interpret his motives, 
while, on the other hand, a strict interpretation of the Pact might hold that 
forcible defensive measures were barred by Article 2 as being the solution 
of a conflict by non-pacific means. The argument has been advanced in this 

“See Wright, “When Does War Exist,” loc. cit. 

“Proc. Am. Soc. Int. Law, 1929, p. 7. Codification project No. 29 of the American 
Institute of International Law (this Journat, Spec. Supp. 1926, Vol. 20, p. 382) dis- 
tinguishes “pacific” (severance of diplomatic relations, pacific embargo, non-intercourse) 
from “coercitive” (retorsion, reprisals, hostile embargo, pacific blockade) measures of 
redress short of war. 

“Teague of Nations, 65th Sess. of the Council, Min., par. 2954. Later M. Briand re- 
ferred to Art. 12 of the Covenant as defining the “pacific means” available under the 
Pact of Paris to members of the League (ibid., par. 2960); Wright, “The Manchurian 
Crisis,” loc. cit. A similar opinion was frequently expressed during the general debate in 
the special session of the Assembly, March 5, 7 and 8, 1932, especially by the representa- 


tives of Sweden, Denmark, Switzerland, Germany, Canada, Bulgaria, South Africa and 
Latvia, League of Nations, Off. Journ. 1932. Special Supp., No. 101, pp. 47-79. 
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article that forcible defense is not forbidden by the treaty, that the action 
to be taken must necessarily be decided at the moment by the parties exercis- 
ing the power, but that the justifiability under the Pact of the action taken is a 
subject for subsequent determination by appropriate international pro- 
cedures. Those procedures will have to establish whether or not action was 
within “the right of self-defense” as defined by international law. The 
scope of this right cannot be defined with very great precision in advance. 
As said by Sir Austen Chamberlain in an often quoted statement, an attempt 
to define aggression which is the reciprocal of defense might be “a trap for 
the innocent and a sign-post for the guilty.” 4* There have, however, been 
many precedents and they indicate that the plea of defense will justify other- 
wise illegal action only if the action was taken to prevent an immediately im- 
pending, irreparable injury and for that purpose alone.*® 

The right of defense has to do with prevention, and not remedy. Meas- 
ures taken to gain compensation for an injury already received are not defen- 
sive, although the prevention of further injury from a continuing wrong 
may be.*¢ 

The right of defense also has to do with the condition of necessity or, as 
Secretary Webster said, “an instant and overwhelming necessity.” The 
prevention of danger in the remote future is not legitimate defense. The 
danger must be immediately at hand and, as Webster said, “admitting no 
choice of means and no moment for deliberation.” 47 

The right of defense arises only when the injury threatened is irreparable. 
That is, when it is a question of self-preservation. A default or repudiation 
of debt is an injury to the creditor that may be immediately impending, but 
it is not irreparable. Thus, the second Hague Convention of the 1907 Con- 
ference gave partial recognition to the Drago Doctrine in prohibiting the use 
of armed force for the collection of public contract debts unless the debtor 
refused arbitration. Invasion of territory, destruction of nationals abroad, 
or the destruction of government prestige, authority, or agencies, are types 
of irreparable injury threats to which have most frequently called forth 


“ Quoted by Sec. Kellogg in address to New York Council on Foreign Relations, March 
15, 1928, reprinted in document referred to in note 13, p. 64. 

“ Compare note 23. 

““Tf a physical injury is directed against the territory, property or acknowledged 
rights of a state or its subjects, physical prevention of it presents a true case of self-defense 
and is justifiable. . . . But when the interests involved in a right claimed but not ac- 
knowledged are subjected to physical damage, physically to oppose that damage is rather 
self-help than self-defense and from the point of view of law can not be tolerated.” 
Westlake, International Law, Vol. 1, p. 173. 

““A state may defend itself, by preventive means against attack by another state, 
threat of attack, or preparations or other conduct from which an intention to attack may 
reasonably be apprehended. If its legal rights or those of its subjects are concerned, 
and the necessity is not great and immediate, action in the right of self-preservation will 
seldom be conscientious unless arbitration has first been offered and refused.” Jbid., Vol. 
1, pp. 312-313. 
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defensive action. A state cannot exist without territory, without nationals, 
or without government. Thus, the protection of all is involved in the con- 
ception of self-preservation.** 

Acts of legitimate defense, as Secretary Webster said, “must be limited 
by that necessity and kept clearly within it.” To the same effect, W. E. Hall 
writes “it is more than questionable whether a state can use advantages 
gained by such measures to do anything, beyond that which is necessary for 
immediate self-protection, which it would not otherwise be in a position to 
do.” 4® Although foreign territory may be occupied, foreign individuals, ves- 
sels, or government agencies detained in defensive action, no claim can be 
acquired to the permanent possession of such things after the defensive neces- 
sity has ended. President Jefferson rigorously observed this conception of 
defense in the naval operations which he authorized against Tripoli in 1801; 
the Tripolitan cruiser having been seized and “the arrival of the squadron 
having dispelled the danger,” the vessel was liberated. ‘Unauthorized by 
the Constitution,” wrote President Jefferson, in his annual message of De- 
cember 8, 1801, “without the sanction of Congress to go beyond the line of 
defense, the vessel, being disabled from committing further hostilities, was 
liberated with its crew.” ®° 

These qualifications of the right of defense are believed to be supported by 
the past diplomatic discussions concerning the matter, and also conform 
closely to the concept as it stands in private law which has been cited by 
governments as applicable to the international situation.54 This conception 
of legitimate defense seems to have been accepted by the Lytton Commission 
in holding that “the military operations of the Japanese troops during this 
night (September 18, 1931) cannot be regarded as measures of legitimate self- 
defense.” 

It is difficult to find any justification in Article 2 of the Pact for the use of 
non-pacific means to gain reparation for a wrong already committed. The 
claim for reparation would constitute a dispute. Self-help in settling dis- 
putes is not defense, but comes under the head of reprisals. It was not sug- 
gested in any of the interpretive notes that reprisals would be permissible 
under the Pact except against a state which had deprived itself of the benefits 
of the Pact by its own prior violation. This would appear to be true of col- 
lective as well as of individual action. Thus, even the League of Nations 
would be barred from coercive remedial measures against the state which 
has not itself gone to war in violation of the Pact. Secretary Kellogg made 

“ See cases of forcible action to defend territory, Moore’s Dig. Vol. 2, sec. 215; to defend 
nationals, Memorandum of J. Reuben Clark, Jr., Solicitor of the Department of State, on 
right to protect citizens in foreign countries by landing forces; and to defend government 
agencies and authority, Moore’s Dig., Vol. 7, pp. 109-118. 

® Hall, Int. Law, p. 325. 
® Richardson, Messages of the Presidents, Vol. 1, pp. 326-327; Corwin, The President’s 
Control of Foreign Relations, p. 132. 


© Supra, note 23. Lytton Report, p. 71. 


56 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


this clear in noting that the Covenant, the Locarno treaties and the neutrality 
treaties, referred to by France, were compatible with the Pact only because 
they in no case called for coercive action excepting against states which would 
have already violated the Pact by going to war.®* 

This position has been accepted in practice. During the fall of 1931, the 
League recognized that while Japan might retain troops outside the railway 
zone in Manchuria if this were a defensive necessity, her claim to keep them 
there until the fundamental issues between China and Japan were settled 
could not be accepted. That would not be defense, but the use of non-pacific 
means to settle a dispute or conflict.™* 

In his exposition of the treaty, Secretary Kellogg pointed out “there can 
be no question as a matter of law that the violation of a multilateral anti-war 
treaty through resort to war by one party thereto would automatically re- 
lease the other parties from their obligations to the treaty-breaking states. 
Any express recognition of this principle of law is wholly unnecessary.” 
Nevertheless, the principle was recognized in the preamble of the Pact, which 
stated “that any signatory Power which shall hereafter seek to promote its 
national interests by resort to war should be denied the benefits furnished by 
this treaty.” 

It is to be observed that this applies only to states which “resort to war” 
in violation of this Pact. A state may violate Article 2 of the treaty by em- 
ploying non-pacific means short of war, but apparently such a state would con- 
tinue to enjoy the benefits of the treaty. Thus, it is only violation of Article 1 
of the Pact which renders the violator subject to coercive sanctions, except in 
so far as these sanctions can come under the head of legitimate defense. 

This interpretation has also been supported by practice. While it appears 
that Japan has violated Article 2 of the Pact, no state of war has arisen.™ 
Consequently, Japan continues to be entitled to the benefits of the Pact, and 
states are not entitled to use armed force against her except in so far as such 
force is used in legitimate defense. Measures of moral, legal, diplomatic, or 
economic coercion would not necessarily be “non-pacific means,” and conse- 
quently could be used against states which have violated only Article 2. In 
fact, at this writing, no state other than China and Japan has used any but 
pacific means in the controversy, and China, doubtless, could urge defensive 
necessity. It is to be noted that if hostilities of considerable magnitude are 
carried on for a considerable time, the situation may be recognized as a state 
of war by third states, which recognition would then deprive the responsible 
belligerents of the benefits of the Pact and open the way for military or other 
“non-pacific” sanctions.®® 

The legitimacy of reprisals under the League of Nations Covenant was discussed in 
connection with the Corfu incident of 1923, opinion being divided. See Wright, this 
JourNAL, Vol. 18 (1924), pp. 107, 541; Vol. 19 (1925), pp. 87, 91; Vol. 26 (1932), p. 365 ff. 

% Teague of Nations, 65th Sess. of Council, Min., p. 2953; Wright, “The Manchurian 


Crisis,” loc. cit. 


® Wright, “When Does War Exist,” loc. cit. % Tbid., pp. 365, 367. 
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III 


What is the effect of the Pact upon the preéxisting law of war and neutral- 
ity? It has been pointed out, with justice in the light of experience, that the 
Pact may not prove a wholly effective preventive of hostilities, and that if 
hostilities occur, states not directly interested may wish to keep out and the 
belligerents may wish to avoid arousing their active hostility ; thus, the “sanc- 
tions” of the law of neutrality will continue.*” It is also doubtless true that 
in their relations with each other, states engaged in war will continue anxious 
to avoid reprisals by the enemy and the stigma of inhumanity among the 
non-participants, and so the “sanctions” of the law of war will continue. 
To assume, however, that these “sanctions” will be as strong in the future 
as they have been in the past does not throw light upon the proper interpreta- 
tion of the Pact, but rather denies the practicability of the new law which it 
prescribes. It has been argued that the Pact and also the Covenant arepracti- 
cal because under present conditions of war technology, of national organiza- 
tion, and of international economic and cultural interdependence, it is highly 
improbable that third states can keep out of wars or that belligerents can keep 
them out. If, in short, “the formal legal recognition of the neutral’s right 
to intermeddle, and of the common concern of the international society in any 
outbreak of war,” which dawned in the Hague Convention of 1899 and was 
“reaffirmed and strengthened” by Article 11 of the Covenant and by the Pact 
of Paris, is founded on new facts in the world, these ancient “sanctions” of 
the laws of war and neutrality are considerably weakened.*® 

Whatever may be the difficulties in the application of the new law, it is, 
none the less, the business of the jurist to state what that new law is. If 
there are treaties concerned with neutrality incompatible with the new law,®® 
that situation should be revealed, just as it was disclosed at the end of the 
18th century that many treaties of special assistance which may have been 

5 Jessup, “The Birth, Death and Reincarnation of Neutrality,” this JourNaL, Vol. 26 
(1932), p. 790. 

Ibid., p. 792. 

® Jessup refers to certain neutrality treaties “peeping through the famous gap in the 
Covenant” (Ibid. p. 792). Secretary Kellogg, referring in his note of June 23, 1928, to 
such treaties mentioned by France, assumed that France was concerned with her right to 
fulfill her obligations under such treaties guaranteeing the neutrality of certain states. He 
easily answered that as such a guarantee could only operate against a state which had 
already violated the Pact, the right of France to fulfill these treaties would not be im- 
paired. He did not discuss the compatability with the Pact of treaties by which a state 
agrees to be neutral if the other party is at war. DeVisscher considers such a treaty 
between Italy and Jugoslavia as requiring that neither will join a state guilty of aggression 
against the other, rather than as requiring strict impartiality, and even with that construc- 
tion suggests that it is imcompatible with the Covenant because “mutual assistance rather 
than neutrality is for all the members of the League of Nations a positive duty.” Never- 
theless he thinks in the light of practical politics this objection may not overrule the 
practical value of the treaties. The Stabilization of Europe, Chicago, 1924, p. 111. See 
also Jessup, American neutrality and International Police, World Peace Foundation, 
1928, pp. 95-96. 
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compatible with the older law of neutrality ran foul of the changes wrought in 
that law after it was discovered, in the changed conditions of that time, that 
the neutral’s right to keep out with its army and in with its commerce was 
contingent upon his rigorous observance of a duty to be completely impartial, 
to prevent direct assistance to either belligerent, and to acquiesce in certain 
belligerent interferences with hiscommerce. This was particularly true after 
this discovery had been “sanctioned” by the Anglo-American arbitrations of 
1796 and 1872.° 

It is not unusual in the history of law that codification marks the end of 
a legal development. We need, therefore, not be surprised that the law of 
neutrality should have been codified in the 5th and 13th Hague Conventions 
of 1907, and in the Declaration of London of 1909, after the practical condi- 
tions which for a century had supported it were passing and new conditions 
were already leading to the recognition of new legal principles.™ 

These principles, accepted by the sixty-two parties to the Pact of Paris, 
do not require all of them to participate actively in every war (although other 
treaties may go that far), but they do radically alter the 19th century rights 
and duties of non-participants—so radically that perhaps the word “neutral- 
ity” connoting rigorous impartiality should be succeeded by that of “non- 
participation” or “partiality.” ® 

It perhaps would be going too far to say that the Pact could abolish the 
status of war. Practically, however, it has this effect anticipated by the 
advocates of “the outlawry of war.” ® The Pact does not legally seem to 
effect the sovereign power of the parties to convert a state of peace into a state 
of war by discretionary action, but it has imposed a duty never to exercise 
that power except against a state which is already at war, has made it un- 
likely that states will exercise their power to create a state of war, and has 
brought about important changes in the legal consequences of a state of war 
if it should arise.®* 


© The writer has discussed a number of such cases in an article on “Conflicts between 
international law and treaties,” this JourNAL, Vol. 11 (1917), pp. 570-572, and 574 note 32. 

* The writer has discussed the conditions leading to these changes in an article on “The 
Future of Neutrality,” International Conciliation, No. 242, Sept. 1928, pp. 361-368. See 
also Proc. Am. Soc. Int. Law, 1930, 85-86; Jessup, American Neutrality and International 
Police, pp. 106-107; Graham, “The Effect of the League of Nations Covenant on the 
Theory and Practice of Neutrality.” California Law Rev., July 1927, Vol. 15, p. 372 ff. 

® Wright, “Neutrality and Neutral Rights following the Pact of Paris,” Proc. Am. Soc. 
Int. Law, 1930, p. 78 ff.; Brierly, Br. Y. B., 1929, p. 210. Miss V. M.S. Crichton suggests, 
in an interesting article on “The Prewar Theory of Neutrality” (tbid., 1928, p. 101), that 
that theory “in its entirety has become a matter of history.” 

*% Morrison, The Outlawry of War. 

“This discussion refers only to the relation of states bound by the pact. The legal 
position in case of war of the few states not yet parties (Argentine, Brazil, Bolivia, Sal- 
vador and Uruguay, the last three of which have expressed an intention to adhere) is 
extremely complicated and is not here discussed. (For list of ratifications and adhesions 
to the Pact, see U.S. Treaty Information, Feb. 1932, p. 7, and March, 1932, p. 3.) 
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These changes in international law consequent upon the existence of war, 
arise from the following propositions: 


1. A party to the Pact responsible for initiating a state of war (a 
primary belligerent) will have violated the rights of all the parties to the 
Pact and will have lost all title to its benefits from non-participating 
states as well as from its enemies. 


2. A party to the Pact involved in a state of war but not responsible 
for initiating it (a secondary belligerent) will not have violated the Pact 
and consequently will continue entitled to its benefits not only from non- 
participating states but also from its enemies. 


3. The other parties to the Pact, non-participating in the war or 
“partial,” while free to keep out of the war, will have suffered a legal 
injury through the outbreak of war and, though bound to extend the full 
benefits of the traditional international law of neutrality as well as the 
benefits of the Pact to the secondary belligerent, will be free to deny those 
benefits to the primary belligerent. 


It has been suggested that the primary belligerent, although not entitled 
to the benefits of the Pact, is entitled to the application of the preéxisting 
laws of war and neutrality by its enemy and by the non-participating states 
respectively. This is doubtless true with respect to the law of war, founded, 
as it is, upon a compromise between fear of reprisals and humanitarianism on 
the one hand, and military necessity, on the other. The secondary bellig- 
erent must not cause suffering and will not wish to be the victim of reprisals 
incommensurate with the military advantage of his operations, even though 
he is innocent and his enemy is a lawbreaker. But is the primary belligerent 
entitled to invoke the ancient law of neutrality? Is he entitled to visit and 
search the vessels of non-participants on the high seas, capture them on prob- 
able cause, and condemn them for carriage of contraband, breach of blockade 
or unneutral service? The non-participant and the secondary belligerent 
are still entitled to the benefits of the Pact, and seizure of vessels on the high 
seas would seem to be a “non-pacific means” of settling the conflict. Fur- 
thermore, if the non-participant acquiesces in treatment of the vessels under 
its jurisdiction to the detriment of the secondary belligerent still entitled to 
the benefits of the Pact, such non-participant might himself be conspiring in 
the use of non-pacific means against such secondary belligerent. 

Turning from neutral rights to neutral duties, is the primary belligerent 
entitled to reparation from non-participants who violate the old obligations 
of neutrality by permitting their territory to be used as a base by the sec- 
ondary belligerent or by enacting discriminatory commercial embargoes? 
It is believed not, because the non-participant’s rights under the Pact have 
been infringed by the primary belligerent in starting war, and continue to 
be infringed every minute the war continues. The non-participant can thus 
clear himself before a future ‘Geneva tribunal” under general international 


*® Jessup, this JourNat, Vol. 26 (1932), pp. 792-793. 
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law on the ground that his unneutral behavior was a justifiable reprisal, 
and under the Pact on the ground that the primary belligerent had ceased to 
enjoy its benefits. 

But with respect to the operations of the secondary belligerent, all this is 
different. While he cannot use war or non-pacific means against non- 
participants, he can use both against his enemy who has lost the benefits of 
the Pact, and thus all of the traditional rights of war against that enemy, 
even if they incidentally involve neutral commerce at sea, are open to him.® 
Furthermore, he is entitled to hold the non-participant to strict accountabil- 
ity for fulfillment of all traditional neutral duties toward him. From those 
bound by the Covenant of the League of Nations he could ask more in most 
cases. But if those bound only by the Pact give the primary belligerent any 
privileges beyond those permitted by strict neutrality, they will be violating 
both the traditional law of neutrality to which the secondary belligerent is 
entitled, and also they will be aiding a violation of the Pact. Thus, non- 
participants are bound to accord the advantages of the traditional law of 
neutrality, as well as those of the Pact, to secondary belligerents and are 
free (and to some extent obliged) to deny them to primary belligerents. They 
may go further and employ any degree of coercion, including war, against 
primary belligerents. 

What if some of them employed methods short of war, such as pacific 
blockades, against the primary belligerent, incidentally barring the com- 
merce of other non-participants? This is a difficult question, which was dis- 
cussed in certain committees of the League of Nations prior to the negotiation 
of the Pact, with the conclusion that perhaps the non-League member would 
acquiesce in the extension of pacific blockades to his vessels because of sym- 
pathy with the peaceful objects of the operations. Under the Pact that ex- 
pectation would be increased. The United States went a long way toward 
recognizing the propriety of sanctions specified in Article 16 of the Covenant 
against a state which had violated the Pact, in the diplomatic correspondence 
leading up to that instrument.® 

It is clear that the legal position of a non-participant in future wars is com- 
plicated. He cannot know his rights and duties until he knows who are 
primary and who are secondary belligerents, and if he should guess differ- 
ently from others or from a subsequent arbitration tribunal, he might find 
himself liable to extensive reparations. This merely emphasizes the neces- 


“Tt may be suggested that interference with neutral commerce, even as permitted by 
the old law of neutrality, would be a use of non-pacific means against the non-participant 
still entitled to the benefits of the Pact. This would apply with respect to the conduct 
of the primary belligerent, because he is bound to observe the Pact towards his enemy, 
but the secondary belligerent is interferring with neutral commerce to settle a controversy 
with his enemy who has lost the benefits of the Pact. 

* League of Nations, Reports and Resolutions on Article 16 (Legal. 1927. V. 14), p. 88; 
Wright, The Future of Neutrality, p. 377; “Neutrality and Neutral Rights following the 
Pact of Paris,” loc. cit. 
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sity of consultation. The law of the Pact will not work unless the parties 
can agree at once on the position of the belligerents. Under the old law of war 
and neutrality, the obligations of neutrals flowed from the fact of war and 
not from the conditions of its origin. Under the new law, the obligations of 
non-participants depend, not upon the fact of war, but upon the position 
of the belligerents as is determined by its origin. Ifthe non-participants can- 
not agree, in spite of the procedural arrangements which now render the de- 
termination of responsibility for war much easier than formerly,® the safest 
assumption would seem to be that both belligerents have violated the Pact, in 
which case non-participants can enforce the old or a more rigorous neutrality, 
but even then they may be subjecting themselves to claims by a state which 
eventually proves to have been a secondary belligerent entitled to the benefits 
of the Pact. 

It is believed that the legal case against war and armed violence in interna- 
tional affairs is complete. War cannot occur without violation of the Pact, 
and armed violence cannot be justified except within the legal concept of self- 
defense. Neutrality posited upon isolation and impartiality has lost its legal 
foundation. Three years of juristic and diplomatic discussion of the Pact 
has solidified the legal foundations of peace, but the problem of organizing 
that peace, to which Mr. Briand referred on August 27, 1928, remains. 


® Wright, Proc. Am. Soc. Int. Law, 1930, pp. 104-105; 1932, pp. 114-115; Miss Wam- 
baugh, ibid., 1930, p. 111; Brierly, Br. Y. B., 1929, pp. 208-209. “If in spite of all steps here 
recommended ‘a resort to war’ takes place, it is probable that events will have made it 
possible to say which state is aggressor and in consequence it will be possible to enforce 
more rapidly and effectively the provisions of Article 16.” Report approved by the 
League of Nations Assembly and Council interpreting Art. 11 of the Covenant, Monthly 
Summary, Oct. 1927, Vol. 7, p. 308; Jan. 1928, Vol. 7, pp. 356, 376-378; Conwell-Evans, 
The League Council in Action, Oxford, 1929, pp. 282-285. 
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THE GERMAN-MEXICAN CLAIMS COMMISSION * 


By A. H. FELLER 
Harvard Law School 


The work of the recent claims commissions between Mexico and various 
other states constitutes an important body of material for the development 
of international adjudication. The revolutionary disturbances in Mexico 
between 1910 and 1920 resulted in considerable damage to aliens. On July 
14, 1921,1 the Mexican Government by a circular letter announced its will- 
ingness to conclude claims conventions for the purpose of indemnifying such 
aliens. Six such claims conventions were concluded with the following gov- 
ernments: United States,? France,’ Germany,* Great Britain,® Spain,® and 
Italy.7. Under these conventions, claims commissions were set up with juris- 
diction to pass on claims against Mexico arising between November 20, 1910, 


* Under the convention of March 16, 1925. The decisions of this commission have, as 
yet, not been printed. The author consulted a mimeographed copy of the decisions sup- 
plied by the Mexican Secretariat of Foreign Relations, bearing the title Sentencias y 
Decisiones de la Comisién de Reclamaciones entre Mexico y Alemania. A short digest of 
the decisions will be found in Memoria de la Secretaria de Relaciones Exteriores, 1929- 
1930, p. 598. In this article, decisions are cited by reference to the number of the decision. 

* Memoria de la Secretaria de Relaciones Exteriores, 1925-1926, p. 49. 

*U. 8.-Mexican Special Claims Convention, signed Sept. 10, 1923. U.S. Treaty Series, 
No. 676; Supplement to this JourNaL, Vol. 18 (1924), p. 143. 

* French-Mexican Claims Convention, signed Sept. 25, 1924. 122 British and Foreign 
State Papers, p.590. In consequence of certain criticisms made by the President of Mex- 
ico in his annual message for 1929 to the Congress, the French and Mexican Governments 
concluded a supplementary convention on Aug. 2, 1930, by which two national commis- 
sioners were appointed to terminate the labors of the French-Mexican Commission. 
These commissioners were to consider certain specified claims, and only in case of dis- 
agreement was a third person to be named as umpire. Memoria de la Secretaria de 
Relaciones Exteriores, 1929-1930, p. 36. The work of this commission was terminated in 
1931. Memoria de la Secretaria de Relaciones Exteriores, 1931-1932, p. 14. 

“German-Mexican Claims Convention, signed March 16, 1925. 52 League of Nations 
Treaty Series, p. 93. This convention was drawn up in Spanish and German, the Spanish 
text to prevail in case of doubt. 

5 British-Mexican Claims Convention, signed Nov. 19, 1926. 23 Martens, Nouveau 
Receuil Générale (3rd ser.), p. 114. The labors of the British-Mexican Commission were 
terminated Feb. 15, 1930. Memoria de la Secretaria de Relaciones Exteriores, 1931-1932, 
p. 272. 

* Spanish-Mexican Claims Convention, signed Nov. 25, 1925. Convencidén que crea una 
Comisién Especial de Reclamaciones entre los Estados Unidos Mexicanos y Espana 
(Mexico, 1926). 

*Ttalian-Mexican Claims Convention, signed January 13, 1927. 20 Martens, tbid., 
p. 456. 
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and May 31, 1920, and due to the acts of certain specified forces. Since the 
commissions functioned under conventions which were of the same general 
character, none of them can easily be separated from the common background 
which characterizes them all, and a consideration of the work of the German- 
Mexican Commission requires constant comparison with the other commis- 
sions. Three of these are important for such purposes of comparison: the 
United States-Mexican Special Claims Commission, since the convention 
under which it functioned was the first to be concluded; the French-Mexican 
Commission, as the convention under which it was established became, in 
detail and wording, the prototype for the later conventions; and the British- 
Mexican Commission, because the convention in this case shows, together 
with the German convention, the most important variations from the French 
prototype. 


COMPOSITION OF THE COMMISSION 


The method of composing the German-Mexican Commission was similar 
to that followed in all the other conventions. The Commission was to be 
composed of three members, one to be appointed by the President of Mexico, 
another by the President of Germany, and the third, who was to preside over 
the Commission, to be designated by mutual agreement between the two 
presidents.® If such agreement could not be reached within two months from 
the date of exchange of ratifications, the president of the Commission was to 
be designated by the President of the Permanent Administrative Council of 
the Permanent Court of Arbitration.1° The third arbitrator was to be neither 
‘‘erman nor Mexican, nor a national of a country which might have claims 
against Mexico similar to those forming the subject of the convention (Con- 
vention, Art. 1).11 Mexico appointed Fernando Iglesias Calderén as Com- 
missioner, and Germany appointed Siegfried Hofmann. By agreement of 
the Presidents of both countries, Rodrigo Octavio of Brazil was appointed 
president of the Commission.’ Senhor Octavio apparently took no part in 
the deliberations of the Commission, being replaced by Miguel Cruchaga of 
Chile. 


*In addition to the conventions here referred to, Mexico concluded with the United 
States a General Claims Convention, Sept. 8, 1923. U.S. Treaty Series, No. 678; Supple- 
ment to this JourNAL, Vol. 18 (1924), p. 147. 

® The conventions with Great Britain, France and the United States read: “by mutual 
agreement between the two Governments.” The change from “Governments” to “ Presi- 
dents” was made at the request of Germany, but no reason for the change is apparent. 
See Memorandum of the German Legation at Mexico City, Feb. 7, 1925, printed in Case 
of Ketelsen y Degetau, Sucs., Decision No. 54. 

* This is a curious provision, since the President of the Permanent Administrative 
Council of the Permanent Court of Arbitration is always the Minister of Foreign Affairs 
of The Netherlands. 

* A similar provision as to the nationality of the third arbitrator is contained in all the 
conventions, with the exception of those with the United States. 
® Memoria de la Secretaria de Relaciones Exteriores, 1925-1926, p. 49. 
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Either English or Spanish might be used in arguments before the Commis- 
sion and in the opinions.’* In fact, all of the opinions were written in 
Spanish. 

Under Article VIII of the convention the Commission was required to 
terminate its labors two years from the date of its first meeting, which was 
held in Mexico City on March 4, 1926. This period proved to be too short, 
and three successive conventions were signed prolonging the period of the 
Commission’s labors.14 The last decision of the Commission was handed 
down February 18, 1930.15 


LAW TO BE APPLIED BY THE COMMISSION 
Article II of the convention provides: 


The members of the commission thus appointed shall meet at Mexico 
City within four months of the exchange of the instruments of ratifica- 
tion of the present arrangement. Before entering upon his duties, each 
member of the Commission shall make a solemn signed declaration in 
which he undertakes to examine carefully all claims submitted and to 
give an impartial decision in conformity with the principles of equity, 
taking into account the fact that Mexico desires to compensate the vic- 
tims of her own accord, and not because any obligation to do so could be 
derived from the provisions of Article XVIII of the Treaty of Friendship, 
Commerce and Navigation in force between the German Reich and the 
United States of Mexico. It shall, therefore, be sufficient to prove that 
the alleged damage has been suffered and that it may be attributed to one 
of the causes mentioned in Article IV of the present arrangement for 
Mexico to be prepared ex gratia to accord compensation. 


It will be noted that this article refers to Article XVIII of the German- 
Mexican Treaty of Commerce.!® The other conventions of this nature con- 


* The German Government suggested the alternative use of English, announcing its 
intention to appoint as commissioner a gentleman who possessed a better knowledge of 
English than of Spanish. Memorandum of the German Legation at Mexico City, Feb. 7, 
1925, supra, note 9. 

% Memoria de la Secretaria de Relaciones Exteriores, 1929-1930, p. 598. 

** Case of Guillermo Collignon, Decision No. 72. 

4° Signed Dec. 5, 1882, 73 British and Foreign State Papers, p. 709: “Article XVIII. 
The contracting parties mutually agree to allow envoys, ministers, and other public agents 
to enjoy the same privileges, exemptions and immunities as are granted, or may hereafter 
be granted, to the representatives of the most favored nation. Moreover, the con- 
tracting parties, animated by the desire of avoiding the discussion of questions which 
may disturb friendly relations, agree further that, as far as regards complaints brought 
forward by private individuals in connection with civil, criminal, or administrative 
matters, their diplomatic agents shall interfere in these cases only where there has been 
a denial of justice, or some unusual or unwarranted delay in giving effect to the verdict 
of a court, or where, after all legal means have been tried, there has been a direct 
violation either of existing treaties or of international law, public and private, as 
generally recognized by civilized nations. 

“By agreement between the two parties, it is also stipulated that, except in cases where 
there has been any culpable negligence or want of due diligence on the part of the 
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cluded by Mexico provide that the responsibility of Mexico should not be 
established “in conformity with the general principles of international law,” 
but that Mexico ex gratia feels morally bound to make full indemnification. 
Article XVIII is an engagement by the German Government not to advance 
certain claims against Mexico and not to hold Mexico liable for certain losses 
or damages. It may be that the draftsmen of the convention conceived that 
Article XVIII of the Treaty of Commerce is declaratory of the general prin- 
ciples of international law. It would seem, however, that in a situation not 
covered by Article XVIII, in which international law imposed no liability 
on Mexico, a strong argument for the defense could have been made on the 
ground that ex gratia responsibility should be limited only to cases falling 
under Article XVIII. Apparently no such argument was ever advanced, and 
the deviation of the German-Mexican Convention from the other conventions 
in this respect resulted in no practical difference in the decisions.17 

It was suggested in an opinion by the German Commissioner that Mexico’s 
responsibility might be of two kinds, ex gratia and under international law.18 
This suggestion did not bear fruit. In every case the Commission based its 
final decision on equitable principles. In the words of Sefor Cruchaga, 
speaking for the Commission: !® 


Equity is, according to the definitions of the dictionaries and doctrinal 
writers, natural justice as contrasted with the letter of the law, the 
moderation of positive law having in mind more the intention of the 
legislator than the text, or rather, the predominance of conscience in the 
decision of a judge. A tribunal may “concede according to equity that 
which does not constitute an obligation and decide without subjection to 
thelaw” ... 


A closer reasoning of this problem will be found in a decision by the French- 
Mexican Commission,” where the application of equitable principles was 


Mexican authorities or of their agents, the German Government shall not hold the 
Government of Mexico responsible for such losses, damages, or exactions as, in time 
of insurrection or civil war, German subjects may suffer on Mexican territory at the 
hands of insurgents, or from the acts of those tribes of Indians which have not yet 
submitted to the authority of the government.” (Translation.) 

* The reference to Art. XVIII of the Treaty of Commerce necessitated the addition 
of the following article to the Claims Convention: “Article III. The German Reich 
appreciates the friendly attitude adopted by the United States of Mexico in consenting 
to its responsibility being fixed for the purposes of the present arrangement only, in 
accordance with the principles of equity, and in refraining from basing a dismissal of 
these claims on Article XVIII of the Treaty of Friendship, Commerce and Navigation 
now in force between the two countries and signed on December 5, 1882, at Mexico City. 
Accordingly the German Reich solemnly declares that it agrees that the present arrange- 
ment shall not modify the treaty in question either wholly or in part or either tacitly or 
expressly, and that it undertakes not to refer to the present arrangement as a precedent.” 

* Case of Frederico Griese, Decision No. 8. 

In Case of Testamentaria del Sefior Hugo Bell, Decision No. 67. 

* Case of Georges Pinson, French-Mexican Claims Commission, Oct. 19, 1928. McNair 
and Lauterpacht, Annual Digest of Public International Law Cases, 1927-1928, p. 467. 
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shown to be limited to the central question of state responsibility, while rules 
of international law could be resorted to in deciding other questions incidental 
to the main issue. 

The thoroughgoing application of equitable principles by the German- 
Mexican Commission had to a certain extent the result of depriving its de- 
cisions of the aspect of a coherent body of doctrine. This is particularly true 
of the measure of damages, which varies from case to case in a rather illogical 
fashion. Inconsistencies in decisions on the merits are also to be found. In 
three cases involving claims for damages caused by the bombardment of the 
Ciudadela in Mexico by forces of the de jure Madero Government during the 
Decena Trdgica, the claims were dismissed on the ground that the government 
could not be held responsible for damages incidental to carrying out its duty 
of maintaining order.24 On the other hand, Mexico was held liable ez gratia 
for damages caused by the bombardment by insurgents of a house which 
Madero forces had used as a fort.?2. In general, the Commission applied the 
notion of equity with a marked degree of liberality, particularly in regard to 
the sufficiency of evidence. It is important to bear in mind that this com- 
bination of ex gratia liability and the application of equitable principles 
deprives the decisions of the Commission of much of their value as precedents 
in international law. 


JURISDICTION OF THE COMMISSION 
(a) Who might claim. The first sentence of Article IV of the convention 
reads: 


The Commission shall recognize all claims against Mexico for loss or 
damage which German nationals or companies, undertakings, associa- 
tions or German legal persons?® shall have suffered, and for loss or 
damage which shall have been suffered by German nationals in com- 
panies, associations or grouped interests, provided that in this case the 
share of the victim in the total capital of the company or association to 
which he belonged prior to the time at which the damage or loss was 
incurred, amounted to more than fifty per cent, and provided also that 
the Commission is furnished with an allotment of the claimant’s propor- 
tionate share in the loss or damage as a member of such company or 
association. 


This sentence reveals several important differences from the wording of the 
parallel article in the convention with the United States. The latter article 
commences: “All claims against Mexico of citizens of the United States .. . 
for losses or damages suffered by persons or by their property . . .” Further- 
more it admits claims for losses or damages suffered by citizens of the United 


"Cases of Walter Heyn, G. A. Wislicenus, and Carlos Schmidt, Decisions No. 1, 2 
and 3. 

2 Case of Frederico Griese, Decision No. 8. 

* Spanish text: “sociedades, companias, asociaciones o personas morales alemanas” ; 
German text: “Gesellschaften, Unternehmungen, Vereinigungen oder deutsche juristische 
Personen.” 
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States “by reason of losses or damages suffered by any corporation, company, 
association or partnership in which citizens of the United States have or have 
had a substantial bona fide interest.” These differences played an important 
part in the decision of a number of cases before the German-Mexican Com- 
mission. 

In cases in which damage had been suffered by companies in which German 
nationals were interested, it was the practice of the German Agency to file the 
claim in the name of the company.** To all these claims the Mexican Agency 
interposed the objection that these companies were Mexican and that the 
Commission had no jurisdiction. The German Agency thereupon moved to 
amend the pleadings by substituting the names of the associates. It was then 
met with the argument that such amendments were inadmissible because the 
nationality of the claimants was changed, and that in any event, the Com- 
mission had no jurisdiction over claims by German nationals for losses suf- 
fered by Mexican companies. In reply, the German Agency laid great stress 
upon the difference in wording between the American and the German con- 
ventions, between “all claims against Mexico of citizens of the United States,” 
and “all claims against Mexico for losses or damages suffered by German 
nationals.” 25 In most of these cases the Commission allowed the amendment 
and assumed jurisdiction, without expressly adopting the German argument 
based on the difference in wording. Indeed this argument seems quite un- 
necessary. The convention clearly contemplated two sorts of claims: (a) by 
German nationals, whether individual or corporate, (b) by German nationals 
having an interest exceeding fifty per cent of the capital of a corporation of 
any nationality which had suffered damage. If the German argument were 
valid, the two United States-Mexican Commissions would have had juris- 
diction only over claims by American nationals for damages suffered by 
American corporations, which would have meant that much of this article 
was mere superfluity. The salient ambiguity of the wording for group (b), a 
vice which runs through all the conventions of this type concluded by Mexico, 
is that mention is made of companies, etc., without specifying whether these 
companies must have any particular nationality.*® 

The requirement of a fifty per cent interest rather than “a substantial and 
bona fide interest,” is a substitution of an easily determinable figure for a 
vague standard. While convenient from an administrative standpoint, it 
may work injustice, as would appear to be the case where claims of German 


* See e.g., Cases of Rademacher, Miiller y Cia., Sucs., en Liquidacién, Decision No. 25; 
E. Puttkamer, S. en C., Decision No. 29; Delires y Cia., Decision No. 31; Juan Laue y 
Cia., en Liquidacién, Decisions Nos. 35 and 44; Ketelsen y Degetau, Sucs., Decision 
No. 54. 

* See, particularly, Case of Juan Laue y Cia., en Liquidacién, Decision No. 44. 

* In the case of Luis Wolf y Herederos de Leopoldo Wolf como sucesores de H. Wolf y 
Cia., Sues., Inc., Decision No. 33, claim was made unsuccessfully on behalf of German 
stockholders in a California corporation. Apparently, the majority of the capital stock 
was held by American nationals. 
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associates in a Mexican company were rejected because they held only a forty 
per cent interest.?7 

This article of the German-Mexican Convention contains one further 
ambiguity. In referring to claims for damages suffered by companies, men- 
tion is made of el interés del damnificado, in the singular. The Mexican 
Agency contended that under this wording the interests of several German 
nationals could not be added together to make up the necessary fifty per cent. 
This contention was rejected by the Commission.2® Such ambiguity is 
avoided in the British-Mexican Convention, which provides: 


In view of certain special conditions in which some British concerns 
are placed in such societies which do not possess that nationality, it is 
agreed that it will not be necessary that the interest above mentioned shall 
pertain to one single individual, but it will suffice that it pertains jointly to 
various British subjects. 

The practice of the Commission in regard to allotments was marked by 
great liberality. It was held sufficient if the allotment was made after the 
claim was filed and after the expiration of the time for filing claims; ?® where 
all assets of a Mexican company were acquired by one of two German asso- 
ciates, no allotment was required ;*° where claim was made on behalf of three 
German heirs of a German national (the other heirs being Mexican), no 
allotment was required because the claimants were held to be exercising a 
personal right.*1 

The cases involving corporate claimants included one of great importance 
in relation to the theory of the nationality of corporations.*? Claim was 
made on behalf of the Mexico Plantagen G.m.b.H., a limited liability com- 
pany established under the laws of Germany doing business in Mexico, with 
main offices in Hamburg. The Mexican Agent contended that this company 
must be considered as Mexican because it did business in Mexico, and also 
that it had no standing as a claimant because it had failed to publish its 
balance as required by Mexican law. The opinion of Semor Cruchaga, a 
lengthy exposition of theory and practice, accepts the notion that companies 
have a nationality and the theory that this nationality is that of the country 
under whose laws the company is established. He holds further that, under 
Mexican law, failure to publish the balance sheet does not result in depriving 

** Case of Rademacher, Miiller y Cia., Sucs., en Liquidacién, Decision No. 25. 

Case of Juan Laue y Cia., en Liquidacién, Decision No. 35. The German Agent 
quoted from a memorandum prepared by the Mexican Secretariat of Foreign Relations 
during the negotiation of the convention, which bears out his interpretation: “ Cuando 
se habla en singular en términos generales, queda comprendido el plural por lo que in- 
curriria en una rendundancia innecesaria.” 

Case of Juan Laue y Cia., en Liquidacién, Decision No. 35. An allotment (cesién, 
Abtretung) is an assignment by the company to the claimant of a portion of the com- 
pany’s claim corresponding to the interest of the claimant in the company’s capital stock. 

* Case of Schauenberg y Meyer, Sucs., Decision No. 59. 


“1 Case of Herederos del Sefior Arnoldo Vogel, Decision No. 38. 
® Case of Mexico Plantagen, G.m.b.H., Decision No. 27. 
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a foreign company of juristic personality but merely exposes it to liability for 
a penalty.*% 

(b) Nationality of claimants. A notable decision of the Commission ** 
involves the question of the effect of Article 30, paragraph III, of the Mexican 
Constitution of 1857,°° and of the Law of Alienship of 1886.5 These enact- 
ments provide that aliens who acquire real property in Mexico shall be con- 
sidered as Mexicans. The claimant was born in Warsaw of German parents. 
He had purchased real property in Mexico and resided there. The Mexican 
Agency contended that he was a Mexican national by virtue of the Mexican 
laws mentioned above, and that, in any event, he possessed dual nationality, 
German and Russian, and could not advance a claim before this Commission. 
The Commission decided that under international law an alien can only be 
naturalized with his own consent, that Mexican law is in conflict with inter- 
national law, and that the latter prevails.®7 It made no mention of the 
Mexican thesis that persons of dual nationality may not present claims, a 
contention which is clearly opposed to the practice of international tribunals.** 

(c) Categories of claims. After making provision for the persons who may 
be claimants, Article IV of the convention continues: 


The loss or damage referred to in the present article must have been 
caused between November 20, 1910 and May 31, 1920 inclusive, by the 
following forces: 

(1) By the forces of a de jure or de facto government; 


* Article I of the Special Claims Convention with the United States (corresponding to 
the first paragraph of Article IV of the convention with Germany) contains the following: 
“and which claims have been presented to the United States for its interposition with 
Mexico, as well as any other such claims which may be presented within the time 
hereinafter specified” (within two years from the date of the first meeting of the 
Commission). The purpose of this clause in the convention with the United States is 
not entirely clear. It may have been intended to show definitely that only the United 
States Government might present claims to the Commission and not individuals. Its 
omission from the convention with Germany led to no ambiguity on the point, and it 
would seem to be mere surplusage. 

“Case of Enrique Rau, Decision No. 51. 

* “The following are Mexicans . . . (3) Aliens who acquire immovable property in the 
Republic . . . provided they do not express the wish to preserve their nationality.” 

*“The following are Mexicans . . . (9) Aliens acquiring real estate in the Republic, 
provided they do not declare their intention of retaining their nationality. At the time 
of making the declaration the alien shall declare to the officiating notary or judge whether 
he does or does not wish to acquire Mexican nationality as granted him by Section 3 of 
Article 30 of the Constitution, and the alien's decision on this point shall appear in the 
document. If he chooses Mexican citizenship, or if he omits making any declaration on 
the subject, he may, within one year, apply to the Department of [Foreign] Relations, 
in order to comply with the requirements of Article 19, and be deemed a Mexican.” 
Flournoy and Hudson, Nationality Laws (1929), p. 428. 

* Accord: Case of Georges Pinson, French-Mexican Claims Commission, Oct. 19, 1928. 
MeNair and Lauterpacht, op. cit., p. 9. 

*®U.S. (William Mackenzie) v. Germany, United States-German Mixed Claims Com- 
mission, Decisions and Opinions, 1928, p. 628. 
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(2) By revolutionary forces which as a result of victory have estab- 
lished a de jure or de facto government, or by revolutionary forces op- 
posed to them; 

(3) By forces constituting scattered remnants of the troops men- 
tioned in the previous paragraph, up to the time when the de jure 
government was established through the termination of a revolution; 

(4) By disbanded forces of the Federal Army; 

(5) By mutinies or uprisings or by insurrectionary forces other than 
those mentioned in paragraphs 2, 3, and 4 of the present article or by 
robber bands, if it can be proved in each case that the competent author- 
ities omitted to take reasonable measures to suppress such insurrections, 
uprisings, mutinies or acts of brigandage, or to punish the offenders, or if 
it is proved that the authorities were responsible for some other act of 
omission. 

The Commission shall also recognize claims for loss or damage caused 
by acts of the civil authorities, but only if they can be attributed to 
revolutionary events and disturbances occurring in the period referred 
to in the present article and if they can be attributed to one or other of 
the forces mentioned in paragraphs 1, 2 and 3 of the present article. 


The majority of the decisions of the Commission involve the question as to 
whether the forces which were alleged to have caused damage belonged to 
one or the other category of this article. If the forces belonged to one of the 
first four categories, then it sufficed to prove that the damage was caused *® by 
them. If they belonged to the fifth category, then it was necessary to prove, 
in addition, failure on the part of the competent authorities to take reason- 


able preventive measures or failure to punish. The decisions reveal a marked 
tendency to subsume forces in question under the fifth category and thus to 
relieve Mexico of liability unless fault on the part of the authorities were 
proved. These decisions turn mostly on the facts and are of but limited 
interest.*° More important is a decision involving the status of the Huerta 
government.*! It will be remembered that Huerta had not only succeeded 


In the Case of Frederico Griese, Decision No. 8, the word “caused” was given an 
interpretation wide enough to hold that Madero forces which had occupied the claimant’s 
house and used it as a fort, had “caused” the damage resulting from the bombardment of 
the house by Orozco forces opposed to them. 

In the Case of Carlos F. Haerter y Otto Gutkaes, Decision No. 15, it was held sufficient 
to show that damage was caused by Madero troops to impose liability on Mexico. 

In the Case of Felix Rohen, Decision No. 6, claim was made for damages caused when 
money issued by the Conventionist forces in Vera Cruz in 1915, was declared void by the 
Carranza forces after their capture of the city. The claim was dismissed on the ground 
that the act of the head of the Carranza forces was neither a “revolutionary act” nor an 
act of “forces,” but an act of government. 

“ As an example of the tendency of the Commission to take forces out of the first four 
categories, the decisions in regard to claims for damages caused by the Villa forces may 
be mentioned. In 1913 the Villa forces were forces of a government de facto (Case of 
Ernesto H. Goeldner, Decision No. 14); in 1915 they were insurrectionaries (Case of 
A. Stallforth, Decision No. 58; in 1919 they were bandits (Case of Guillermo Collignon, 
Decision No. 72). Cf. the Santa Isabel Claims, United States-Mexican Special Claims 
Commission, this Journa, Vol. 26 (1932), p. 172. 

“ Case of Adolfo Stoll, Decision No. 47. 
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in making himself the master of almost all of Mexico, but his government had 
been recognized as a de jure government by Germany. Nevertheless, the 
opinion of the Mexican Commissioner contends that Huerta’s government was 
neither de jure nor de facto; not de jure because it did not comply with consti- 
tutional provisions and did not have the support of the nation, and not de facto 
because it did not ripen into a de jure government. Huerta was therefore 
merely a detendador del Poder Puiblico. This definition of a de facto govern- 
ment can hardly be accepted, and the opinion of the German Commissioner 
that a de facto government is one which exercises effective control over the 
country and that it is immaterial that it came into power by illegal means, or 
that it does not ripen into a de jure government, is clearly preferable.*? The 
president of the Commission accepted neither view, and held that where 
compensation is given ex gratia it would be inequitable to impose liability for 
the acts of a usurper. “Una Comisién de equidad . . . no puede consagrar 
la violacién de la moralidad politica como uno medio de asumir el poder repre- 
sentativo en una Republica.” * 

(d) Exhaustion of remedies. In consequence of the ex gratia liability 
which Mexico undertook, all the conventions contain a provision designed to 
do away with the exhaustion of legal remedies rule. In the German-Mexican 
Convention this provision appears as Article VII: 


The Government of Mexico being desirous of reaching an equitable 
agreement in regard to the claims specified in Article IV and of granting 
to the claimants just compensation for the losses or damage they have 
sustained, it is agreed that the Commission shall not set aside or reject 
any claim on the grounds that all legal remedies have not been exhausted 
prior to the presentation of such claim. 

This wording is identical with that in all the conventions with the exception 
of the two with the United States. In these latter the last part of the para- 
graph reads: “the Mexican Government agrees that the Commission shall not 
disallow or reject any claim by the application of the general principle of 
international law that the legal remedies must be exhausted as a condition 
precedent to the validity or allowance of any claim.” The wording of the 
German-Mexican Convention is clearly preferable. There is a rejection of 
the exhaustion of legal remedies rule without the necessity of examining the 
scope of the “general principle of international law.” However, in none of 
the cases before the German-Mexican Commission was this article called into 
question. 

(e) Jurisdiction over claims submitted to the National Claims Commission. 
Perhaps the most interesting feature of the jurisdiction of the German- 


“Tn accord with the view of the German Commissioner is the decision in the Case of 
Georges Pinson, French-Mexican Claims Commission, Oct. 19, 1928. McNair and 
Lauterpacht, op. cit., p. 427. 

“Cj.U.S. A. (George W. Hopkins) v. United Mexican States, United States-Mexican 
General Claims Commission, Opinions of Commissioners, 1927, p. 42; this Journat, Vol. 
21 (1927), p. 160. 
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Mexican Commission was the relation of this commission to the National 
Claims Commission of Mexico. The National Claims Commission had been 
set up by decree of August 30, 1919 to pass upon claims of aliens and nationals 
for damages caused by revolutionary disturbances. Article XII of the Ger- 
man-Mexican Convention provides: 


Claims submitted by German nationals to the National Claims Com- 
mission in accordance with the decree of August 30, 1919, and the regu- 
lations in execution thereof, shall be subject to the following provisions: 

I. In so far as they have been decided upon and not disputed by the 
claimants within the time-limit fixed by law, they shall come under 
Article [IX of the present arrangement and their payment shall be regu- 
lated in accordance with the terms of Article X. 

II. In so far as they have been decided upon but have been disputed 
by the claimants in virtue of Article XII of the said decree, they shall, in 
execution of that decree, be submitted for confirmation, modification or 
annulment to the decision of the Commission appointed in accordance 
with the present arrangement. 

III. In so far as they are under consideration and not yet decided upon 
they shall be submitted to the Commission established by the present 
arrangement and be subject to the terms of this arrangement. 

Thus, claims decided by the National Claims Commission and not disputed 
by the claimants were to be considered as final; claims decided but disputed 
by the claimants were to be submitted to the German-Mexican Commission 
by way of appeal; pending claims were to be treated in all respects as claims 
not submitted to the National Claims Commission. It is with a slight tinge 
of regret that we are compelled to say that the interesting possibilities of the 
submission of decisions of a municipal judicial organ to an international 
tribunal acting as an appellate instance did not eventuate into any important 
decisions.** Most of the cases turn on the question as to whether the claimant 
had properly entered an objection to the decision of the National Claims 
Commission. One case involved an interpretation of paragraph 1 of this 
article.*5 A claim had been dismissed by the National Claims Commission, 
and the German Agent argued that the words “y su pago se regird por lo dis- 
puesto en el art. X de la misma” indicate that paragraph 1 is applicable only 
to cases in which the National Claims Commission had made an award and 
the amount of this was contested. The German-Mexican Commission re- 
jected this contention, holding that paragraph 1 applies to cases where the 
National Claims Commission had dismissed the claim, as well as where it had 
rendered an allegedly inadequate award. In two cases* claims submitted to 


“The French-Mexican Convention contained no provision in regard to the decisions 
of the National Claims Commission. The president of the French-Mexican Commission 
held that the latter Commission preserved full freedom to deal with decisions of the 
National Claims Commission but would give great weight to the latter’s findings of fact. 
Case of Georges Pinson, McNair and Lauterpacht, op. cit., p. 462. 

“Case of Ernesto Tillman, Decision No. 19. 

“ Case of Peters y Cia., S. en C., Decision No. 4; Case of Luis Andresen y Carlos Hardt, 
Decision No. 7. 
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the National Claims Commission had been dismissed on the ground that the 
claimants were Mexicans. The claimants had properly objected to the 
decision on their nationality, but had entered no objection to the amount of 
damages fixed. The German-Mexican Commission held that it had no 
competence to pass on the abstract question of nationality of the claimants, 
and that the amount of damages not having been objected to, the decision of 
the National Claims Commission was res judicata. 


PROCEDURE BEFORE THE COMMISSION 


Article V of the convention authorized the Commission to determine its own 
methods of procedure, provided it did not depart from the provisions of the 
convention. There was no indication of a standard to be followed in prepar- 
ing the rules, as in the case of the United States-Mexican Commission, which 
was directed to adopt as a standard the rules of procedure established by the 
United States-Mexican Mixed Claims Commission under the convention of 
July 4, 1868. Nevertheless, the rules of the German-Mexican Commission, 
adopted March 6, 1926,47 follow closely those established earlier by the 
United States-Mexican Commission. 

(a) Pleadings. Filing of claims could be accomplished by the presentation 
of amemorandum or statement setting forth the name of the claimant, a brief 
statement of the nature of the claim, and the amount thereof, or by the 
presentation (without such preliminary memorandum or statement) of a 
memorial (Rules, Art.6). This was the procedure before the United States- 
Mexican Commission. Under the rules of the British-Mexican Commission, 
claims could be filed only by the presentation of a memorial. The use of a 
preliminary memorandum or statement has the disadvantage of the possibil- 
ity of variance between the memorandum and memorial. However, the 
memorandum permits the filing of a claim without the delay incident to the 
preparation of a memorial, and the experience of the United States-Mexican 
General Claims Commission has shown that variations between the two 
documents are not a great inconvenience.*® 

The written pleadings under the rules of the German-Mexican Commission 
differed from those provided for by the United States-Mexican Commission, 
consisting of the memorial, the answer, pleadings relative to exceptions, the 
reply, the rejoinder, amendments and motions. The rules of the United 
States-Mexican Commission made no express provision for a rejoinder, and 
exceptions (designated demurrers in the British-Mexican rules) are not men- 
tioned. The memorial was to be signed by the claimant or by his attorney 
in fact and also by the German Agent. Under rules of the United States- 
Mexican Commission, the solicitor or counsel, if any, of the claimant was also 

“ The rules of the German-Mexican Commission were published in 1926 under the title: 
Convencién de Reclamaciones entre los Estados Unidos Mexicanos y Alemania y su 
Reglamento. 


“U.S. A. (Globe Cotton Oil Mills) v. United Mexican States, United States-Mexican 
General Claims Commission, Opinions of Commissioners, 1927, p. 1. 
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required to sign, whereas under the rules of the British- Mexican Commission, 
the British Agent alone might sign the memorial, provided a signed state- 
ment of the claim by the claimant were included. The allegations required to 
be included in the memorial follow those in the rules of the United States- 
Mexican and British-Mexican Commission: nationality of the claimant, 
nature of corporate interest, facts showing that the losses or damages resulted 
from one of the causes specified in Article IV of the convention, amount of the 
claim, time when and place where it arose, kind and value of property loss, 
personal injuries, for and on behalf of whom the claim is presented, ownership 
of the claim, whether the claimant had ever received any indemnification for 
the losses alleged, and whether the claim had ever been presented to the 
Mexican or German Government. 

The answer had to refer directly to each of the allegations of the memorial 
and to indicate clearly the attitude of the respondent government with respect 
to each of the various elements of the claim. In addition, it might contain 
any new matter or affirmative defense within the scope of the convention 
(Rules, Art. 14). The reply was to be presented only where deemed neces- 
sary and had to deal only with the allegations or facts in the answer presenting 
facts or contentions not adequately dealt with in the memorial, and with the 
new matter set up in the answer (Rules, Art. 15). The rejoinder was subject 
to the same rules as the reply (Rules, Art. 16). 

(b) Amendments to pleadings. Pleadings could be amended at any time 
before final award either by agreement between the agents filed with the 
secretaries as in the case of original pleadings, or by leave of the Commission 
upon motion. The Commission was not to consider any matter of claim or 
defense not set up in appropriate pleadings or amendments thereto, but might 
in its discretion at any time before final award direct amendments to plead- 
ings which it might deem essential to a proper consideration of any claim or 
to meet the ends of justice (Rules, Art. 17). 

The question of when an amendment might be made arose in the series of 
cases involving claims of German associates in Mexican companies. The 
German Agency had filed the memoranda and the memorials on behalf of the 
companies. Subsequently, it moved to amend the pleadings by substituting 
the names of the associates. In all these cases the Commission granted the 
motion, holding that amendments are not subject to the rules of the municipal 
law of either party, that the Commission has full liberty to decide on the 
allowance of amendments, and that although these motions involved a change 
in the nationality of the claimant, the substance of the claim remained the 
same.*? 

(c) Dilatory pleas. The rules of the Commission provide for three kinds 
of dilatory pleas, exceptions (ercepciones), motions to dismiss (mociones 
para desechar), and motion to reject (mociones para rechazar). 

The exception is defined as a pleading interposed so as not to take up the 


“See in particular, Case of Delires y Cia., en Liquidacién, Decision No. 35. 
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discussions of the merits of the claim, to be filed in the form of a special 
answer prior to any pleading in defence upon the merits of the claim, and 
within the term fixed for the answer, or when answering the claim upon its 
merits, at the choice of the agent (Rules, Art.18). In the rules of the British- 
Mexican Commission the exception is called a demurrer (excepcidn dilatoria 
in the Spanish text). This use of a term of art in common law pleading is 
unfortunate, but it is clear that the rules of common law procedure can not be 
resorted to, the term being merely the equivalent of the excepcidn provided for 
in the previously drafted rules of the German-Mexican Commission. No 
provision is made for the exception in the rules of the United States-Mexican 
General Claims Commission, but the experience of that commission indicates 
that the motion to dismiss may be made to serve the same purpose, 7.e., the 
allegations of the memorial are taken as confessed for the purposes of the 
motion.5® Much to be preferred is the provision in the rules of the Spanish- 
Mexican Commission which replaces the exception and the motion to dismiss 
with a motion to declare a claim inadmissible (mocidén para declarar inad- 
misible una reclamacion). 

The motion to dismiss is given the same definition as in the rules of the 
United States-Mexican Commission. “A motion to dismiss a claim may be 
made at any time after the filing thereof and before final submission to the 
Commission, for good cause shown in the motion, and apparent on the face 
of the record, going to the jurisdiction of the Commission or the merits of the 
claim” (Rules, Art. 21). Under this definition there is little to distinguish 
the motion to dismiss from the exception, except the greater liberality of time 
permitted in interposing the former. The rules of the British-Mexican Com- 
mission permit a motion to dismiss merely “for good cause shown in the 
motion.” 

A motion to reject or strike out a pleading might, as under the rules of the 
United States-Mexican and British-Mexican Commissions, be made at any 
time after the pleading was filed and before submission of the claim to the 
Commission, for any cause apparent on the face of the record. 

The practice of the Commission in relation to the considerations of dilatory 
pleas and amendments is open to some criticism. In the first case considered 
by the Commission, the dilatory pleas were made the subject of an interlocu- 
tory decision.*! In all subsequent cases dilatory pleas and motions to amend 
were considered only in connection with the merits on final decision. This 
method may often involve serious inconvenience to counsel, particularly as 
here, where the pleadings in all cases were filed before any final decisions 
were rendered.*? It suffices to point out the dilemma of the German Agency 
which had filed all claims of German citizens for damages caused to companies 


© United Mexican States (Fabian Rios) v. U. 8. A., United States-Mexican General 
Claims Commission, Opinions of Commissioners, 1927, p. 59. 

™ Case of Carlos Klemp, this Journat, Vol. 24 (1930), p. 610. 

* All the decisions of the Commission, with the exception of the single interlocutory 
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in behalf of the companies themselves, and then found itself faced with the 
argument that no amendment should be permitted. 

(d) Evidence. The provisions of the convention relating to evidence are 
exceedingly meager. Article V provides: “Each government may appoint an 
agent and counsel to present to the Commission either orally or in writing, the 
evidence and arguments they may deem it advisable to adduce either in sup- 
port of claims or against them.” The corresponding article of the convention 
with the United States contains, in addition, this sentence: “The agents or 
counsel of either government may offer to the Commission any documents, 
affidavits, interrogatories or other evidence desired in favor of or against any 
claim, and shall have the right to examine witnesses under oath or affirmation 
before the Commission, in accordance with such rules of procedure as the 
Commission shall adopt.” It might be argued that the omission of this pro- 
vision from the German-Mexican Convention would deprive the agents of the 
governments of the right to call witnesses and might result in some limitation 
on the production of documentary evidence. In fact this omission had no 
effect, since the rules adopted by the Commission provided for the reception 
“of all written statements, documents and other evidence which may be pre- 
sented by the respective agents” (Rules, Art. 25), and for the calling of 
witnesses (Rules, Art. 29) .5% 

In regard to the submission of evidence, the Commission enunciated the 
wise rule that it was not bound by the rules of municipal law of either party 
and that it was entirely free in its appreciation of the weight to be given to 
evidence submitted.54 In general, this policy was adhered to. Much of the 
evidence was submitted in the form of statements by witnesses made before 
local judges in Mexico. The Mexican Agent objected to the admission of 
such statements on the ground that the Federal Government could not be 
represented before local judges when such testimony was taken and that 
the statements were therefore ex parte. This objection was overruled in every 
case.55 The Commission gave no heed to an objection by Mexico against the 
admission of a power of attorney, executed before a notary public in New 
York, on the ground that it “carece de legalizacién y protocolizacion, requis- 
itos indispensables para que surta efectos en la Repiblica.”** A statement 


decision, were handed down between Jan. 11 and Feb. 18, 1930. This practice of post- 
poning decisions until arguments on all cases were concluded would seem to be highly 
inconvenient to counsel, since in preparing cases they do not have as a guide earlier 
decisions by the Commission. 

% In the British-Mexican Commission, the Mexican Agency contended that affidavits 
could not be received because Article 4 of the convention did not contain the word 
“affidavits.” This contention was rejected by the Commission. Case of Virginia Lessard 
Cameron, Decisions and Opinions of Commissioners, 1931, p. 33. Apparently no use was 
made of affidavits before the German-Mexican Commission. 

* Case of Ernesto H. Goeldner, Decision No. 14; Case of Juan Andresen, Decision No. 17. 

5 See e.g., Case of Guillermo Buckenhofer, Decision No. 5. 

"Case of Rademacher, Miiller y Cia., Sucs., en Liquidacién, Decision No. 25. 
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authenticated by a consul of the United States was accepted without ques- 
tion.5*? In several cases where the evidence was insufficient to prove the 
amount of the damages, the Commission awarded a global sum on equitable 
grounds.°® The chief departure from this practice appears in the case of 
Carlos Klemp, where the Commission refused to receive a consular certificate 
of registration as a German national as evidence of nationality.5® This de- 
cision is decidedly open to criticism, and the British ® and French * Commis- 
sions have reached a contrary result. 


DAMAGES 


Since the Commission acted under principles of equity, it is difficult to plot 
any consistent course of action in respect to the awarding of damages. Inno 
case was an award made for the full amount claimed, even in cases where it 
would appear that an exact computation of damages was possible. In a case 
involving damages for death, account was taken of the expectancy of life and 
of the past earnings of the deceased.®* A curious limitation appears in the 
refusal to allow damages for injury to growing crops.®* In one case the Com- 
mission, while holding that it could not award damages, recommended to the 
Mexican Secretariat of Foreign Relations that compensation should be paid 
as an act of grace.** On the whole it may be said that the amount of damages 
in individual awards was usually considerably less than in similar cases before 
the American Commissions. 

The convention contained a limitation on damages which does not appear 
in the convention with the United States. Article VII provides in part: 


For the purpose of determining the amount to be granted as compen- 
sation for material damage, the basis taken shall be the value given by 
the persons concerned to the fiscal authorities, except in very special cases 
deemed to be such by the Commission. 

The amount of compensation for personal damage shall not exceed the 
largest compensation granted by Germany in similar cases. 


This provision appears to be somewhat vague, but it represents an attempt 
to give some guidance to the Commission in the difficult matter of assessing 
damages. An example of its application is the Case of Delires y Cia.,® where 
266,576.56 pesos was claimed for damage to property. In awarding 50,000 


™ Case of Max Miiller, Decision No. 37. 

5 Case of Adolfo Luedecke, Decision No. 16; Case of Waldemar Julsrud, Decision No. 41. 

® Case of Carlos Klemp, this JourNaAL, Vol. 24 (1930), p. 610. 

© Case of Robert John Lynch, British-Mexican Claims Commission, Decisions and 
Opinions of Commissioners, 1931, p. 20; this Journa, Vol. 25 (1931), p. 754. 

® Case of Georges Pinson, French-Mexican Claims Commission, Oct. 19, 1928. McNair 
and Lauterpacht, op. cit., p. 297. 

® Case of Laura vda. de Plehan, Decision No. 13. 

® Case of E. Puttkamer, S. en C., Decision No. 29; Case of Max Miiller, Decision No. 37. 

* Case of Testamentaria del Sefior Hugo Bell, Decision No. 67. 

® Decision No. 31. 
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pesos, the Commission took into account the fact that for fiscal purposes the 
claimant had declared the total value of the property to be 370,000 pesos. 

The convention provides that awards shall be paid by the Mexican Govern- 
ment to the German Government in gold or equivalent currency (Conven- 
tion, Art. X). A proposal by the German Government during the negotia- 
tions to add a clause to the effect that the German Government would turn 
over the sums awarded to the injured persons without any other responsibility 
on its part, was rejected by the Mexican Government on the ground that the 
proposed addition referred solely to the relations between the German Gov- 
ernment and its nationals and had no place in the convention.®* All awards 
were expressed to be payable in gold pesos (oro nacional). 


INTEREST ON AWARDS 


None of the conventions concluded by Mexico contained any provision in 
regard to interest on awards. This unfortunate oversight has resulted in 
widely divergent holdings by the different commissions.** In the German- 
Mexican Commission, the Mexican Commissioner contended throughout that 
no interest could be awarded. The German Commissioner distinguished be- 
tween cases where the liability of Mexico was ez gratia and where it was based 
on rules of international law. In the former case no interest could be 
awarded, in the latter case interest should be allowed at the rate of six per 
cent.*8 The president was of the opinion that interest might be awarded 
whenever the Commission should consider it equitable, but as a matter of 


fact, interest was not awarded in any case whatever. 


CONCLUSION 


The German-Mexican Commission functioned from March 6, 1926, to 
March 5, 1930, during which time 65 meetings were held. Seventy-two claims 
were decided, and 68 claims in which memoranda had been filed were with- 
drawn by the German Agency. The claims filed aggregated 6,169,086.52 
pesos, the total of awards by the Commission amounting to 508,912.31 pesos. 
In estimating the results achieved, these figures must take first place. Pri- 
marily the work of the Commission is significant in that it disposed of a large 
number of claims within the comparatively short space of four years and that 
it operated without any apparent friction. While the decisions are, in gen- 


See Memorandum of the German Legation at Mexico City, Feb. 7, 1925, reprinted in 
Case of Ketelsen y Degetau, Sucs., Decision No. 54. 

* The United States-Mexican General Claims Commission allowed interest at the rate 
of 6%, except in cases involving claims for personal injury. The French-Mexican Com- 
mission allowed interest in cases involving forced loans and wrongful acts of governmental 
or revolutionary forces. Case of Georges Pinson, Oct. 19, 1928. McNair and Lauterpacht, 
op. cit., p. 277. No interest was awarded in any of the cases published in the 1931 volume 
of the British-Mexican Commission. 

* Case of Frederico Griese, Decision No. 8. 

*® Memoria de la Secretaria de Relaciones Exteriores, 1929-1930, pp. 598 ff. 
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eral, well reasoned and well written, the limited jurisdiction granted by the 
convention results in limiting the value of these decisions for doctrinal inter- 
national law. As a practical illustration of the successful adjudication of 
international claims, they take high rank, and other international tribunals 
will find much of value in the practice of this commission. 


ETIENNE DOLET ON THE FUNCTIONS OF THE AMBASSADOR, 1541 


INTRODUCTION 


The short tractate De officio legati by Stephanus Doletus (Etienne Dolet) 
was printed by the author at his printing establishment at Lyons in 1541. 
All books with Dolet’s imprint are rare, many of them having been destroyed 
as heretical. From his press at Lyons between 1538 and 1544 proceeded 84 
titles, no one library possessing more than a fraction of the total number 
bearing his imprint. 

The De officio legatt is believed to be the earliest printed essay upon the 
subject of ambassadorial functions. This does not imply that it was the first 
work to be written upon that subject. Hrabar, in his De legatio et legationi- 
bus tractatus vartt (Dorpat, 1906), places several writings as earlier than this 
one by Dolet. There were some writers who included the subject in the 
course of larger and more comprehensive works. Others, indeed, had written 
upon the specific theme but their essays were not printed until after Dolet’s 
time. Priority of publication, therefore, is a strong consideration for the re- 
printing of this essay, never reprinted and now for the first time translated. 
The extent to which the essay has been used by later writers is problematical. 
The rarity of the volume implies that it was but little known. Neither Gentili 
nor Grotius seems to have mentioned it, but in recent times, in seeking to 
create a picture of the diplomacy of the Renaissance, Maulde de la Claviére 
makes several references to it in his classic La diplomatie au temps de 
Machiavel. 

No pretentious claim is made for the essay as a startling contribution to the 
literature of diplomacy. M. Marc Chassaigne, the most recent writer upon 
Dolet,! in a not altogether sympathetic biography, disposes of the essay in a 
few words: ouvrage pretenticux . . . et nul, d’une remarquable indigence de 
pensée. As to this peremptory dismissal it may be observed that M. Chas- 
saigne is not specially interested in the development of ambassadorial func- 
tions or in the legal principles with which they are associated, but in the 
position of Dolet as a humanist and man of letters. The doctrines of extra- 
territoriality, which so dominated the thought of the 17th and 18th centuries, 
had not yet been stated. Like others of his time, Dolet derived the special 
legal position of diplomats from the rules of Roman law. The legal basis of 
diplomatic privileges and immunities was no doubt that of Roman public 
law, at least in part, but that basis rested upon a false analogy. The privi- 
leged position of the Roman ambassador was given to him by Roman law, 
while the special legal position of the diplomat in modern times involves free- 


1 Etienne Dolet, portraits et documents inédits, 1930. 
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dom from control by the law of the country to which he is sent. Dolet asa 
humanist naturally sought to find classical foundations for the position of an 
ambassador, eschewing modern instances, a method which was afterwards 
notoriously followed by Grotius. The extent to which 16th century practice 
had developed new juristic ideas may be seen, by way of contrast with Dolet, 
in the De legationibus of Gentili, published in 1594. 

Gentili was concerned with the “ perfect ambassador” and Sir Philip Sidney 
was his ideal. So also Dolet sought to describe the perfect ambassador. The 
ecclesiastic and statesman under whom he served as secretary for about one 
year, was Dolet’s pattern. Jean de Langeac, Bishop of Limoges and builder 
of its cathedral, was an experienced and successful diplomat who had acted as 
ambassador for Francis I in Portugal, Poland, Hungary, and finally, at 
Venice.” 

Etienne Dolet has been called “the martyr of the Renaissance.”? He was 
born at Orleans in 1509 of parentage never disclosed. Influential and perhaps 
wealthy patronage, however, made provision for his education, mainly at 
Padua and Toulouse, with apparently few privations due to lack of means. 
It was while at Padua, ostensibly as a student of law, that he was chosen as 
secretary by Bishop de Langeac during the period of the latter’s ambassador- 
ship to Venice in 1528-9. The essay, printed in 1541, is believed to have been 
composed some years earlier, possibly during, or very shortly after, his period 
of service at Venice. It is therefore the work of a youth, chosen no doubt 
because he was a good Latinist, who was neither primarily interested in 
diplomacy nor adequately trained in law. As a humanist, Dolet’s concern 
was mainly with the Latin classics. In style,Cicerowasprofessedly hismodel. 
Certainly in no sense does Dolet’s reputation rest upon this youthful essay. 
His short but turbulent career, his violent controversies and quarrels with 
other humanists, his relations with all sorts of celebrated persons, from Eras- 
mus to Budé, from Rabelais to Scaliger, his printing of heretical works, in- 
cluding a French translation of the New Testament, his trial by the Inquisi- 
tion and his death upon the gallows in 1646, make Etienne Dolet one of the 
most arresting figures of the later Renaissance. 

The essay is in three parts, the first two in prose, the third in verse. The 
first two are written in fair Latin, considering the time, being simple in style, 
and straightforward without affectation. The third part, in poorer Latin 
and bad verse, is a description of De Langeac’s Venetian mission. Inaccept- 
able as history and mediocre as poetry, this third part has not been trans- 
lated. 

Jesse §. REEVES 


. Fleury-Vindry, Les ambassadeurs francais au XVI* siécle. 
* Richard Copley Christie, Etienne Dolet, The Martyr of the Renaissance, new ed., 
London, 1899. 
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ETIENNE DOLET OF ORLEANS, FRANCE 


Book ONE 


ON THE OFFICE OF LEGATE, COMMONLY CALLED AMBASSADOR a 


Every ambassador who is desirous of rendering due aid, whether it be to a 
king, or some lesser prince, or to some independent people, and who hopes for 
praise and honor from the discharge of his office, should guide his course in 
such a manner as to give special consideration to two matters: first to the 
condition of his own household, and then to the employment of prudence at 
the court to which he has been sent. 

Under these two heads fall the various consequences of right action, and 
these an ambassador must strive to effect, for otherwise he will have under- 
taken the ambassador’s functions to no purpose, and will not only work to the 
disadvantage of the one from whom he received his mission, but: will also 
establish a reputation for stupidity and imprudence to his own disgrace. 

Before I explain these functions of an ambassador, however, it is my desire 
to discuss the qualifications which a king, or other lesser prince, or any free 
people ought to look for in the man upon whom they intend to confer the office 
of ambassador. 

That first consideration should be given to his years will not appear un- 
reasonable. Young men possess no experience in affairs, no prudence, nor any 
sagacity, no restraint and no self-control; but unbridled passions, arrogance, 
audacity—in short, every kind of rash and headlong impulse rules them. On 
the other hand, what business could you entrust to men enfeebled by age, 
what could you properly commit to their care? Their strength, already on 
the wane, is feeble, and their aged bodies are not equal to a journey to distant 
lands. Their intellects are growing dull, their memories are uncertain, and 
there returns to them a certain semblance of early childhood. 

Accordingly, men in middle life should be chosen, so that neither youths, 
that is, persons devoid of experience and circumspection, nor men who are too 
old, who are sick in body and failing in mind, may enter upon an office which 
they would assume neither to our advantage nor to our prestige. It is better, 
however, to overtax somewhat the powers of old men than to have such un- 
warranted confidence in rash youths as to impose a difficult task of any kind 
upon them. Moreover, let us not be misled by the stupid assertion and ri- 
diculous belief of certain persons, who contend that “of course in our day 
young men have more ability and more knowledge too than was formerly 
possessed even by men who were much older and more advanced in years.” 
This belief, I say, is ridiculous, no matter whose it may be. Tell me, has not 
Nature always had the same quality, the same power, the same effect? In 
former days, and in the present, and in the future, omnipotent Nature has 
produced and will produce many men of remarkable ability, but without 


* Translated by Professor James E. Dunlap, of the University of Michigan. 
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schooling and practical experience that great ability will be as completely 
submerged as gold covered with mud or gems buried in the earth. 

I grant you that our age has such great good fortune, such well cultivated 
arts, such widespread knowledge of all the languages, that you see many a 
person who, from his earliest youth, has been splendidly trained in letters. 
What of it? If they spout eloquence, if they rattle out citations of many 
authors, if they make a display of their numerous branches of learning, are 
you convinced that they are therefore endowed with practical experience, 
which is the sole strength of a really suitable and acceptable ambassador? 
Time alone brings knowledge of affairs, and unless one has seen many years, 
and is far along in life, however eloquently he may prate and display the 
learning he has acquired, he must be regarded as a man without wisdom, 
without prudence, without caution, without self-control, in short, as a man 
who is not worthy of the office of ambassador. 

There is the further fact that a bearded face suggests a kind of superiority, 
and has a dignified appearance, which in itself is often of very great im- 
portance in the presence of persons with whom an ambassador has to deal. 
So much for the matter of age. 

I shall now speak of an ambassador’s ancestry, rank and station. I can 
scarcely approve of giving consideration to ancestry in the case of an ambas- 
sador, for neither nobility nor obscurity of origin produces ability or worth in 
a man, but ability and worth produce nobility. High birth, therefore, has not 
a bit of weight in my estimation, nor do I believe, on the other hand, that an 
ambassador should be despised because of the station to which he was born 
or the parents from whom he is sprung, if only he be preéminent in ability and 
character, and have the qualifications of an ambassador. If, however, it 
happens that he is noble and born to high station, this circumstance will con- 
stitute no small addition to the completeness of his qualifications. 

Twofold rank or status is best in these days. The one is known as secular 
(I employ terms of our own time in order to give a better explanation of the 
matter), and the other ecclesiastic. It makes no difference from which of the 
two an ambassador be chosen, if only he present the qualifications which an 
ambassador ought to have. Up to the present time, however, it has been the 
prevalent practice among kings and other princes to employ men of ecclesiasti- 
cal rank on embassies, I suppose either because of their reputation for letters 
and learning, or because they think that in view of their holy character they 
will be in less danger of personal injury. As for letters, they afford no reason 
why the office of ambassador should be conferred upon ecclesiastics, for the 
nobility or, if you please, all persons of secular rank (I am again constrained 
to employ the terms of our own day) are gradually recovering their senses, 
and having discarded the notion that they must do nothing but act the brute 
swaggering about in their armor and cultivating every kind of pleasure and 
vice, are now devoting themselves to virtuous living, and consider it a 
fine and noble thing to wear the adornment of letters. There are many such 
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men of whom I shall not speak, yet I shall not fail to mention you, Guillaume 
du Bellay, Sieur de Langey—I shall not fail, I say, to mention you, who are 
set before the world as a divine pattern for those who would embrace letters 
and eloquence—you, I repeat, who are the first Frenchman to unite Pallas with 
Mars. By this I mean that amid the din of arms and unremitting attention 
to the royal mandates you have at all times been so devoted to letters that 
everyone else, taking a lesson from you, now thinks that he ought always to 
be devoted to them, and considers nothing so consistent with nobility (an 
opinion far different from that held hitherto) as the pursuit of letters and a 
ready eloquence—for all of which France is indebted to you. But now let 
me return to the point at which I made the digression. It makes no difference 
to which of the above mentioned orders an ambassador belongs, except per- 
haps that it seems better that a man of secular rank should be sent to those of 
secular rank (grant me indulgence for my use of terms of this kind here and in 
a number of other places, ye lovers of true Latinity) and an ecclesiastic to 
ecclesiastics. 

As to financial circumstances, if ample wealth be wanting, the prince who 
wishes to employ the services of an ambassador ought to mend this injustice 
of fortune. Furthermore, he should appropriate a proper sum of money to 
defray expenses. In so doing he should give careful consideration to the 
persons with whom the ambassador will have to deal, for if he is to perform the 
functions of an ambassador at the court of the Turkish Emperor, or the Chris- 
tian Emperor, or that of the King of England or any other king, or at that of 
either the people of Venice or the Pope at Rome, he will find himself in the 
midst of greater splendor and at the necessity of greater expenditures. Ac- 
cordingly you should appropriate money for an ambassador in proportion to 
the magnificence of the court at which he holds the ambassadorship, so that he 
may not be charged with disrespect for majesty because of the lack of appro- 
priate funds, if his manner of living is more humble or economical than it 
should be. 

Other matters which should be given consideration in the choice of an am- 
bassador are briefly these. Special care must be taken that the ambassador 
be a man suitable to his office in figure, face, and stature. A handsome figure 
moves most persons to admiration, or at any rate it often wins us the favor of 
many of them. But if we are uncomely, or disfigured by some blemish, or 
maimed in some way, then, when we are greeted by a smile, perhaps it is not 
altogether a complimentary one. 

It is especially important, furthermore, that an ambassador have some 
readiness in speaking, so that if ever the necessity arise, he may know how to 
employ a careful manner of speech, well polished and adorned by wise opinions 
and weighty words; and how to be at times brief, at times lengthy, sometimes 
forceful, sometimes calm and gentle, sometimes exalted, sometimes lowly and 
commonplace. In short, he should possess such ability as a speaker as to be 
able to turn, lead, draw, and compel the minds of those with whom he may be 
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dealing in any matter in whatever direction he wishes and the situation 
demands. 

These are the qualities which we ought to desire in an ambassador, and al- 
though I could have treated them when describing his office, I desired to 
direct and assign to them the notice and careful consideration of those who 
have the bestowal of ambassadorships. Accordingly, having given these 
matters a cursory glance, I shall come to the office and the function of an 
ambassador, and shall describe them no less briefly than I have the foregoing, 
for I am not unaware how brevity becomes a man who seeks to describe or 
explain a matter, and I am by nature fond of it. For what is the advantage 
of empty talk, or what is the use of idle display in writing? And so I shall 
describe briefly the office of an ambassador from the following standpoint, 
namely, what he ought to do after he has accepted the position. 

I know that this procedure of mine will fall far short of the approval or 
praise of persons who, although they know nothing, think there is nothing of 
which they are ignorant, and vaunt themselves accordingly, and who, although 
they lack all prudence, believe that they abound in it. But, ignoring the 
stupid criticism of those who are valiant only as critics and are puny abettors 
of the public good, I shall pursue the course I have begun. 

In the first place, it is the duty of an ambassador, in taking leave of the 
person at whose hands he has received his ambassadorship, to go laden with 
explicit orders or instructions, as they are commonly called. Now when I 
say explicit, I mean frank, clear, and entirely unambiguous orders, such as 
will not give rise to doubt when the ambassador finds it necessary to have 
recourse to them. 

Instructions, then, are the basis of an ambassadorship, and in following and 
executing them lies the whole duty of an ambassador. All his wits are on the 
alert, and all his prudence is employed to this end, whether they have to do 
with making a truce, concluding a war, establishing a peace, or with the 
formation of an alliance for war, or with arranging a marriage, or with the 
handling of any other important matter whatsoever. However, before I 
speak of the prudence which an ambassador ought to employ in following out 
his instructions and putting them into effect, I shall deal with the subject to 
which I gave first place in the office of an ambassador. This has to do with 
regard for the condition of one’s household, which contributes largely to the 
good or ill esteem in which we are held; to our good esteem if we exhibit in 
all matters some unusual evidence of our prudence; to our ill esteem if there 
is apparent in us the indication of a lax and careless attitude. It must be 
understood furthermore that in this matter the estimate of our characters 
will be largely based upon the lives of our servants, especially in the minds 
of persons who are not in daily contact with us, and suppose that whatever 
our servants do is patterned on our example. For this reason diligent care 
must be taken that a vicious and lawless manner of life on the part of our 
servants may not be interpreted as a vice and disgrace of ourown. ‘Therefore, 


86 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


they should be continent, and sober and self-controlled, not arrogant, nor im- 
pudent, nor inclined to do anyone harm, not given to any form of wickedness, 
to lust, to gluttony, to gambling; they should look after their master, honor 
him, love him, and serve him faithfully. They should not try by indirection 
or overcurious inquiry to learn his counsels, which they may make known in 
some other quarter, for an ambassador, of all men, ought to employ none but 
faithful and close-mouthed servants. For what involves more risk than the 
disclosure of your aims through disloyal servants, bribed by the enemy of your 
prince, or the frustration of your efforts by their drunken garrulity? Accord- 
ingly, he should look to it carefully that he let fall no hint in conversation 
which could lead his servants, or others not of his household, to a knowledge 
of his plans. In the same way, he should take careful precaution in the selec- 
tion of his amanuenses that they be thoroughly loyal and uncommunicative, 
for these are servants with whom we cannot dispense unless we are willing to 
write everything with our own hands. This is something which could scarcely 
be done by an ambassador, both because of the excessive labor involved and 
because of the magnitude of the affairs engaging his attention. Yet, if there 
should happen to be something of very great importance to be communicated 
to the king (when I say king I mean also the others from whom you may have 
received an ambassadorship) the ambassador should write it with his own 
hand, and not shrink from the task. Also, since in embassies we commonly 
employ the aid of two amanuenses, the one you think the more worthy of 
confidence should be entrusted with such matters as by their very nature de- 
mand that they be communicated in unknown characters (commonly called a 
cipher in France), or with orders from the king in these same characters, 
which have to be deciphered into ordinary letters. 

Furthermore, an ambassador should have among his servants some one man 
who is cautious and versatile, who will wander about the city, joining in con- 
versations and courting familiarity with a large number of persons, to gather 
every breath of rumor, so that some conjecture can be drawn from them con- 
cerning the purposes of those with whom the ambassador is dealing. In this 
manner we often obtain much information which makes us more guarded in 
discussing and transacting business with members of the court to which we 
hold the ambassadorship. And I do not believe servants are the only ones 
who should be thus employed, but shrewd men not of one’s household, who 
have been inveigled by our liberality (for liberality wins over even men of 
the greatest integrity) , who through their intimate association with our enemy 
can draw out his plans by pretense, and afterward disclose them to us. Af- 
fairs of greatest importance are handled in this way, not only in war, but in 
every kind of business as well, and without resort to it you may often be taken 
in; but it is a way, as I said a little earlier, which is paved by liberality and 
generosity. 

An ambassador, moreover, should not practice his liberality solely upon 
spies and detectors of other men’s plans, but should bestow it upon all alike 
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so far as his wealth will permit, for there is nothing which so readily wins 
general favor. Now by liberality I mean magnificence and splendor in his 
manner of living, and an abundance of food sufficient for the entertainment 
of many persons at the ambassador’s table. By this practice of a lavish and 
splendid manner of living we place under obligation to ourselves both men of 
ample and men of slender means. Moreover, the man who knows the bounds 
of honorable liberality can easily guard against acquiring a reputation for 
extravagance and folly. He will also be on his guard that his magnificence 
end as it began; lest a cessation or reduction of his liberality at the end be 
taken as evidence that, at the beginning, he had not sufficiently weighed the 
question whether or not he could bear the expense he was incurring. And 
what other result could such a mistake have than to give one the reputation 
of being a rash and imprudent man? 

Now, in addition to the type of liberality which will be conspicuous in a 
splendid manner of living, the ambassador will be acting properly if he shows 
generosity to those who are on their return to France in utter destitution after 
suffering a military defeat. This fate certainly befell many men, both nobles 
and others, in the Naples expedition under Lautrec’s command, and at Venice, 
as they were returning to France, they went to none other than the ambassador 
for help. Moreover, I shall be an unimpeachable witness to what I saw with 
my own eyes: no one left De Langeac, then ambassador at Venice, who had 
not received a gracious welcome and very sympathetic treatment; no one” 
who had not also received whatever money he needed. This is real generosity 
and liberality, and no censure can fall upon it, no matter how large a debt you 
may incur in the matter, for you may insist upon repayment of loans made in 
such circumstances, and still retain forever in your debt those whom you 
helped when in difficulty. Moreover, it is impossible that those whom you 
have treated kindly should not spread laudatory statements about you and 
add to your renown; and this, the highest fruit of our labors, is easily pro- 
curable at no expense. And what is the value of your good character, your 
ability, your prudence, your magnanimity, your humanity, your kindliness, 
unless every one knows that these qualities have been generously and abun- 
dantly bestowed upon you, and praises you to the heavens for them? 

When an ambassador has done all that I have mentioned, there is one thing 
more which it is necessary for him to do. If, in the place where he is serving 
as ambassador, there is some vice which is freely indulged in (as in Venice 
and at Rome there is much recourse to harlots, both male and female), he 
should entirely refrain from it, and not allow himself to seem to be tainted 
with others’ vices. In fine, so far as pertains to his manner of life and the 
condition of his household, he should diligently strive to avoid censure and 
reproach, even the mildest, and to be regarded as a zealous partisan of virtue. 

In addition, he should be of temperate and moderate habits, and should 
unite the greatest severity with the greatest humanity, so that those who 
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approach him, whether to make a report, or treat with him, or to obtain a 
favor, may not find him overbearing or call him unsympathetic. For a repu- 
tation for affability and sympathy attaches many people to us, and so moves 
them that all their wishes and desires and efforts are exerted in our behalf. 
For this reason, therefore, we should endeavor to have many persons under 
our influence and ready to accord us obedience. But enough of these matters, 
which belong to the first part of an ambassador’s office. Now I shall speak 
a bit more pointedly of the prudence and shrewdness which he ought to use in 
his associations at the court to which he is sent. 

I have stated above that the chief and fundamental feature of an ambas- 
sadorship is the orders of the one by whom the ambassadorship was conferred. 
Therefore, the whole duty of an ambassador will be concerned with the pru- 
dent performance of them; all his thought and care will be vigilant in their 
accomplishment, so that he may not be judged to have assumed a role of 
which he is unworthy. But what is his first duty? He should thoroughly 
weigh the chief points of his orders (called instructions by the French, as I 
said before) ; he should ever be mindful of the royal will; then he should em- 
ploy every scheme to accomplish the purpose of his mission. He should 
carefully study the character and nature of the people among whom he is 
engaged. If he has some business to transact with the people of Venice or 
the Pope at Rome or other princes of Italy, inasmuch as they are past masters 
of pretense and dissimulation, he should likewise pretend and dissimulate, and 
should let his speech be greatly at variance with his thoughts. He should not 
make a true and frank statement of his purpose until he has first ingeniously 
sounded out their minds and in some measure learned their opinions—unless, 
I say, the matter itself requires it, and the interests of his king demand it. 

And if, in the course of the discussions and deliberations of matters involved 
in the making of a treaty of alliance or arising out of such a treaty, they 
should lay too great stress upon the power of your king, then you would be 
justified in thinking that a trap was being set for you and for your king in 
order to obtain a larger number of troops from him. 

In this case, and in every other in which a matter lying beyond the limits 
of your orders comes into discussion, see that you merely discuss it, and that 
you promise to furnish nothing until your king has been advised and his order 
or consent has been received. Moreover, you should inform him concerning 
matters which have been the subject of discussion, so that he may have them 
discussed again in his own select council, and that a decision may at length be 
reached as to the directions to be given you, and what forces you may say 
will be supplied by your king. 

But it often happens that an occasion is so urgent that you can not wait 
for areply. Wherefore, if anything which you see is greatly to your king’s 
advantage depends upon quick action, you will not regard that as a matter 
to be protracted, but will conclude it as promptly as possible, so that no op- 
portunity may pass and be lost through delay. Moreover, whatever the 
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situation may be, it should always be regarded with a view to its expediency 
and advantage to your king, as I have said, and the very importance of the 
advantage should be evidence that you have done nothing except what was 
necessary. Now whether the wisdom of your act will be proved by the out- 
come is indeed a matter of chance, to be dreaded in some degree, and yet you 
should not have the slightest anxiety about the result, provided you feel that 
you have taken no action except when prompted by prudence and induced by 
an apparent advantage. For fortune and chance prevail in everything, and 
it is not within our power that plans which have been properly or prudently 
conceived and acted upon should always end as we hope and wish. Where- 
fore, if anything happens contrary to our plan and desire, the king will readily 
accept the plea that it was a matter of chance, and we shall be upheld by a 
clear conscience, for the effect of conscience, in either direction, is so pro- 
nounced that those who have committed no wrong have no fear, and those 
who have transgressed think that reproof and punishment are ever in sight. 

At this point, finally, I must state in how many ways an ambassador can 
transgress in the performance of the office he has taken. He will transgress, 
in the first place, if he does not carefully comply with the directions I have 
given above, that is (to summarize what I have already said), if he does not 
carry out the orders of his king with all diligence, caution and prudence. At- 
tending to these orders in a negligent or careless manner is a serious offense, 
but it is an offense altogether intolerable and deserving of capital punishment 
if you show yourself out of sympathy with your king in the presence of the 
person to whom you have been sent as ambassador, or if, won over by gifts or 
suborned by the promise of wealth and honors, you favor the interests of your 
enemy, and urge your king to a course which you know is to his disad- 
vantage. I think the impossibility that this offense should enter anyone’s 
mind is as great as the offense itself is base and grave, but nevertheless, since 
there is nothing which the mind of a knavish and villainous man will not think 
of, I considered that I ought not to omit even this. And yet, an ambassador 
should not allow his excessive zeal for his king to bring him into disfavor with 
those with whom he has to deal, or to make him seem unconcerned about the 
general welfare. For though he wish to consider everything with a view to 
his king’s advantage, this advantage must be concealed under the guise of 
the public good. 

He should furthermore be very careful to be a promoter of peace and har- 
mony rather than of war or discord. Neither should every matter which has 
been proposed or discussed in consultation be made known to his king, for in 
consultation many matters are discussed for the purpose of observing the 
various interests of men. You will learn that one man favors the King of 
France, another the King of Spain, another the Pope; and everyone keeps his 
eyes on the faction he chooses to follow. Of this variety of interests, there- 
fore, no report should be made to the king unless the situation demands it as 
a necessity. In short, the ambassador should make more friends than 
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enemies for his king; he should always strive for peace and tranquillity, and 
never seek occasion to stir up enmities. 

And when a successor has been appointed and he is about to return to the 
king to lay down his ambassadorship, he should place those among whom he 
has performed his office in the most favorable attitude to his king, so that there 
may be no chance that they will form some base design against him or devise 
something to his disadvantage, or be inimical to his honor and majesty. If 
an ambassador will do this, he will avoid the reputation of encouraging sedi- 
tion and turmoil, and will provide for the tranquillity of the realm. In 
addition, if in the performance of his office he has made a promise to anyone 
on his king’s behalf, he should employ every effort to fulfill it, so that he may 
not incur the name and reputation of being an impostor or a cheat. At this 
point kings also must be reminded that they should be quite generous in keep- 
ing any promises which have been made duly and of necessity on their behalf 
by ambassadors, and should make no reduction in the terms of agreement. 
And if the natural result follows, when they avoid giving offense to men who 
are covetous and selfish, is there any beneficiary who will not be subservient 
to their majesty, who will not espouse their cause? 

I have spoken thus far of the office of the ambassador, and have done so as 
briefly as possible, yet without omitting anything, so far as I am aware, with 
reference to the occasions on which an ambassador should exercise prudence. 
But although I have treated the subject with care, many situations may arise 
with which the ambassador will have to deal according to circumstances. 
For who is there who could describe, even in a pretentious work, an office 
which is so broad and requires such skill, such ability and such prudence? I 
am satisfied with having opened up a discussion—with having indicated the 
bounds of prudence—to which men may refer who are about to enter upon an 
office of such nature and importance. 

Of course this is not a task for which any dullard is fitted, but if the position 
of ambassador be given to a man of prudence and acumen, he can readily de- 
termine by himself as necessity arises or the occasion presents itself, what his 
duty is and what action is becoming in an ambassador. Therefore, I have 
given even more instruction than is required. Men who look for renown, 
honor, favor, and increased wealth at the hands of their prince through an 
office of this kind must fight their own battles, as the saying is. But if there 
be any whom ° I have assisted by these precepts and instructions, they should 
not neglect them, but being thus aided and, as it were, put on their road, they 
should adapt themselves with the greatest discretion to situations which may 
arise which lie beyond my instructions. For it is an easy thing to add to 
another man’s advice, and I shall certainly not object if the consultant sur- 
passes his counsellor in prudence. 
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Boox Two 


ON THE IMMUNITIES OF AMBASSADORS 


Now that I have described the office of ambassador, it will not appear ir- 
relevant if I add certain comments on the immunity of ambassadors. Yet 
this is too light a task for me to think it worthy of my effort, for in general it 
demands but the collecting of instances, and what can be more trivial or 
childish than this? Let men who have no contributions of their own to make 
wear themselves out at such labors. As for me, I am not inspired by attempt- 
ing tasks of the ordinary kind, but only by those which call for originality or 
those which will bring profit or glory as a result of my own efforts. And yet, 
I may sometimes bend to humbler tasks, though on this condition, to be sure, 
that I always maintain my own character and be brief, not an ambitious com- 
piler of examples. Now to the subject. 

It is obvious to everyone that the immunities of ambassadors, as well as 
their honors and rewards, are not, in our day, what they were in the times of 
either the Greeks or Romans. For any immunity which they now enjoy is 
granted them only for the duration of their ambassadorship. When they re- 
turn from their mission they enjoy not even the slightest measure of immunity 
more than others, but are under the same obligations as before, and their al- 
legiance and condition are the same, unless, perhaps, they have been rewarded 
by their king with some increase in wealth or some rich ecclesiastical office. 

For this reason, the statements I am about to make concerning the immunity 
of ambassadors do not refer to our times (except in the slightest degree) , but 
to the laws of the Greeks and Romans, that is, to the age of our ancestors, not 
of their descendants, for when virtue’s reign has ceased, virtue’s proper re- 
wards are gone. In these days do you see any man of worth (I wish to make 
an exception of a certain few) given an ambassadorship? Some long-haired 
dandy entirely devoted to pleasure, ignorant of letters, inexperienced, devoid 
of prudence, stupidly greedy for honors (such as a cardinal’s hat), elated by 
rustic pride, puffed up with glory, now seeks ambassadorships, and when 
entrusted with an embassy does nothing but what you might expect of the 
kind of person just described. The result is that there is no conspicuous ex- 
ample of virtue among the retainers of men of this kind, and virtue no longer 
has its due reward. In ancient days, however, when both virtue and virtue’s 
adherents flourished, it naturally followed that ambassadors enjoyed definite 
immunities and rewards, which I shall briefly summarize as follows. 

Among the Romans ambassadors were the most sacred and honorable of all 
officials, having the powers and authority of the sovereign, and receiving 
the reverence due to priesthood. Going to Rome, they first went to the Tem- 
ple of Saturn, there to present their names to the prefects of the treasury and 
see that they were registered. Thereupon they assumed their ambassador- 
ship to the enemy. Ambassadors should be inviolate everywhere in the 
world for this reason, that the sagmina, whence the word sanctum (sacred) is 
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derived, were herbs which the ambassadors of the Roman people used to carry, 
so that no one would offer them injury, just as the envoys of the Greeks used 
to carry what were called herald’s staves. If anyone struck an enemy’s 
envoy, he was regarded as having done so in contravention of the law of na- 
tions, because envoys were considered sacred. 

Therefore, if the ambassadors of any nation were on Roman soil after war 
had been declared upon them, they were told that they were free to remain 
there, and that this was in conformity to the law of nations. Accordingly, 
Quintus Mucius used to give it as his opinion that a man who struck an am- 
bassador should be surrendered to the enemy from whom the ambassador 
had come. And when the question was asked whether, if the enemy should 
not accept him, he would still continue to be a Roman citizen, his opinion 
was that he would not, because, if the nation had once ordered his surrender, 
it was apparent that he was deprived of citizenship just as if it had for- 
bidden him fire and water, an opinion in which Publius Mucius also con- 
curred. This question received special attention in the case of Hostilius 
Mancinus, whom the people of Numantia refused to take when he was sur- 
rendered to them, but in his case a bill was afterwards introduced restoring 
to him the status of a Roman citizen, a course which met the approval of the 
jurisconsult Pomponius. 

You will find in the historians, however, that ambassadors have not al- 
ways been inviolate. For when Dioscorides and Serapion, who were sent by 
Caesar as envoys to Achillas, came into his presence, he ordered them seized 
and killed, without giving them a hearing or learning why they had been sent. 
Caesar also sent Marcus Valerius Procillus, a young man of great worth and 
culture, as an envoy to Ariovistus. He was put in bonds, but afterwards, as 
he was being dragged along in chains by his guards during the rout, he was 
set at liberty by Caesar, who was pursuing the enemy’s cavalry. Commius, 
the Atreban, who was sent into Britain in advance by Caesar, was put in 
chains. Lars Tolumnius, king of Veii, put to death four envoys of the Roman 
people, and for a long time thereafter their statues stood on the rostra, for 
it was a practice to erect statues in a public place to those who had been killed 
by the enemies of the Roman people, so that by their death they attained ever- 
lasting honor. 

Aristaeus of Corinth, Anaristus, Pratodemus, and Timagoras were sent to 
Asia as envoys of the Spartans to King Cyrus to see whether they could prevail 
upon him by any means to give them money and to join them in an alliance 
for war. First they went to Sitalces, the son of Teres, hoping to induce him 
to transfer to Sparta the friendly alliance he had made with Athens. 
However, Sadorus, the son of Sitalces, intercepted them, captured them, and 
turned them over to the Athenians, who put them all to death on the same day 
without trial, thinking that they were justified in retaliating on their own be- 
half and that of their allies. Moreover, we read that war was once declared 
against the Illyrians because of the murder of one of the envoys whom the Ro- 
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mans had sent to them. When Alexander was besieging the city of Tyre, he 
sent envoys to urge the citizens to make peace. The Tyrians, in contravention 
of the law of nations, killed them and threw their bodies from the high wall. 
Acting somewhat more mildly, Alexander Mammaea, a Roman general, 
ordered the arrest of four hundred envoys of the Persian king, Artaxerxes, 
who were wearing splendid garments and ornaments of gold, then, stripping 
them of their finery, he sent them to Phrygia, and assigned them villages and 
lands to till. He thought, indeed, that to put them to death would be a heinous 
and very unmanly act, since they had not been taken in battle, but were merely 
complying with the orders of their king. It is also recorded that Theban 
ambassadors to Persia were given seats in front of the kings, the reason for this 
being, perhaps, that in Alexander’s time the Thebans were the only people of 
all Greece who had entered into a treaty with the barbarians. 

Part of the immunity of ambassadors has now been explained, and I have 
not passed over the honors which are generally accorded them. Indeed, in 
view of their sacred status, those who died in their ambassadorships were 
given public honors by our forefathers, as were Tullus Clivius, Lucius Roscius, 
Spurius Antius, and Gaius Fulcinius, who were put to death at Fidenae by 
the king of Veii. Their statues were placed with due honor upon the rostra, 
and they were repaid for the shortness of their lives by a lasting memorial. 
The same honor was given Gnaeus Octavius. He had been sent by the senate 
to learn the views of kings and free peoples, and particularly to prevent the 
grandson of King Antiochus, who had been at war with the Romans, from 
maintaining a fleet and keeping war-elephants, but was killed in the gym- 
nasium at Laodicea by a certain Leptines. In return for his life he was given 
a statue. 

To deserve this honor it makes no difference whether an ambassador’s death 
during his term of office occur by sword or by disease, provided only that the 
ambassadorship itself be the cause of his death, as Marcus Tullius Cicero 
rightly maintained against Publius Servilius, contending that the same honor 
should be paid Servius Sulpicius who, though a sick man, was sent by the 
senate to Marcus Antonius, and departed his life in his anxiety and concern 
for the task he was to perform. 

Furthermore, by a rescript of the Emperors Severus and Antoninus to 
Germanus Silvianus, a two-year exemption was granted to ambassadors upon 
their return, in accordance with which they were excused from undertaking 
any public office within that time. Moreover, during the period of their 
ambassadorship, they possess, with reference to obligations contracted before 
their ambassadorship, the right of “summons at home,” that is, of a post- 
ponement of trial until they return home at the close of their mission. The 
case is different if they have contracted obligations during their ambassador- 
ship, for then they undergo trial in the country in which they hold that office. 
Otherwise ambassadors would be given the opportunity, by such immunity 
from prosecution, of carrying home the property of others. Therefore, as 
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long as they stay at Rome or elsewhere in the cause of their ambassadorship, 
they have the right of “summons at home” with reference to obligations 
contracted before their ambassadorship, nor can they be attacked by any legal 
action, either in personam or in rem, even on the grounds of present possession, 
provided only that the possession rest on title acquired before the ambassador- 
ship. The reason for suit against them not being allowed is to prevent their 
being called away from their duties as ambassadors once they have assumed 
them. For the same reason suit for entrance upon an inheritance is not 
allowed against an ambassador, lest he be hampered in the performance of his 
office. The same is true of suits brought by testamentary and hereditary 
creditors, though the ambassador is compelled to post securities until his 
return. If, however, he should be unwilling to give security, they will be 
admitted to possession of the inherited property. For what is to hinder an 
ambassador’s performing his public office while the plaintiffs are in possession, 
as guardians, of the inherited property? However, an ambassador will not 
be compelled to accept trial in these cases, nor must he be compelled to take 
oath that he is not liable in the matter under dispute, because this oath is 
tantamount to ltrs contestatio. Also, an ambassador ought to promise in- 
demnification for threatened damage to property arising from the condition 
of his house, or admit his neighbor to possession. 

Furthermore, in so far as it is necessary to prevent the plaintiff’s loss of 
the opportunity to bring suit, through some prescription, the ambassador will 
be compelled at least to acknowledge suit (litem contestart) , so that the action 
can be transferred to his province. To be sure, a rescript of the deified Pius 
states, if an ambassador tarry abroad after his mission has been fulfilled, and 
refuse to return home at once, he is subject to suit. We should understand, 
moreover, that an ambassador’s privileges and immunities of this kind begin 
upon his appointment, not when he reaches the city to which he is sent, and 
we ought not to suppose that these privileges terminate immediately on the 
day when he returns, but the period of immunity is to be computed to include 
a certain rest from his journey. For a man who is on his way to take up his 
duties, or who is returning from them, is to be considered none the less absent 
on state business. Yet if one spends more time than proper either on his 
journey or in another place, the following interpretation should be placed 
upon the matter: that the period of his immunity ceases at the time when he 
could have completed his journey. Finally, it is to be recognized that in the 
case of an ambassador no prescription is reckoned during the time of his 
ambassadorship. Therefore, an envoy returning from his mission is per- 
mitted, within one year, to ask an annulment of usucapion and the return of 
his property possessed by another by usucapion during the period of his 
ambassadorship; and in so asking he may say that the possessor did not 
acquire ownership of the property, but that it was always his. 

It is hardly possible to find more information on the immunities of ambas- 
sadors either in the historians or jurisconsults. Therefore, I shall not endeavor 
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to gather more, but having finished the brief treatises on the Office of an 
Ambassador and on his Immunities, I shall now turn to the embassies of Jean 
de Langeac, which are certainly worthy of finding a place in my writings. 
For in this sphere he easily took first place among the Frenchmen of our age— 
a man of unequalled ability and of singular wisdom and prudence. To what 
lands, to what regions near or far, to what realms did the Kings of France not 
send him, availing themselves of his courage and loyalty in all matters? So 
we ought to think him worthy not only of the highest ecclesiastical offices, 
but, beyond cavil, one worthy to be honored by the same reward by which the 
Romans consecrated Servius Sulpicius to immortality after his death, because 
of his performance of an office of this kind. By his watchfulness and wisdom 
the interests of France have often been conserved in difficult matters, and he 
has faithfully conveyed and explained the orders of France’s kings. More- 
over, no one in our day has been more generous or kind to men of letters, no one 
more friendly or more eagerly helpful to all men of learning. Will you not, 
Posterity, continue such singular praise of so greata man? Let me now begin 
my contribution to the immortality of his glory. 


5 
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EDITORIAL COMMENT 


THE LYTTON REPORT ON THE MANCHURIAN CRISIS 


The report of the Commission of Enquiry appointed by the Council of the 
League of Nations, upon the relations between China and Japan affecting 
Manchuria, generally known as the Lytton Report,! was officially circulated 
to the Council and the members of the League on October 1, 1932, having 
been signed at Peiping early in September. The appointment of the com- 
mission followed proceedings initiated by the Chinese Government before the 
League under Article XI of the Covenant which declares that “any war or 
threat of war, whether immediately affecting any of the members of the 
League or not” is “a matter of concern to the whole League.” It is significant 
that the action of the Council was initiated under this article rather than 
under the more forceful provision of Article X which speaks of “external 
aggression” and “territorial integrity”; or under the categorical provisions of 
Article XII dealing with “any dispute likely to lead to a rupture” and provid- 
ing for a submission to arbitration or inquiry by the Council. Article XI is 
more comprehensive in scope and allows greater latitude in method. 

The appeal by the Chinese Government to the Council requested it to “take 
immediate steps to prevent the further development of a situation endanger- 
ing the peace of nations.” Two resolutions adopted by the Council on Sep- 
tember 30 and December 10, 1931, respectively, were directed toward the tak- 
ing of such interim measures as were deemed essential to prevent any aggrava- 
tion of the situation growing out of the events at Mukden on September 18-19, 
1931. Theresolution of December 10 went beyond the scope of the earlier one, 
in that it expressed the desire of the Council “to contribute towards a final and 
fundamental solution by the two governments of the questions at issue between 
them.” The Council accordingly decided to appoint a commission of five 
members “to study on the spot and to report to the Council on any cir- 
cumstances which, affecting international relations, threaten to disturb the 
peace between China and Japan, or the good understanding between them 
upon which peace depends.” 

It is important to note that both contending governments had already pro- 
posed a neutral commission of enquiry to be sent to the scene of the dispute. 
The commission of enquiry authorized by the Council was to be purely ad- 
visory in character. It differed thus from the commissions envisaged under 
the treaties of the First and Second Hague Peace Conferences. It more 


1Series League of Nations Publications, VII. Political, 1932. VII. 12. The report 
has been published verbatim, but without maps or annexes, by the United States Govern- 
ment: Manchuria. Report of the Commission of Enquiry appointed by the League of 
Nations. United States Government Printing Office, 1932, Publication No. 378. 
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closely resembled the commissions provided for by the so-called Bryan treaties 
under which the parties reserved “full liberty as to the action to be taken on 
the report of the commission.” The process of inquiry and conciliation was 
also adopted in the Locarno treaties, but the commissions there provided for 
are not ad hoc but permanent. The appointment of the commissioners under 
the Bryan treaties was left to the governments concerned, each appointing two 
of their own nationals, the fifth to be of neutral nationality and to be appointed 
by agreement between the parties. The commission to investigate the crisis 
in Manchuria was composed entirely of neutrals appointed by the Council, 
the presiding officer being chosen by the commissioners themselves. The 
Council selected the following commissioners: Count Aldrovani (Italian), 
General of Division Henri Claudel (French), The Earl of Lytton (British), 
Major-General Frank Ross McCoy (American), and Dr. Heinrich Schnee, 
(German), and these selected Lord Lytton as chairman. Under the resolution 
of December 10, China and Japan had each “the right to nominate one assessor 
to assist the commission.”’ Accordingly, China appointed former Prime Min- 
ister Dr. Wellington Koo, and Japan appointed Ambassador Isaburo Yoshida. 
The Secretary General of the League designated Robert Haas (France) to act 
as Secretary-General of the commission. 

The commission spent about six months in the Far East interrogating mem- 
bers of the governments, leaders in business and finance and representatives of 
various organizations in China and Japan. Information was received through 
neutral technical advisers and a mass of documentary evidence accumulated. 
Lord Lytton has stated that the commission actually traveled about 30,000 
miles. About six weeks were spent in Manchuria. During the sojourn of the 
commissioners in Japan, they learned of the establishment of the new “State 
of Manchukuo.” This complicated the work of the commission, as it could not 
recognize the officials of the new state, and the Japanese authorities would 
not take the responsibility for the protection of the members of the commission 
beyond the railway zone. The visit of the commission to Shanghai occurred 
after the military events. The commission visited the devastated area and 
received statements from various sources on both sides. 

The main portion of the report is devoted to a narrative and appreciation of 
past events and conditions resulting from the political and economic develop- 
ment of Manchuria. The commission regarded itself as essentially a fact- 
finding body. The report outlines the recent developments in China since the 
revolution of 1911 and the differing principles and policies adopted by China 
and Japan, respectively, in intercourse with Western nations. The increasing 
importance of Manchuria as an economic entity is described in connection 
with the geographical, political and economic conditions affecting the relations 
of Manchuria with China, Japan and Russia. The report deals with the suc- 
cessive changes in the government of Manchuria due to the Sino-Japanese War 
of 1894-95 and the Russo-Japanese War ten years later, both of which were 
fought to a great extent on Manchurian territory. The various negotiations 
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and treaties are outlined, leading to the very complicated status of the different 
zones of Manchuria as they existed prior to the events of September, 1931. 
Attention is given to the various incidents, such as the Korean riots and the 
killing of Captain Nakamura, which may be taken as preludes to the seizure 
of Mukden. An entire chapter (IV) is devoted to the military events by 
which Mukden was seized, September 18-19, 1931, and by which, later, a large 
part of Manchuria was added to the zone of military occupation. 

There is a sharp controversy as to whether these acts constituted an unwar- 
ranted aggression on the part of the Japanese troops or whether they were act- 
ing in self-defence. This was one of the vital points at issue confided to the 
investigation of the commission. As the findings of the commission on this 
point are somewhat lost in a mass of detail, it will be of interest to quote ver- 
batim from the report (p. 71): 


The military operations of the Japanese troops during this night, which 
have been described above, cannot be regarded as measures of legitimate 
self-defence. In saying this, the Commission does not exclude the hy- 
pothesis that the officers on the spot may have thought they were acting in 
self-defence. 


The commission did not officially investigate the Shanghai affair, and the 
report does not express an opinion upon the disputed points connected with 
it. A consular committee appointed by the League of Nations had already 
functioned, but as its report was rendered before the close of military opera- 
tions, the Lytton commission assumes to complete the record. Indeed, the 
Shanghai affair had a distinct influence on subsequent events in Manchuria 
and to this extent attention has been given to it. A thorough analysis is 
given of the various government services now set up under the new régime in 
“Manchukuo” and of the reactions of various sections of the population to 
the new régime, the Chinese business men, the farmers, the minority groups 
such as the Mongols, the Koreans and the White Russians. 

No report assuming to present a comprehensive view of the relations be- 
tween China and Japan at the present time could well avoid a discussion of 
the boycott. The Lytton report traces the origin of the boycott in China as 
far back as 1893 to the Society for the Regeneration of China (Hsing Chung 
Hui). Although the commission considers this body to have been the pro- 
genitor of the Kuomintang, it finds no concrete evidence of government sup- 
port. From 1925 onward, however, the operations of the boycott were not 
only inspired but organized, codrdinated and supervised by the Kuomintang, 
with all the formidable propaganda, “using slogans well chosen to incite the 
popular mind against the ‘enemy’ country” (p. 116). Furthermore, the boy- 
cott was extended not only to the purchase of goods, but also to the refusal to 
sell or render services to Japanese nationals in China. International jurists 
will some day be obliged to take a much more sophisticated attitude toward 
the boycott than is taken at the present time, especially when the boycott has 
assumed the character of an instrument of national policy. The tendency 
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of so many writers to classify it among the peaceful means of settling inter- 
national disputes will have to undergo modification and qualification. The 
Japanese merchants interviewed by the commission insisted that the boycott 
as practiced in China was an act of aggression against which Japanese mili- 
tary measures were a retaliation, and though it did not confirm this view, 
the commission refused to sustain the contention of its Chinese assessor that 
the boycott was pursued, generally speaking, in a legitimate manner (p. 119). 

The question whether, conversely, the boycott is a legitimate weapon of de- 
fense against military aggression by a stronger country, especially where ar- 
bitration has not been resorted to, raises a question of a much wider character 
which the commission does not answer. It regards the question whether the 
organized application of the boycott to a particular country is consistent with 
friendly relations, or in conformity with treaty obligations, to be a problem 
of international law, and expresses the hope “that, in the interest of all states, 
this problem should be considered at an early date and regulated by inter- 
national agreement” (p. 120). 

The task of the commission was rendered difficult by the fact that a third 
state, Soviet Russia, the owner of the Chinese Eastern Railway and possess- 
ing a long frontier line to the north and northeast, is not a member of the 
' League. Any settlement which ignored its interests, or indeed that of other 
nations entitled to trade in Manchuria, could not be permanent. The com- 
mission sums up this part of the report as follows: “The maintenance of a real 
Open Door, manifested by free competition in the field of trade, investment 
and finance, would be in the interests of both Japan and China” (p. 126). 
Thus ends the portion of the report devoted to the findings of fact. 

The commission presents ten general principles to which any satisfactory 
solution should conform, which may be briefly summarized as follows: (1) 
The solutions must satisfy the interests of China and Japan. “A solution 
from which both did not derive benefit would not be a gain to the cause of 
peace.” (2) The interests of the Soviet must not be ignored. (3) The solu- 
tion must conform to the provisions of the Covenant, the Pact of Paris and the 
Nine-Power Treaty. (4) The rights and interests of Japan in Manchuria are 
facts which cannot be ignored. (5) New treaties should be negotiated laying 
down the respective rights, interests and responsibilities of China and Japan. 
(6) A method must be found for facilitating the prompt settlement of future 
minor disputes. (7) The government of Manchuria should be modified so as 
to secure a large measure of autonomy consistent with the sovereignty and 
administrative integrity of China. (8) An effective local gendarmerie should 
be provided along with the withdrawal of all other armed forces. (9) An 
economic rapprochement between China and Japan should be arranged. 
(10) Some form of temporary international codperation should be arranged 
to bring about the internal reconstruction of China, as once suggested by the 
late Dr. Sun Yat-Sen. 

This may appear to be a counsel of perfection, yet it manifests the desire 
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for a permanent settlement rather than one of immediate expediency. The 
attitude of the parties in interest before the Council on and since November 
21, 1932, when the report was presented for discussion, did not indicate the 
likelihood of any prompt acceptance of the commission’s recommendations. 
The reference of the matter to the Assembly under Article XV of the Covenant, 
by action of the Council on November 28, 1932, and the summoning of a 
special session of the Assembly in December to discuss the findings of fact and 
to weigh the proposals of the commission, followed in logical sequence. It 
is of the greatest interest to international jurists that a procedure has been 
devised under the auspices of the League, having to some extent the consent 
of the parties, to deal with a dispute which the parties would not have been 
willing to submit to arbitration or to judicial settlement. In any event, the 
procedure envisages final settlement by eventual negotiation and agreement 
between all the parties concerned, without any surrender on the part of the 
League, as such, of its authority and right to hear and form an opinion upon 
the facts and to insist upon a settlement through peaceful means. Foreign 
Minister Eduard Bene§, of Czechoslovakia, has said of the procedure adopted 
in the Manchuria dispute: “The League demonstrated that it is a moral factor 
in the cause of peace which no great Power can afford to ignore.”? Lord 
Lytton himself has spoken of “a collective responsibility” in the settlement. 
In this direction lies the road by which the League desires to advance. A suc- 
cessful solution of the Manchurian problem under these auspices would con- 
stitute an important milestone along the path of progress and vastly promote 


the prestige of the League. 
Artuur K. 


JAPANESE INTERPRETATION OF THE KELLOGG PACT 


In the statement of the Japanese Government concerning Manchuria, 
presented to the Council of the League of Nations on November 21st, occurs 
the following: 


The special position of Japan in Manchuria “to which so much mys- 
tery is attached,” is a very simple matter. It is nothing but the aggre- 
gate of Japan’s exceptional treaty rights (plus the natural consequences 
of her propinquity, geographical situation, and historical associations) 
and vital and justified measures of self-protection as the standard 
principle laid down in the Caroline case, that every act of self-defence 
must depend for its justification on the importance of the interests to be 
defended, or the imminence of the danger and on the necessity of the 

The statements at the time of the negotiations which led up to the 
signature of the Briand-Kellogg Treaty for the outlawry of war, made by 
Mr. Kellogg himself (Note of June 23, 1928) in the Senate of the United 
States; by the British Foreign Secretary of the day (Notes of May and 
July, 1928) and by the French and German Governments, clearly re- 


* Foreign Affairs, October, 1932, p. 74. 
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served the right of self-defence, and none contradict the observations 
made by Mr. Kellogg that “every nation . . . is alone competent to de- 
cide whether circumstances require recourse to war in self-defence,” 
which the British and French notes expressly corroborate. 

In his circular note of June 23, 1928, addressed to various nations, including 
Japan, Secretary Kellogg commented on the question of self-defence in the 
following terms: 

There is nothing in the American draft of an anti-war treaty which 
restricts or impairs in any way the right of self-defence. That right is 
inherent in every sovereign state, and is implicit in every treaty. Every 
nation is free at all times, and regardless of treaty provisions, to defend 
its territory from attack or invasion, and it alone is competent to decide 
whether circumstances require recourse to war in self-defence. If it has 
a good case, the world will applaud and not condemn its action. Express 
recognition by treaty of this inalienable right, however, gives rise to the 
same difficulty encountered in any effort to define aggression. It is the 
identical question approached from the other side. Inasmuch as no 
treaty provision can add to the natural right of self-defence, it is not in 
the interest of peace that a treaty should stipulate a juristic conception 
of self-defence, since it is far too easy for the unscrupulous to mould 
events to accord with an agreed definition. 

Replying to the above note on July 20, 1928, Baron Tanaka, the Japanese 
Minister for Foreign Affairs, observed, inter alia, that: 

The Japanese Government are happy to be able to give their full con- 
currence to the alterations now proposed, their understanding of the 
original draft submitted to them in April last being . . . substantially 
the same as that entertained by the Government of the United States. 

Such is the record on which Japan rests the claim that its action in Man- 
churia has been in no way contrary to the Briand-Kellogg Pact. It is true 
that Mr. Kellogg argued before the Senate that this Pact had been signed 
without any reservations, and that the text itself of the Pact was sufficiently 
clear. On this basis, then, Japan can find nothing whatever in the Pact to 
warrant its occupancy of Manchuria. But the fact is that Japan, in common 
with other signatories, adhered to the Pact because of the very interpreta- 
tions given by Mr. Kellogg, and particularly by his unreserved recognition of 
an undefined and unrestricted right of self-defence. And thus a treaty in- 
tended to abolish war has actually become a treaty to justify war! The very 
result has been reached which Mr. Kellogg zealously sought to exorcise, 
namely, that the text of his treaty is now being read in the light of the inter- 
pretations formally recorded before the Pact was definitely accepted and 
ratified. 

In an editorial on this subject in this JourNAL, Vol. 29 (1926), p. 379, it was 
observed that: 

No rule of international law would seem more firmly established than 


this rule of the interpretation of treaties in the light of the intent of the 
negotiators. That intent, naturally, is assumed to be stated in the text 
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of the treaty itself, but it also may be sought elsewhere, either in specific 
reservations attached to treaties at the time of signature or ratification, 
or in interpretations, clarifications, understandings, constructions, quali- 
fications, or actual conditions set forth during the negotiations, prior to 
the ratification. Hence it is to be expected that in any future divergence 
of opinions concerning the nature of the obligations assumed under the 
General Pact for the Renunciation of War, recourse must necessarily be 
had, not only to the official correspondence of the negotiations, but to 
various official utterances of such government spokesmen as Sir Austen 
Chamberlain, M. Briand, Secretary Kellogg, and Senator Borah. 

The world may not “applaud” the action of Japan in Manchuria, but it 
must recognize that when Mr. Kellogg, in order to make certain of the accept- 
ance of his treaty, felt constrained to make the concession that ‘Every 
nation . . . alone is competent to decide whether circumstances require 
recourse to war in self-defence,’ he made it possible for Japan to assert that 
the Pact is inapplicable in these circumstances. He thus made it inevitable 
that a great international instrument for peace should be revealed to be not 
only ineffective, but, worse still, as an actual justification for war. It may 
fairly serve as a warning to all statesmen and those who labor for interna- 
tional justice, to guard against all deceptive devices that awaken great hopes 
and result in distressing disillusions and, too often, in cynical distrust. 
PHILIP MARSHALL Brown 


THE STEWARDSHIP OF SECRETARY STIMSON 


When Secretary of State Stimson met the reporters on the morning after the 
Democratic landslide, he is reported in reply to a question to have said that 
our foreign policy was not of a partisan nature, and that with one or two 
possible exceptions, change or interruption was not to be expected. Perhaps 
his office might be regarded as a relay race. After brief effort and achieve- 
ment, each runner hands on the pennant to his successor. 

Secretary Stimson has an enviable record to his credit. In the first place, 
he has set a praiseworthy example in his policy of the utmost possible co- 
operation not only with the states of Latin America and the separate states of 
Europe, but with the League of Nations as well. He considered that the fact 
that we were not a member was no reason why we should not codperate with 
the League as well as with every other agency capable of aiding in the main- 
tenance of peace and the assurance of respect for international law. 

He realized that the surest way to preserve peace was to take immediate 
action in the presence of aggression and to champion the cause of international 
justice. 

The friends of the World Court, and they include the vast majority of 
Americans internationally conscious, have been keenly disappointed at the 
delay in our adherence to the court. Instead of making an appeal to popular 
support and using the resulting pressure to secure the consent of the Congress, 
President Hoover preferred to follow the advice of certain political mentors, 
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who have, almost without exception, now been relegated to their home towns 
by the popular vote of disapproval. Although every Secretary of State must 
be considered to embody the policy of his chief in the foreign field, this is not 
necessarily the case in the relations with Congress, and the World Court 
fiasco—one of President Hoover’s biggest failures—cannot reasonably be laid 
upon the shoulders of Secretary Stimson. 

Secretary Stimson has greatly helped to establish better relations with other 
states and to secure a truer understanding of their problems. He did not 
hesitate to take the somewhat unusual step of a European trip and to visit 
Geneva, where he conferred with foreign ministers and representatives. 

A vigorous champion of American rights, he has staunchly defended the 
common interests of the society of states in demanding equality of commercial 
opportunity, especially when he has contended for the absolute or universal 
interpretation of the most-favored-nation clause. 

During his incumbency he has ably aided his chief in the persistent and 
vigorous furtherance of efforts to reach the desired goal of a generally accept- 
able plan for disarmament. In the direction of this work he has shown a 
laudable spirit of non-partisanship and secured the appointment of Demo- 
crats as well as Republicans as our representatives at the disarmament con- 
ferences. He has been quick to recognize the need of holding out a helping 
hand to Germany in her financial distress, and meeting the proposals for a 
revision of the debts. 

Never before has a Secretary of State in time of peace been faced with such 
tremendous problems. During previous periods of stress and world adjust- 
ment the relations with other states were not so intimate, nor were they so 
delicate. Since Secretary of State Stimson took office not less than fifty 
revolutions and revolts have occurred in Latin America, not to mention the 
titanic struggles in the Far East. In his attitude toward the ensuing govern- 
ments he has evinced the same spirit of non-interference which he showed 
during his special mission to Nicaragua in 1927. Under his direction our 
government has reverted to our previous policy of recognizing de facto gov- 
ernments irrespective of their revolutionary origin. 

But his principal claim to fame will rest on his courageous and statesman- 
like caveat to the effect that this government would not recognize the acquisi- 
tion of territory gained through conquest in disregard of the various peace 
treaties. Since the Secretary of State must always be regarded as a lieu- 
tenant acting for the President, it was appropriate that the policy enunciated 
by Secretary Stimson should be reaffirmed as the Hoover doctrine. In truth 
this doctrine is a magnification of Secretary Blaine’s proposal laid before the 
First Conference of American States to prevent conquest through the adop- 
tion of a proviso that no transfer of territory would be recognized except as 
the result of an arbitral decision. 

To Secretary Stimson also is due part of the credit for the passage of the 
Moses-Linthicum Act which has made certain reforms in the organization of 
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the Department of State and placed our foreign service at last on a true merit 
basis. 

Except in the last turbulent weeks of the campaign, Secretary Stimson has 
spoken but little, so that he has not come as closely in contact with the public 
as some of his predecessors. But on the record, he has earned the title and 
will stand as one of our ablest Secretaries of State. Incident upon the transfer 
of the control of our foreign policy on March 4th, he may be counted upon to 
give his successor the benefit of his experience and put him in possession of all 
his information in regard to our relations with other nations. 

Every C. STOWELL 
TREATIES AND STATUS QUO 


The treaty to which Austria, Prussia and Russia were parties, 26 September 
1815, commonly called the Holy Alliance, was idealistic in many respects. 
The Powers solemnly declared the purpose of the treaty to be none other than 
“to publish, in the face of the whole world, their fixed resolution . . . to take 
as their sole guide the precepts of that Holy Religion, namely, the precepts 
of Justice, Christian Charity, and Peace.” “The sole principle of force .. . 
shall be that of doing each other reciprocal service . . . as members of one 
and the same Christian nation.” In the invitation to Great Britain to 
accede, the goal was mentioned as “happiness, security, the benefits of peace, 
and bonds of fraternity for ever indissoluble.” This treaty, like many treaties 
of the period, aimed at fixing the status quo as a means of security, and by 
indemnities, transfer of territory, and other measures, it was hoped that this 
had been attained. Thus there was at the same time an appeal both to the 
highest motives and to practical considerations for assuring the status quo. 

Earlier and later treaties have contained provisions which might imply 
that there might be a sort of sacred status quo to which states had already 
attained. Events have shown, however, that a static political position can 
not be of long duration. Even the clever political combinations of Bismarck 
failed to secure peace for Germany. Yet, in spite of all evidence, there has 
been a reluctance to provide in treaties for periodic revision, and in some of 
the most far-reaching treaties there is no provision for revision, denunciation, 
or termination, implying that there would be no change. The treaty relating 
to the independence of Cracow, 3 May 1815, concluding “In the Name of the 
Most Holy and Undivided Trinity,” embodied the following: “The Town of 
Cracow, with its Territory, is declared to be forever a Free Independent, and 
strictly Neutral City, under protection of Austria, Russia, and Prussia.” 
“Forever” was found to be too long a period for a status quo, and Cracow 
found itself a part of Austria by the Treaty of November 6, 1846. 

The Treaty of Aix-la-Chapelle, 15 November 1818, was supposed to be 
undertaken as a further step toward “the accomplishment of the work of 
Peace, and as a completion of the political System destined to ensure its 
solidity.” The breakdown of the undertaking seems to have begun almost 
before its signature. 
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It is now evident that treaties, if states are to put their trust in them, should 
contain provisions by which they may be terminated or revised. Further, 
these provisions should be automatic and not dependent upon the attitude of 
the foreign offices, 7.e., at the end of a period of years or after a period of years 
on notice of six months, rather than when and because international relations 
are strained. 

The advantage of pre-determination of treaty periods has been particularly 
recognized by Japan. Many Japanese international agreements of recent 
years contain clauses such as is embodied in the exchange of notes between 
Japan and Persia, March 30, 1929: 


These provisions shall come into force eight days after the date of the 
present note, and unless the treaty and conventions above specified are 
put into force shall continue to have effect for one year, at the end of 
which time notification may be made of their termination at thirty days’ 
notice; failing which they shall remain in force, and shall not cease to 
have effect until after notice of thirty days has been given. 


The status quo can not be long maintained in international affairs. If 
treaties are permanent, violations of some and non-fulfillment of others is 
from time to time inevitable, and it makes little difference whether these 
embody idealistic aspirations or de facto conditions. There should be in 
treaties provisions for that degree of flexibility and modification essential to 
accommodation of the treaty to changing international facts, which would 


make unnecessary many of the causes of international friction due to at- 
tempts at interpretation of rebus sic stantibus. 


GEORGE GRAFTON WILSON 


HARMONIZING THE LEAGUE COVENANT WITH THE PEACE PACT 


Ever since the Peace Pact of Paris came into effect in July, 1929, the League 
of Nations has been giving earnest consideration to the question of whether 
the provisions of the League Covenant, which authorize war in certain cir- 
cumstances, do not require amendment in order to bring them into harmony 
with the general principle embodied in the Peace Pact, renouncing war as an 
instrument of national policy. 

In the extended discussion of this subject in League circles, there apparently 
has been some difference of opinion as to whether the Covenant is not already 
so nearly in harmony with the Peace Pact as to make amendment unnecessary 
for that purpose. It has been contended on this point that there is no in- 
herent inconsistency between the provisions of these two documents, because 
the general renunciation of war in the Peace Pact applies only to wars under- 
taken as “an instrument of national policy,” whereas a war permitted by the 
Covenant is to be undertaken as an instrument of international policy, au- 
thorized by the group of nations which are members of the League. More- 


1107 League of Nations Treaty Series, p. 429. 
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over, if a war, authorized by the Covenant, is waged against a League mem- 
ber, as a so-called “Covenant breaker,” it is actually a self-invited legitimate 
war because, by joining the League, every member has agreed in advance that 
the League may authorize war against a “Covenant breaker.” 

In order, however, to harmonize, to some extent, a League war with the 
general principle of renunciation of war in the Peace Pact, it has been sug- 
gested that such a war should be characterized as a police measure for en- 
forcing peace, rather than a warlike breach of the peace. Objection has been 
raised to this course on the ground that in a fighting contest, which did not 
rise to the dignity of war, the fighting forces could not demand the protection 
of the recognized laws of war which, by common consent, all civilized nations 
had hitherto imposed on belligerents for reasons of humanity. As a counter 
objection to this objection, it has been urged that a state, which engages in a 
war not permitted by the Covenant, or in violation of its obligations under 
the Peace Pact, should not be entitled to any rights as a belligerent. 

On the other hand, it has been argued that, if the Peace Pact really means 
the abolishment of all aggressive wars, the League should not contravene this 
principle by authorizing such a war, even for the purpose of enforcing peace. 
This theory of the obligations of the League seems to have been generally 
accepted by its members, and the discussion has proceeded mainly on that 
basis. Dealing with the subject from this point of view, the problem has 
presented itself in two aspects: the one, juridical, and the other, political. 

Apparently the legal aspect involves no serious difficulties, as there are 
only three articles of the Covenant which recognize legalized war, and their 
amendment is largely a mere matter of drafting. These are Article 12, para- 
graph 1, Article 13, paragraph 4, and Article 15, paragraphs 6 and 7. 

The amendments under discussion are designed to eliminate from these 
articles the provisions recognizing the possibility of private war as a sanction 
for enforcing peace measures, as now provided for in the Covenant, and 
substituting in their place a general provision embodying the Peace Pact ob- 
ligation, and requiring that in no case will a member of the League have re- 
course to war for the settlement of disputes, but will only employ pacific 
means for that purpose, together with a further undertaking that they all will 
abide by an arbitral or judicial decision, or the recommendations of a report 
by the Council of the League, on the questions in dispute, in accordance with 
the procedure set up in the Covenant, and, especially, that they will in no way 
support any member which refuses to carry out this obligation. 

Nevertheless, although the members of the League may be required to 
renounce private wars among themselves, the League itself apparently will 
reserve the right, acting through its Council, to propose to its members “what 
measures of all kinds” should be taken to enforce peace. This is the effect of 
a proposed amendment to paragraph 4 of Article 13, and certainly recognizes 
the possibility of compulsion by force. So, also, Article 16 of the Covenant 
imposes the obligation upon the members of the League to resort to measures 
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of non-intercourse, and to establish an embargo and blockade and similar 
measures against a Covenant-breaking state, which is regarded as having 
committed an act of war against all the other members of the League. These 
measures are described in Article 16 as “sanctions of pacific settlement,” and 
are only to be applied after a member of the League has itself committed 
what is termed in the Covenant “an act of war.” In this connection an 
amendment has been discussed proposing to prohibit resort to all forcible 
measures to secure peace except in self-defense. 

It may be noted, also, that there seems to be a decided insistence, on the 
part of the League members, that the legality of defensive war to protect 
national interests must be understood as inherent in the Covenant as it is 
admitted to be inherent in the Peace Pact. 

The preamble of the Covenant apparently is to be amended by changing 
the phrase “by the acceptance of obligations not to resort to war” so as to 
read “by accepting the obligation not to resort to war.” 

In addition to the amendments above indicated, several other amendments 
of minor importance have been suggested for consideration, and they all are 
awaiting further discussion before final action is taken. 

From the political point of view, the question of what amendments should 
be adopted presents much more serious difficulties. 

The League, as at present constituted, consists of fifty-four member na- 
tions, but six of these are not parties to the Peace Pact, and, on the other hand, 
nine of the parties to the Peace Pact are not members of the League.! This 
difference between the identity of the group of nations bound by the Peace 
Pact, and of the group bound by the Covenant, makes it impossible for the 
League simply to incorporate in the Covenant the principles of the Peace 
Pact. 

The Peace Pact, standing alone, imposes only a moral obligation upon its 
signatories for the observance of the principles embodied in it, and sets up no 


*On Sept. 10, 1931, the Pact of Paris had received 59 ratifications or definitive acces- 
sions, as follows: 

1. Members of the League of Nations: Abyssinia, Albania, Australia, Austria, Belgium, 
Bulgaria, Canada, Chile, China, Colombia, Cuba, Czechoslovakia, Denmark, Dominican 
Republic, Estonia, Finland, France, Germany, Great Britain, Greece, Guatemala, Haiti, 
Honduras, Hungary, India, Irish Free State, Italy, Japan, Latvia, Liberia, Lithuania, 
Luxemburg, The Netherlands, New Zealand, Nicaragua, Norway, Panama, Paraguay, 
Persia, Peru, Poland, Portugal, Roumania, Siam, South Africa, Spain, Sweden, Switzer- 
land, Venezuela, Yugoslavia. Total 50. 

2. Non-members of the League of Nations: Afghanistan, Costa Rica, Free City of 
Danzig, Egypt, Iceland, Mexico, Turkey, Union of Soviet Socialist Republics, United 
States of America. Total 9. 

States not bound by the Pact of Paris: 

1, Four members of the League of Nations are not parties to the Pact of Paris: Argen- 
tina, Bolivia, Salvador, Uruguay. 

2. Two non-members of the League of Nations are not parties to the Pact of Paris: 
Brazil and Ecuador. 


108 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


authority or procedure for deciding when an infraetion of it has taken place. 
Moreover, if any signatory violates the moral obligations imposed by the 
Pact, it incurs no legal liability, but its action merely releases automatically 
all of the other signatories from their obligations to it under the Pact. The 
Covenant, on the other hand, embodies a system for the enforcement of peace 
by mutual agreement and codperation among the members, and provides 
sanctions for the enforcement of its terms so far as League members are 
concerned. 

In these circumstances, one of the consequences of the incorporation of the 
principles of the Peace Pact in the Covenant would be to impose on the sig- 
natories of the Pact, who are members of the League, an obligation to enforce 
the provisions of the Pact. Thus, the parties to the Pact, who are not mem- 
bers of the League, would be subject to a different and more limited set of 
obligations under it than those imposed upon its signatories, who are also 
members of the League. 

Another consequence of the incorporation of the Pact in the Covenant 
would be to impose upon League members, who are not parties to the Pact, 
the moral obligations embodied in the Pact, which they had declined to as- 
sume when they refused to become parties to it. 

Another consequence of such incorporation would be that the League, in 
order to determine the obligations of its members under the Pact, would be 
called upon to define wars of aggression renounced by it, and how the 
aggressor is to be determined. The League would also be called upon to 
interpret the meaning of the Pact with reference to the extent to which wars 
are permitted by it, in view of the reservations made by several of the parties 
in signing it, as to their right to wage war in certain specific cases. It is 
obvious, however, that the League could not impose its interpretation of the 
meaning of the Pact on the parties to it, who are not members of the League. 

Another complication has arisen on account of the desire of several mem- 
bers of the League to postpone the adoption of any of the proposed harmoniz- 
ing amendments to the Covenant until they can be adopted concurrently with 
a general agreement for the limitation of armaments. 

A new problem has also been introduced by the interpretation of the Peace 
Pact recently proposed by the Government of the United States, and en- 
dorsed by the Government of France, that, in case of war or a threat of war 
in violation of the Peace Pact, the signatories are under obligation to consult 
as to what measures should be taken to enforce peace. If this interpretation 
is assented to by the other signatories of the Pact, the question arises as to 
whether these consultations are to be held only among the parties to the Pact, 
or, supposing that the League has adopted in its Covenant the principles of 
the Pact, are these consultations to be held between the League and the 
parties to the Pact who are not League members? 

The delay of the League in reaching a solution of the problems above noted 
apparently is not due to any lack of desire on the part of the great majority of 
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its members to incorporate in the Covenant the principles of the Peace Pact, 
or to strengthen the value of the Pact by extending to it the sanctions afforded 
by the organized system of the Covenant for the enforcement of peaceable 
settlement of international disputes. The difficulties presented are inherent 
in the situation, and their solution awaits a better understanding of several 
other international problems. 

CHANDLER P. ANDERSON 


THE SAAVEDRA LAMAS ANTI-WAR DRAFT TREATY 


A distinguished successor in office to the great Drago has offered to the 
world a “Draft of an Anti-War Treaty” which was translated and published 
by the Argentine Embassy in Washington in September, 1932, but which was 
reported in the daily press two months later. The pamphlet issued by the 
Embassy contains the text of the draft and a “Statement of Reasons” and is 
signed by Carlos Saavedra Lamas, Minister of Foreign Relations and Wor- 
ship of the Argentine Republic. 

Just as the joint blockade of Venezuela was the inspiration for the promul- 
gation of the Drago Doctrine, so the immediate inspiration of the Saavedra 
Lamas plan was the Chaco dispute between Bolivia and Paraguay. The 
aims of the plan are to contribute to the solution of that controversy and 
“to vest with permanency the generous movement of joint purpose which has 
lined up all the peoples of the Americas behind a great solidary action.” 
Dr. Saavedra Lamas draws upon the experience of the last year and upon 
the long line of treaties for pacific settlement from the Hague Conventions 
of 1899 and 1907 to the Covenant, the “Gondra treaty” of 1923, the Locarno 
agreements, Briand-Kellogg Pact, the General Act of Geneva, and other 
similar agreements. 

It appears that the author of the draft originally had in mind a plan which 
was to be chiefly American in scope and perhaps largely South American in 
application. Thus a footnote explains that “This draft-treaty was originally 
denominated South American Anti-War Treaty to express the source of its 
inspiration.” “Pan-Americanism” says Dr. Saavedra Lamas, “must avail 
itself of recent experience. It undoubtedly represents a wide community in 
the moral union of the continent; but we must acknowledge that it also im- 
plies, in a way, a bilateral expression of the inescapable difference between 
the Latin and the Anglo-Saxon worlds in matters of temperament, geographic 
and economic location, and stability of political institutions. ... The Briand- 
Kellogg Pact, a splendid expression of American ideology, must be strength- 
ened by the spontaneous contribution of all the nations of South America. 
... The Argentine Government wishes thus to contribute to the uniform 
acceptance of the Kellogg-Briand Pact and, what is of greater importance, to 
its effective application through the conclusion among the South American 
Republics of a similar and coinciding agreement, intended to codperate in the 
attainment of the same lofty aims.” 
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The Argentine Government feels that the “isolated structures” in the ‘ma- 
jestic organization of peace” resting upon the Covenant, the Locarno treaties 
and the Pact of Paris, require a “supplementary structure for the restoration 
of the balance needed to bring about harmony of aims” which structure 
should emerge “from this part of the southern hemisphere.” In consider- 
ing this plan, one must bear in mind, not only the official position and experi- 
ence of its author, but also the evidences of his scholarly interest and study 
which are to be found in his La conception Argentine de l’Arbitrage et de 
Vintervention a ouverture de la Conférence de Washington, 1928, and La 
Crise de la codification et la doctrine Argentine du droit international (1931). 

The preamble of the draft treaty recites its object: ‘To the end of con- 
demning wars of aggression and territorial acquisitions secured by means of 
armed conquest and of making them impossible, of sanctioning their in- 
validity through the positive provisions of this treaty, and in order to replace 
them with pacific solutions based upon lofty concepts of justice and equity.” 
For this purpose “the organization of a permanent system of conciliation of 
international disputes” is held to be “one of the most effective means.” 

Article I reads as follows: 

The high contracting parties solemnly declare that they condemn 
wars of aggression in their mutual relations, and that the settlement of 


disputes and controversies shall be effected only through the pacific 
means established by international law. 


This article closely parallels the language of the Pact of Paris. The 


phrase “war as an instrument of national policy” is perhaps broader than 
“wars of aggression,” but both are susceptible of abuse in interpretation and 
application. Dr. Saavedra Lamas says he did not reproduce the phrase 
from the Paris Pact “because it is felt in our time no state can be suspected 
of making war a national aspiration.” Is it any easier to assume that any 
state intends to wage a war of aggression? The more vital and less em- 
phasized provision of the Kellogg Pact is that in Article 2: 


The high contracting parties agree that the settlement or solution of 
all disputes or conflicts of whatever nature or of whatever origin they 
may be, which may arise among them, shall never be sought except by 
pacific means. 


The equivalent phrase in the Saavedra Lamas plan is similar, but the 
explanation of this article is not wholly clear to the present writer. Dr. 
Saavedra Lamas calls attention to the difficulty of reconciling the Paris Pact 
and the Covenant and to the difficult question of sanctions for the Pact. 
The draft treaty seeks “to obviate those disadvantages by making its ac- 
ceptance easier in all cases. There is no attempt to repeal or to set-up a 
substitute for that grandiose conception; the idea is to draw from it a supple- 
mentary form which aspires to take into consideration the objections raised 
by facilitating the existence of a multiplicity of systems bent upon bringing 
about harmony, and the progressive application of which may allow at a 
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given moment, the making of a supreme effort to stem the outbreak of war.” 

Of greater importance is the insistence of Dr. Saavedra Lamas that this 
draft “establishes, in conventional form, the right of self-defense against 
foreign aggression.” He surveys the history of the conclusion of the Pact of 
Paris, noting the statements of several governments that the right of self- 
defense was reserved. It is probably true that a condemnation of wars of 
aggression is easily interpreted to reserve the right of self-defense, but one 
wonders why this reservation is not expressly made in the text if it is desired 
to establish it “in conventional form.” The adoption of the Argentine draft 
would not, for example, afford much assistance in settling the issue of self- 
defense as raised by the Japanese action in Manchuria. 

Article II reads: 


They declare that territorial questions must not be settled by resort to 
violence and that they shall recognize no territorial arrangement not 
obtained through pacific means, nor the validity of an occupation or 
acquisition of territory brought about by armed force. 


In explaining this article, Dr. Saavedra Lamas calls attention to the many 
antecedents in the history of the Americas for Mr. Stimson’s declaration of a 
“non-recognition” policy, notably the resolution adopted in 1890 at the 
First International Conference of American States. He calls attention also 
to the Assembly resolution of March 11, 1932, and to the joint declaration 
of American neutrals in August, 1932. This juridical principle has been 
“summed up in the popular consciousness” of the Argentine nation by the 
slogan “Victory gives no rights.” The general adoption of this article in 
the Saavedra Lamas draft-treaty would justify its author’s assertion that 
“This Anti-War Treaty will doubtlessly mark a new step in the juridical 
evolution of the world.” It would be the culmination of a long series of 
efforts, American in origin, to establish this principle in legal form. 

Article III is an attempt to contribute to the solution of the difficult ques- 
tion of sanctions. In case of a breach of the obligations of Articles I and II, 


The contracting states undertake to make every effort in their power 
for the maintenance of peace. To that end, and in their character of 
neutrals, they shall adopt a common and solidary attitude; they shall 
exercise the political, juridical or economic means authorized by inter- 
national law; they shall bring the influence of public opinion to bear; 
but in no case shall they resort to intervention either diplomatic or 
armed. 


Obligations under other collective treaties are reserved. 

The discountenancing of the use of armed forces as a sanction is in ac- 
cordance with !ong established Argentinian tradition. Dr. Saavedra Lamas 
relies chiefly on the honor of the signatories and on the influence of public 
opinion. One wishes that in his exposition of reasons he had thrown some 
light on existing international law as authorizing or not authorizing such 
economic measures as the boycott. It is also difficult to understand how the 
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suggested measures could be effectively taken without even diplomatic in- 
tervention, if that term is taken to include interposition through the diplo- 
matic channel. 

Article IV contains the specification of the obligation which the treaty 
would enforce. The language is: 

The high contracting parties, with respect to all controversies which 
have not been settled through diplomatic channels within a reasonable 
period, obligate themselves to submit to the conciliatory procedure cre- 
ated by this treaty, the disputes specifically mentioned, and any others 
that may arise in their reciprocal relations, without any further limita- 
tions than those recited in the following article. 


This seems unnecessarily complex. Would it not suffice to impose an 
obligation in regard to all disputes not otherwise settled or excluded by 
Article V? Such phrasing would more closely approximate Article I of the 
General Convention on Inter-American Conciliation of January 5, 1929, 
to which Dr. Saavedra Lamas refers. The limitation of diplomatic ex- 
changes to a “reasonable period” is a salutary adoption of recent precedents.! 

Dr. Saavedra Lamas follows the General Act of 1928 in specifying the 
reservations which may be made. These reservations are set out in Article 
V of the draft-treaty as follows: 

(a) Other treaties for pacific settlement are not superseded but are sup- 
plemented. 


(b) Disputes may be settled by direct negotiation or arbitration. 

(c) “Issues that international law leaves to the exclusive domestic juris- 
diction of each state under its constitutional system.” This is reminiscent 
of Article 15, paragraph 8, of the Covenant, and of the later precedents, but 
there is danger in suggesting that the state’s own constitutional system is 
the ultimate test. This constitutional difficulty is enhanced by 


(d) Questions affecting constitutional provisions of the parties to the 
controversy. In case of doubt, each party shall request its respective 
tribunal or Supreme Court, whenever vested with authority therefor, to 
render a reasoned opinion on the matter. 


It may be noted that no authority to render such an “advisory opinion” is 
vested in the Supreme Court of the United States. Dr. Saavedra Lamas 
attaches much importance to this reservation, which he calls the “ Argentine 
formula,” a concept which he elaborated in his previous work La Crise de la 
Codification et la Doctrine Argentine du Droit International. He asserts 
that in many countries “no treaty can validly affect constitutional provi- 
sions,” and mentions numerous bipartite treaties in which this formula has 
been incorporated. 

The final paragraph of this Article V is a useful contribution to the solu- 
tion of a point which has caused some difficulty in the past. It reads: 


1See Habicht, Post-War Treaties for the Pacific Settlement of International Disputes, 
Nos. 19, 25, 32, 81 and 82. 
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The contracting parties shall deem themselves bound to each other in 
connection with the limitations made by any of them, only to the extent 
of the exceptions recorded in this treaty. 


Article VI provides the method for establishing a Conciliation Commission 
if none already exists. The method is the old one by which each party selects 
one of its own nationals and then by agreement choose three neutrals. The 
difficulty of agreement on neutral members, especially in a crisis, and the 
length of time involved in the process, have demonstrated the undesirability 
of this system, but Dr. Saavedra Lamas does not follow the precedent of the 
General Convention of Inter-American Conciliation of 1929 and the Santiago 
Convention of 1923 in escaping this difficulty, though the parties are given 
an option to entrust the selection of the commissions to a third party. Article 
VII gives them a further option to entrust the dispute to the Supreme Court 
of one or more states or to a commission composed of justices from several 
such courts. Dr. Saavedra Lamas attaches great importance to this sugges- 
tion. He feels that it would diminish objections based on “restrictions upon 
sovereignty.” He seems to indicate that it is a peculiarity of American in- 
stitutions that the sovereign may be sued in his own courts, but European 
countries have gone far in this respect, farther than the United States for 
example. 

The other articles are largely procedural or formal. Attention may be 
directed to Article IX, which provides that the commission shall adopt its 
decisions by majority vote but may not pass upon the substance of the issue 
unless all members are present. This is a dangerous provision, since it en- 
ables one party to a dispute by withdrawing its member to prevent any deci- 
sion being reached. The experience of the commission under Article 6 of 
the Jay Treaty of 1794 gives striking evidence of this difficulty.” 

Any such governmental proposal as this draft-treaty deserves careful con- 
sideration. It will no doubt figure in the discussions of the Seventh Inter- 
national Conference of American States. The general motive of unifying 
the complex structure of the world’s peace machinery is admirable. Some 
of the suggested provisions of the draft are of undoubted value. Others 
seem to fail to take advantage of the progress which has been made in recent 
years. It is not possible within the scope of this comment to measure the 
draft-treaty against the agreements already in force in order to estimate the 
extent to which it would increase or diminish existing obligations. The 
writer believes that it would be unfortunate to diminish obligations already 
accepted even though the Saavedra Lamas treaty would not supersede others 
already in force, and even giving due heed to the very proper insistence of 
Dr. Saavedra Lamas in recognizing the practical difficulties of securing uni- 
versal acceptance of any such treaty. 

With all deference to the high authority from which this plan emanates, 
the suggestion is ventured that the draft might be improved by simplifica- 


*See Moore, International Adjudications, Modern Series, Vol. III (1931), p. 165 et seq. 
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tion and by incorporation and consolidation of some of the more advanced 


positions already reached on the road to international peace. 
Puiuie C. Jessup 


‘““WwaR”’ AND “‘PEACE”’ 


The correct use and the implications of terms and definitions should be 
peculiarly the province of the lawyer and the statesman. Yet so deficient is 
the symbolism of language that, notwithstanding care, conflicting or confus- 
ing ideas are often expressed by it. When the draftsmen, however, are un- 
aware of the possible connotations of their terms and definitions, or are re- 
strained from precision by instructions, the result is even more unhappy. 
This is the more regrettable in the field of international law and relations, 
for the consequences of a lack of clarity may embroil whole peoples in dis- 
putes and difficulties, in which each party seems convinced of the correctness 
of its view. International relations are replete with exemplifications of these 
irreconcilable differences. A recent illustration may be found in the reiter- 
ated renunciation of ‘“‘war”’ and ‘‘aggression”’ in connection with the several 
pacts for the maintenance of “‘peace.”” In the process of concentrating upon 
mechanistic definitions, the peace movement and peace itself seem to have 
gone astray. 

By the terms of the Covenant of the League of Nations the members 
‘‘agree in no case to resort to war” until three months after an award by 
arbitrators or decision of the Council (Art. 12), and that they “will not go to 
war with any party to the dispute which complies with the recommendations 
of the report” (Art. 15). Article 16, strangely, provides that ‘should any 
of the members of the League resort to war, in disregard of its obligation, it 
shall be deemed to have committed an act of war against all other members 
of the League.” By the abortive Geneva protocol of 1924, resort to “‘war” 
without submission of the dispute was made the test of an “‘aggressor.”’ 
Pacts of ‘‘non-aggression’”’ have become common. By the multilateral 
treaty for the renunciation of war, the so-called Briand-Kellogg Pact, the 
parties condemn ‘‘recourse to war” and agree to ‘‘renounce it” as ‘‘an in- 
strument of national policy in their relations with one another.” 

Learned writers! have assured us that the renunciation of war in these 
several stipulations refers not, as might be assumed, to armed reprisals or 
“acts of war,” but to a “‘state of war,’”’ a conclusion which makes the renun- 
ciation fairly sterile. If only a ‘‘state of war” is renounced, practically all 
that is surrendered is the privilege of declaring war, for whether acts of war 
will lead to a state of war depends, as a rule, upon the position assumed not 
by the active initiator of violence, but by the country attacked or invaded. 
If it does not resist or if it yields, the chances are good that the attacking 


1 McNair, “The Legal Meaning of War, and the Relation of War to Reprisals,”’ Grotius 
Society Proceedings (1925), p. 29; Wright, “When Does War Exist?” this JourNAL, Vol. 26 
(1932), p. 362. 
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nation will have accomplished its objective without creating a state of war. 
On this restricted definition of the renunciation, such acts as the invasion of 
the Ruhr, the bombardment of Corfu, and the Greco-Bulgarian incident of 
October, 1925, can be easily reconciled with the provisions of the Covenant, 
though I think they deprive it of practically all value. If acts of war, sought 
to be justified as reprisals, are legally privileged under the Covenant, whereas 
the resisting state which takes up the challenge and declares war is to be 
deemed the violator of the Covenant, the conclusion becomes as absurd as 
Professor de Visscher suggests.2 Nor is it ameliorated by the statement 
that, as the war was declared in self-defense, it has become privileged under 
the Briand-Kellogg Pact. 

The position is made even more awkward by the suggestion, presumably 
derived from Grotius, that there is no twilight zone between ‘‘ peace” and 
“war,’’ so that these violent acts by which one nation sought to impose its 
will upon another must be called “‘ peaceful,” or at least not to have disturbed 
“neace.”’ Reis Effendi expressed this idea astutely when, in speaking of the 
so-called Battle of Navarino, in which the Turkish and Egyptian fleets were 
annihilated by the French, British, and Russians with great loss of life but, 
in the opinion of some, without creating a state of war, he said: “‘It is quite 
as if, in smashing a man’s head, I assure him at the same time of my friend- 
ship.”’ Thus, to avoid the implication that the Covenant has been violated, 
it has been suggested that the Bolivians and Paraguayans, who seem to be 


engaged in exterminating each other, are not at war, but, presumably, in a 
state of peace. So Professor Wright suggests that the conflict between the 
Japanese and Chinese at Shanghai, in which the Chinese seem to have made 
a striking, if not altogether successful, resistance, involves not a state of war, 
and must, therefore, presumably, be reconcilable with a state of peace, and 


that, unless the parties consider it ‘‘war,’’ it can only become such if so 
recognized by third states. Is it not a strange doctrine that would make the 
existence of war depend upon recognition by anybody? Pending suits on 
fire insurance policies, in which the insurance company claims exemption 
from liability on the ground that the injuries in and around Shanghai arose 
out of ‘‘war”’ or ‘‘acts of war,’”’ may place this issue to the test. 

If all that the parties renounced in Articles 11-13, and 15-16, of the Cov- 
enant of the League is a ‘‘state” of war and not “acts” of war, they would 
appear to have renounced only the privilege of a declaration of war, and not 
those violent acts of reprisal which are frequently the forerunner of war by 
resistance of the state attacked, nor war de facto, hostilities on a grand scale 
but which often do not produce formal declarations of neutrality and the 
other supposed indicia of a formal state of war. Thus, they would have 
renounced not acts or facts, but form, not war in the material or de facto 
sense, but only war de jure in its most extreme connotations. Such an 
interpretation might make the Covenant somewhat less than useful. It is 


* De Visscher in Rev. de Droit int. et Lég. comp., 1924, 3d ser., V, 384. 
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submitted that Grotius ought not to be taken too literally, and that it must 
be conceded that de facto war, with or without a full state of war, is one of the 
commonest of phenomena, and that it cannot be reconciled with a state of 
peace. Because its legal consequences cannot be concisely catalogued is no 
reason for overlooking the fact. We hear much of the mechanization of 
industry; the temptation to transfer mechanization to law and international 
relations is fraught with greater difficulties. 

I have heretofore ventured to comment upon the sterility of the “‘renun- 
ciation of war’”’ in the so-called Briand-Kellogg Pact. What the parties re- 
nounced was ostensibly aggressive war, and not defensive war, although these 
terms are not to be found in the two articles of the treaty, but only in the 
exchange of notes which preceded it and constitute its official and avowed 
interpretation. It would be interesting to ascertain what arguments Lord 
Lytton heard before he reached the announced conclusion that Japan had 
violated the Briand-Kellogg Pact, which, as interpreted by the signatories 
themselves, permitted each party to be the exclusive judge of the question 
whether it acted in self-defence. The doctrine that the results achieved by 
the violation of the Pact are not to be recognized, seems, in the light of the 
fact that the Pact, as qualified by its signatories, is hardly susceptible of 
violation, somewhat curious. The attempt to close the ‘‘gap” in the 
Covenant by bringing it into line with the Briand-Kellogg Pact can hardly 
serve to make the gap any nayrower. 

However disappointing the interpretation given to the term “war” in 
these instruments, the attempt to define the ‘“‘aggressor’”’ has much less 
validity. Whether judged by the criterion of a transgressor of a demilitar- 
ized zone or by breach of a treaty or by an overt act or by the refusal to 
arbitrate, none of these definitions offers any solution confidently to be rec- 
onciled with truth, justice, or expediency. The countries that most heartily 
insist on punishing an “‘aggressor”’ are likely to be those most heavily armed 
and provocative in their policies, and their military manuals, like most such 
documents, will indicate that they conceive the best defense to be a prompt 
offensive. No state will find any difficulty in agreeing with the Honorable 
James Williams, naive apologist for the Confederacy, quoted in the excellent 
article of Devere Allen:* ‘‘As for a war of aggression, we will never wage it 
except in self-defense.” It must be evident that in modern international 
relations the line between aggression and defense is metaphysical and in- 
capable of identification, and that if the status of ‘‘aggressor’’ is retained in 
legal instruments, the determination as to who is the ‘‘aggressor’’ is likely 
to be political in character. Even the refusal to arbitrate is no infallible 
criterion of wrongdoing, for it is well known that certain issues affecting 
great material interests have never been arbitrated, and, under present 
political organization, are not likely to be. The first armed movement is even 
less valid as a test, for it overlooks the fact that provocative policy is more 


3 “The Slippery Aggressor,”” The World Tomorrow, June, 1930, p. 254. . 
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important in judging causation than an armed movement consequent upon 
intolerable conditions thereby created. 

Unless more attention is paid to these conditions and some effort made by 
negotiation to correct them and to bring appeasement into the relations 
between nations, mechanical devices designed to exert universal sanctions 
in the event of a “‘state of war” and to define an “‘aggressor”’ are more likely 
to retard peace than to promote it. Few proposals are more calculated to 
increase armaments than the suggestion, frequently heard, that neutrality 
is a thing of the past. One who is willing to interpret the extraordinary 
growth of armaments since 1919, as compared even with the pre-war position 
in 1913, can hardly conclude that the peace movement has made serious 
headway. The doctrine of force has reached its apotheosis. I venture to 
believe that the devotion to phrases, and to astute and loose definitions, has 
diverted the attention of those who should be the engineers of peace from the 
real motivating causes of international conflict. Thus, illusion has followed 
illusion until general confusion is the only identifiable result. Devotion to 
a policy of live and let live by developing good commercial and political 
relations would bring fresh air and hope into the peace movement, and might 
clear away the morass into which legalistic definitions, based on unreality, 
have led it. 

Epwin M. BorcHarp 


THE HAGUE CONVENTION OF 1930 AND THE NATIONALITY OF WOMEN 


Since the adjournment of the Conference on the Codification of Interna- 
tional Law held at The Hague in 1930, a persistent attack has been made on 
the Convention on certain questions relating to the Conflict of Nationality 
Laws, opened to signature on April 12, 1930, in so far as it affects the national- 
ity of women. The following articles of the convention deal with the subject: 


Article 8. Ifthe national law of the wife causes her to lose her nation- 
ality on marriage with a foreigner, this consequence shall be conditional 
on her acquiring the nationality of the husband. 

Article 9. If the national law of the wife causes her to lose her nation- 
ality upon a change in the nationality of her husband occurring during 
marriage, this consequence shall be conditional on her acquiring her 
husband’s new nationality. 

Article 10. Naturalization of the husband during marriage shall not 
involve a change in the nationality of the wife except with her consent. 

Article 11. The wife who, under the law of her country, lost her 
nationality on marriage shall not recover it after the dissolution of the 
marriage except on her own application and in accordance with the law 
of that country. If she does recover it, she shall lose the nationality 
which she acquired by reason of the marriage. 


In addition to the drafting of these articles, the Hague Conference adopted 
the following voeu: 


1 For the text of the convention, see this JourNAL, Vol. 24 (Supplement), p. 192. 
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The Conference recommends to states the study of the question whether 
it would not be possible 

1. to introduce into their law the principle of the equality of the sexes 
in matters of nationality, taking particularly into consideration the in- 


terests of the children, 

2. and especially to decide that in principle the nationality of the wife 
shall henceforth not be affected without her consent either by the mere 
fact of marriage or by any change in the nationality of her husband. 


On January 24, 1931, on the initiative of the representatives of Guatemala, 
Peru and Venezuela, the Council of the League of Nations decided to place on 
the agenda of the Twelfth Assembly “the question of the continued study of 
the nationality of women,” and requested the Secretary-General to submit to 
the Assembly a report on the question, after consultation with certain women’s 
international organizations.? Following a suggestion in the Council’s reso- 
lution, the Secretary-General requested these organizations to set up a 
committee to formulate their joint proposals; and the proposals of this com- 
mittee were placed before the Twelfth Assembly in 1931, as an annex to a 
report by the Secretary-General.* Declaring its opposition to the Hague 
Convention because “it differentiates between men and women as regards 
nationality,” this committee asked for a ‘world agreement” by which the 
parties should agree that “there shall be no distinction based on sex in their 
law and practice relating to nationality,” and it urged that the Assembly 
should bring about a reconsideration of the Hague Convention and prepare a 
new convention founded on the principle of equality between men and women. 
A communication by the International Union of Catholic Women’s Organiza- 
tions was also submitted to the Twelfth Assembly, urging unity of the family 
as the guiding principle.t The Twelfth Assembly postponed consideration of 
the matter, requesting that the various governments be invited to submit their 
observations on the subject.5 Such an invitation was later sent by the 
Secretary-General, on instructions from the Council, and the replies were 
placed before the Thirteenth Assembly in 1932.® 

Twenty-two governments submitted observations on the question in ad- 
vance of the meeting of the Thirteenth Assembly.? Most of the governments 
expressed the view that the provisions of the Hague Convention represent the 
“greatest measure of agreement that is likely to be reached for the present in 
regard to the nationality of women.” The Swiss Government stated that 
Articles 8 and 9 of the convention “represent the maximum possible conces- 
sions.” Some governments urged the immediate ratification of the conven- 
tion; the German Government supported this course in the interest of women 


? League of Nations Official Journal, 1931, p. 232. 

* League of Nations Document, A. 19. 1931. V. 

*Id., A. 41. 1931. V. 

* League of Nations Official Journal, 1931, Special Supplement No. 93, p. 144. 

* League of Nations Document, A. 15. 1932. V; A. 15 (a). 1932. V; A. 15 (b). 1932. V. 

* The report of the First Committee to the Thirteenth Assembly states that observa- 
tions were made by 33 governments. League of Nations Document, A. 61. 1932. V. 
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themselves, and the Danish Government regarded the provisions of the con- 
vention as effecting “a very considerable improvement in the status of 
women.” The Belgian Government observed that the convention “achieved 
very appreciable results which are likely considerably to improve interna- 
tional relations”; and that it might be improved “in the future as national 
laws evolve.” Most of the governments opposed any fresh examination of 
the matter, though some expressed a willingness to enter into a discussion if 
such a course was supported by a majority of states. The Government of the 
United States of America was of this latter group, though it felt “constrained 
to reach the conclusion that the holding of a further conference on nationality 
at this time would be undesirable.” The Norwegian Government, which had 
acceded to the convention, supported a reopening of the subject with some 
apparent enthusiasm. 

The Thirteenth Assembly also had before it additional observations by 
representatives of women’s international organizations.’ Representatives of 
the Women’s International League for Peace and Freedom, the Inter-Amer- 
ican Commission of Women, the Equal Rights International and the All-Asian 
Conference of Women recommended the deletion of Articles 8, 9, 10 and 11 of 
the Hague Convention, and the conclusion of a new convention “founded on 
the principle of equality between men and women,” by which the parties 
should agree that “there shall be no distinction based on sex in their law and 
practice relating to nationality.” Representatives of the International 
Council of Women, the International Alliance of Women for Suffrage and 
Equal Citizenship, the International Federation of University Women, and 
the World Union of Women for International Concord expressed the opinion 
that “the benefit of the work done at The Hague” should not be lost, but that 
“it is necessary to proceed to a new examination of the nationality of women.” 
Two petitions were also submitted to the Thirteenth Assembly, by Catholic 
women and by Catholic men, asking “that a woman, whether married or un- 
married, should have the same right as a man to retain or change her national- 
ity.” ® 

The First Committee of the Thirteenth Assembly devoted several meetings 
to considering the matter, in the course of which the discussion grew at times 
acrimonious. Various proposals were put forward '° and a subcommittee was 
created to deal with them. The result was clearly foreshadowed by the ob- 
servations which governments had submitted. The First Committee reported 
the following draft resolution: 1 

The Assembly, .. . 
Being satisfied, therefore, that the coming into force of Articles 8 to 11 


* League of Nations Document, A. 23. 1932. V. 

*Id., A. 33. 1932. V. 

* The most significant of these proposals was that by M. Rolin (Belgium), calling for a 
protocol amending the convention by substituting the word “person” for the word 
“woman” in Articles 8-11. 

"Verbatim Record of the Thirteenth Assembly, Tenth Meeting, 1932, p. 8. 
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would in no way prejudice further concerted international action, when 
such action becomes practicable; 

Recognizing that their coming into force would not, in the meantime, 
place any restriction upon the freedom of action of any state that may 
desire to give further effect in its nationality laws to the principle of 
equality of the sexes; 

Considering, finally, the question of the nationality of women to be in 
process of evolution and connected with the change of women’s position 
in social, economic and political life: 

Expresses the hope that the states which have already signed the Hague 
Nationality Convention will introduce such legislation as may be neces- 
yw to give effect thereto, and will deposit their ratifications at an early 

ate; 

Draws the attention of the states that have not yet passed the necessary 
legislative measures to give effect to the convention to the possibility of 
enacting their internal legislative measures in a form more appropriate to 
meet the wishes of the women’s organizations; 

Instructs the Secretary-General from time to time to ask the govern- 
ments to give him information as to the effect which they have found it 
— to give to the Recommendation No. VI of the Codification Con- 

erence; 

Requests the Council, on the basis of the information so obtained, to 
follow the development of public opinion on this important question, in 
order to determine when such development has reached a point at which 
further concerted international action would be justified. 

In submitting this draft, M. Cassin (France), the rapporteur of the First 
Committee, read to the Assembly the following communication from “the large 
women’s organizations which took the chief part in the preparation of our 
discussions”: 

The resolution does not contain all the desiderata of the large interna- 
tional women’s associations or of women in general, who would have 
preferred that the ratification of the Convention should not be recom- 
mended, their object being to obtain complete legal equality between men 
and women in regard to nationality. The present circumstances not 
having permitted of a more favorable solution, the large international 
women’s associations have decided to pursue their activities within the 
several states and in collaboration with the League of Nations, until they 
have obtained full satisfaction. 

M. Cassin stated that “both the resolution and the discussion in the First 
Committee have made it clear that the Hague Convention in no way preju- 
dices further progress in the direction women wish.” He concluded that while 
“the existing convention represents for the time being the maximum of agree- 
ment”’ possible, “this is a very deplorable state of things” and the draft reso- 
lution “leaves the way open for a revision at any time.” 

The draft resolution was adopted by the Thirteenth Assembly on October 
12, 1932.15 The delegations of thirty states voted in favor of it, but the 
delegations of nine states abstained from voting. 

# Verbatim Record of the Thirteenth Assembly, Tenth Meeting, 1932, p. 6. 
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On September 14, 1932, the Convention of April 12, 1930, had been signed 
on behalf of 34 states or members of the League of Nations.1* It is to be 
noted, however, that some signatories made reservations as to the articles 
relating to naticnality of women; Article 10, for instance, was reserved by five 
states, apparently because it goes too far toward independent nationality for 
husband and wife. None of the signatories had ratified the convention on 
September 14, 1932, though it had been adhered to by Monaco and Norway. 
The convention can come into force only ninety days after the ratifications or 
accessions of ten states or members of the League of Nations have been 
deposited at Geneva. 

The writer cannot avoid the conclusion that much of the opposition to the 
convention has been based upon a misinterpretation of the effect of Articles 
8-11.15 It is true that these articles are not based upon the principle of equal 
and parallel application of nationality laws to men and women. That prin- 
ciple is supported by various organizations whose activities may or may not 
be proportionate to the opinion which they represent. Its acceptance would 
constitute a reform which may be desirable in the national laws of various 
states. Yet the principle cannot serve as a guide for international legislation 
the very object of which is to resolve conflicts resulting from differences in 
national laws. If all national laws were based on a single principle, such 
legislation would be unnecessary. In this field, it seems impossible to achieve 
by international action a reform in national legislations for which many 
peoples are not prepared. The provisions of the 1930 convention would pro- 
duce some ameliorations in a world which is not all of one mind on this subject, 
and it is difficult for the writer to see how these ameliorations would defeat the 
efforts of those who press for the reform before national parliaments. 

Article 8 of the convention would effectively prevent statelessness in some 
cases. It operates only “if the national law of the wife causes her to lose her 
nationality on marriage with a foreigner,” but it does not in any way encourage 
the retention of such a national law by a state. Article 9, also, is directed 
against statelessness, and similar considerations apply to it. Article 10 
would adopt in certain cases the principle of independent nationality for 
husband and wife, and its requirement of the wife’s consent before her nation- 
ality can be changed in consequence of her husband’s naturalization is clearly 
in line with the trend of the more advanced national legislation. Article 11 is 
directed against dual nationality ; it states a rule which would greatly clarify 
many situations and by which a state whose nationality is regained by a 
widow could easily show consideration to a state whose nationality had been 
possessed during the marriage. The opposition to these articles tends to 
ignore the problems with which they deal. It can hardly be denied that these 
four articles would produce some improvement in the administration of na- 


* League of Nations Document, A. 6 (a). 1932. V. Annex. 
See, especially, James Brown Scott, “Unprogressive Codification of Nationality at 
The Hague,” 18 Women Lawyers’ Journal (1930), Nos. 2, 3 and 4, p. 4 ff. 
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tionality laws, and they seem to leave wholly at one side the fundamental 
differences concerning which the battle rages. 

The position of the Government of the United States in this matter is dif- 
ficult to understand. In its observations addressed to the Secretary-General 
of the League of Nations, it stated two reasons for the opposition to the con- 
vention by its delegation at the conference in 1930. The first reason, based 
upon a policy as to expatriation through naturalization, has nothing to do 
with the nationality of women, and it deals with a point which could easily 
be met by areservation. The second reason is that “the provisions concerning 
the nationality of married women were not deemed altogether satisfactory.” 
The Government of the United States fails to point out how they are unsatis- 
factory, though it “considers that it would be very desirable to have 
uniformity in the laws of the various states with respect to nationality of 
married women.” Since the United States does not propose to change its own 
laws, this can mean no more than an insistence that other states of the world 
should abandon their laws based upon a principle which was accepted by the 
United States for the greater part of a century, and adopt a reform to which 
the United States itself has come only within the past decade. In the present 
state of opinion in various countries, this is idle insistence, and it suggests that 
the Government of the United States is more intent upon mollifying a section 
of its own public opinion than upon grappling with the very real problems 
which exist today and which the convention is designed to solve. Apparently, 
the attitude of the United States is one of complete helplessness in the face of 
these problems. 

Man ey O. Hupson 


INTERNATIONAL LAW AND THE INTERNATIONAL ECONOMIC CONFERENCE 


That the fourteen years that have passed since the signing of the Armistice 
have witnessed a remarkable growth in the conception of a better-ordered 
world of nations and a correspondingly significant development of interna- 
tional institutions as agencies for the attainment of the new ideal would be 
generally conceded. Whatever the faults of the new machinery of inter- 
national relations as a practical system, there is the undoubted fact that it 
represents the attempt to do something that has never before been attempted. 
If the machinery that has been set up should fail, it would seem that, as a 
matter of simple logic, if there be logic in such things, the effort to regulate 
conflicts of national interest will have to be renewed by other methods not 
differing in principle from those which in the first trial failed to accomplish 
their purpose. 

Naturally enough, the new order of international relations since the close 
of the World War has been concerned primarily with the regulation of politi- 
cal as distinct from economic interests. However important a part the 
economic interests of the nations may have played as remote and indirect 
causes of war, the immediate outbreak of the war was attended by the 
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breakdown of the existing agencies for the peaceful settlement of interna- 
tional disputes and by the failure of the existing sanctions of public opinion 
to restrain the action of governments. In consequence, when the war ended 
the attention of statesmen was directed first of all to remedying the defects 
of the international system that had been most glaringly exposed. The 
remote causes of the war could await their time for consideration. 

Thus it was that the Covenant of the League of Nations concentrated its 
efforts upon the creation of a new sense of the collective responsibility of all 
nations for the maintenance of peace, upon guarantees for national security, 
and upon procedure for the peaceful settlement of controversies. The work- 
ing agencies or institutions that were set up by the Covenant had those objects 
primarily in view. Some provision was made for the promotion of social 
and humanitarian objects common to all the members of the League, and 
in addition a pledge was given that freedom of communications and of transit 
and equitable treatment for the commerce of all members of the League 
should be secured and maintained. But beyond these statements of good 
intention, the signatories of the Covenant found it inexpedient to go, and 
they left it to the future to inquire into and remove the economic rivalries 
that had been the indirect cause of the war. 

The intervening years since 1920 have, indeed, witnessed the conclusion 
of a number of important conventions designed to remove some of the ob- 
stacles to the freedom of communications and of transit and to secure the 
equitable treatment of commerce contemplated in the Covenant. The 
Barcelona conventions of 1921 providing for freedom of transit, the Geneva 
conventions of 1923 setting up an international régime of railways and of 
maritime ports, the Berne convention of 1927 on the transport of goods by 
rail, the motor traffic and road traffic conventions of 1926, the convention on 
the regulation of aérial navigation of 1919, and lastly the important Conven- 
tion on the Abolition of Import and Export Prohibitions and Restrictions, 
limited as was its application, have to a reasonable degree met the obligations 
of the Covenant. But little or no progress is to be recorded in the direction 
of the regulation of those sharply competitive economic interests whose pro- 
vocative character as “breeders of war” has been generally conceded. In 
spite of the reports of the Economic and Financial Committees of the League 
of Nations, in spite of the resolutions of the World Economie Conference of 
1927, and in spite of the declarations and appeals of the Tenth Assembly of 
the League of Nations, governments have failed to respond to the call for 
concerted action. The competition of the great industrial nations for supplies 
of the raw materials essential to their industrial life goes on unabated by 
any form of international regulation beyond that of the “open door”’ in re- 
spect to the development of China and of Africa. The competition for mar- 
kets for the products of industry, now become all the more acute in 
consequence of labor-saving machinery and large-scale production, is subject 
to no general rule other than that of the “open door” and the “ most-favored- 
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nation” clause in commercial treaties. Perhaps in view of the numerous 
“most-favored-nation” clauses it may be correct to say that at the present 
day there is an inchoative rule of international law against discriminations, 
but within the general rule, if it exist, there is sufficient room for differential 
treatment based upon special considerations to give rise to numerous con- 
troversies. 

It is in the field of export and import duties that economic nationalism 
manifests itself in its most dangerous phases, yet it is here that international 
law has failed altogether to make any advance. The traditional rule of 
laissez faire leaves to each nation the determination of its policies of monop- 
oly of the domestic sources of supply and monopoly of the home market, if it 
believes it in the interest of its economic welfare to resort to such extreme 
measures. So far has the protection of the home market been pushed by 
individual states that the conclusion of a multilateral most-favored-nation 
treaty contemplating tariff reductions would seem to be precluded by the fact 
that certain nations, not willing to become parties to it, would nevertheless 
share unfairly in its advantages by claiming rights under it based upon 
bilateral treaties to which certain signatories of the multilateral treaty might 
happen to be parties. 

At the present moment the instability of national currency systems and 
the resulting partial paralysis of foreign trade emphasize once more a 
field of economic relations that might well be brought under international 
regulation for the common good of all parties. Not only is trade impeded 
by the uncertainty of the basis upon which payment for goods is to be made 
and by the existence of different standards of national and international 
value, but grave injustice may be done as between debtors and creditors by 
the attempt to secure the payment of private and public debts in terms of 
currency having a higher value in goods at the time the debt is to be paid than 
at the time the debt was created. 

The analogy is sometimes drawn between the present international situa- 
tion in respect to certain economic problems and that existing in the United 
States before the adoption of the Constitution of 1789. While it is true that 
the transfer by the individual States to Congress of the power to regulate 
interstate commerce and the power to coin money undoubtedly did much to 
remove friction between the states and to promote the free flow of trade, there 
need be no question in international relations of setting up so rigid a rule 
as that of the American Constitution. No nation today would look favor- 
ably upon the suggestion of surrendering definitely its control over such vital 
interests as those of import and export duties or the regulation of currency. 
But international legislation in the form of general conventions has no such 
final and absolute character as that of constitutional provisions. It can be 
made flexible and can set up a general rule of limited duration conditioned 
upon denunciation by individual states in due form. 

The technical difficulties of the international regulation of economic rival- 


| | 


EDITORIAL COMMENT 125 


ries in the fields above referred to are obvious. For the elusive human 
factors present in the task of regulating the production and distribution of 
goods across national lines would of themselves be a baffling problem even if 
the general principle of regulation were admitted. Nevertheless it would 
seem as if the task must be faced if international law is ever to meet the issues 
upon which the peace of the nations is more and more coming to depend. The 
economic planning which has come to be so important a factor in national life 
in these days must be extended, in a lesser degree at least, to the nations as a 
body if it is to be effective within the individual nation. The stabilization 
of production, the increase of consumption to balance increased production, 
the distribution of raw materials, the exchange of agricultural and industrial 
products, the regulation of currencies so as to permit the freer flow of goods, 
call for action by the nations collectively if their individual national interests 
are to be properly cared for. If it be too optimistic to hope for positive 
measures of regulation in the immediate future, at least the goal of present 
endeavor might be the abandonment of aggressive nationalism and a policy of 
“economic disarmament” as a complement to the political disarmament that 
is now being sought. International law is in danger of losing its gains within 
the field of political relations, or at least must be seriously obstructed in mak- 
ing further progress in those fields, unless it comes to realize that its proper 
object is the entire range of subjects which are a cause of rivalry and discord 
between nations and a standing threat of armed conflict. 
C. G. Fenwick 


IS THE ESTABLISHMENT OF PEACE AND DISARMAMENT DEPENDENT UPON THE 
PERFECTION OF INTERNATIONAL LAW AND ORGANIZATION ? 


Professor Hans Kelsen, of the University of Cologne, published in a recent 
number of Der Deutsche Volkswirt a discussion of the relations between 
peace and disarmament, on the one hand, and the perfection of international 
law and organization, on the other, which deserves wide attention both be- 
cause of the importance of the issue and also because of the incisive treatment 
given to that question by the famous political theorist.1_ The central problem 
of international law and order is here involved, and it is here focussed or 
formulated as seldom happens in this world or period of unsystematic and 
purely empirical thought on things international. The article also, in the 
judgment of the writer, deserves a vigorous reply because of its fallacy from 
a purely scientific, historical, and theoretical viewpoint, and because of its 
unjustifiably defeatist tendency, from the point of view of practical reform. 

Professor Kelsen’s argument may, perhaps, be summarized as follows: 
international organization and codperation is a system of law, law is in essence 


1 This article was translated by Mr. J. C. de Wilde, of the staff of the Foreign Policy 
Association, and was circulated under the direction of Dr. Raymond L. Buell, Research 
Director of that organization, not as representing the views of the association, but as an 
unusually thoughtful treatment of the subject. 
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a system of compulsion, that compulsion at present consists of unilateral 
national coercion, and relinquishment of this national coercive action, and 
national disarmament, can be obtained only by the substitution of community 
international sanctions; on the other hand, this goal can safely and hopefully 
be sought only after perfection of a system of international law, preferably 
in code form, and arrangements for obligatory submission of all international 
disputes to strictly judicial settlement. In the absence of such steps “all 
other efforts toward reform are without prospects,” and “discussion of further 
steps is really aimless.” The Briand-Kellogg Pact is misleading and rela- 
tively valueless because it does not follow this path and because it attempts 
to advance toward peace far beyond the point to which it advances on the 
other line or level (provisions for adjudication and sanctions). 

The theoretical structure built up by Professor Kelsen consists, of course, 
of the orthodox and somewhat familiar diagnosis of the problem of interna- 
tional relations and prescription for world order of the political scientist. 
The present writer has set forth that system of thought in various places, 
believes it to be sound within a certain limit, and might seem to be the last 
person appropriately to call in question the argument of the distinguished 
Austrian jurist. The scientific importance of the limit to the validity of that 
argument, however, and the disastrous practical effects which such a doctrine 
would have upon the movement for international peace and codperation in 
our day, seem to justify this reply. 

That international organization and codperation, and even, in Professor 
Kelsen’s language, international relations in general, must be viewed strictly 
as a system of law, is a view which has at times been expressed by Borchard, 
Gidel, Wehberg, and others. Yet it seems quite simple to demonstrate the 
fallacious narrowness of such a view. Law consists, and consists merely, of 
principles accepted as fixed or binding, for the time at least, by those to whom 
they apply. Much international codperation is voluntary and spontaneous 
to a degree which escapes the limits of such a concept; the volume of such 
activities probably surpasses that of legally required codperation. Not that 
such codperation is valueless; indeed the chief error of the view here com- 
batted is its unsound implication to this effect. Nor that it is undependable; 
even if it seems to the legalist undependable in specific detail because not 
required by law, it should be remembered that such action is exacted of the 
nations in fact by the conditions of international life and that this must con- 
stitute the ultimate sanction of even legalized international codperation. 

Similarly, that law is a system of compulsion is a view which has been 
familiar since before John Austin’s day. Yet it may not be superfluous to 
demur once more to such confused thinking. Law, as defined in the preced- 
ing paragraph, may or may not be provided with machinery for its enforce- 
ment, just as that machinery and procedure may consist of community forces 
or individual self-help. The machinery and action of enforcement con- 
stitutes a part of the governmental system of the community and may operate 
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without law, just as the legal system of the community may exist without a 
governmental agency to support it. 

This is not necessarily to deny that international organization and codpera- 
tion would be more dependable if given legal expression or that international 
law is more dependable in so far as it is provided with adequate enforcement 
machinery. For nations to admit the value of institutionalized codperation, 
and pledge themselves to it, certainly tends to stabilize and render increas- 
ingly reliable that codperation; for nations to translate the compelling forces 
and interests which demand respect for international law into arrangements 
for enforcement action in the face of neglect of or resistance to the law by 
anti-social nations tends to strengthen the law. To try to limit possession 
of, and recourse to, arms before providing enforcement to compel respect for 
such limitations does, as Professor Kelsen insists, offer a premium to the na- 
tion willing to defy such limitations. But this does not mean that voluntary 
codperation and unenforced law are wholly valueless or unimportant either 
in volume or in quality. 

With this very necessary refinement, Professor Kelsen’s next point may be 
accepted without difficulty, albeit the correction alters the scope of his impli- 
cations considerably. Nations will not surrender such facilities and rights 
for individual enforcement as they now possess and find useful until or unless 
common international sanctions are substituted therefor; American and Eng- 
lish pacifists and disarmament enthusiasts should be invited to reflect upon 
this elementary proposition, until at some long last they come to understand 
a little of what it means. On the other hand, the nations, or many of them, 
do not in fact possess such facilities on a large scale, contrary to the common 
impression, they do not make use of them very freely or frequently, as every- 
one must admit on reflection, and they do not in fact believe them to be very 
useful; as a result they do actually rely very extensively on voluntary respect 
for rights and upon codperation even where such mutual help is not required 
by law. Most of the nations, if not all of them, are certainly in the last posi- 
tion, and only two or three will be found to possess heavy armaments plus the 
belief in their constant importance in supporting national rights and interests, 
even if those two or three—France, Germany (?), Italy (?), Japan—do at the 
present time suffice to block the progress of peace and disarmament. 

Then comes the most critical step in Professor Kelsen’s argument. It must 
be impossible and dangerous, he argues, to provide international sanctions 
until a complete system of law and adjudication is provided upon the basis of 
which such sanctions may operate. Otherwise their operation would be in- 
volved with the vice of conflicting national policies, which, if it did not inhibit 
the nations from setting up such a system, would render its just operation very 
dubious. The nations will not establish an international police as long as, in 
absence of a complete system of international law and adjudication, it may 
become the tool of rival national policies, and, if they were willing to take 
such a step, they should not. 
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The answer is that the nations do (as Professor Kelsen himself shows) 
admit sanctions in the absence of a perfect system of law and adjudication; 
that if any sanctions are to operate in such conditions, surely common inter- 
national sanctions would reduce by so much the biassed nationalistic element 
in the situation, and that such a professedly logical and impossibly perfection- 
ist program as Professor Kelsen advances is out of accord with all human 
experience and is not, in fact, logical at all, any more than his seemingly 
logical analyses of international organization and law turn out, upon closer 
examination, to be logical or true to the nature of those institutions. What 
the nations (America, Britain, Russia) which resist the establishment of 
international police repudiate is not sanctions in the absence of perfected law 
and adjudication; still less is it failure to perceive the technical connections 
between these things! What they resist is having themselves to share in 
protecting others’ rights and interests and the nature or substance of some of 
those rights and interests themselves; it is not clear that extending and con- 
firming this system of rights to be protected would alleviate their misgivings! 
If self-decision (as to the extent of one’s own rights) is as bad as, and the 
basis of, self-help, as Professor Kelsen rightly contends, the institution of 
common enforcement would at least reduce independent national action by 
that much and would inevitably tend to cut down the area of free self- 
decision. Historically this is just what happened in individual states: na- 
tional police or public maintenance of order antedated by a long period com- 
plete definition of individual rights and complete requirements for judicial 
settlement (a stage not yet reached today in point of fact). In our most 
civilized communities today, where the arts of law and government are most 
advanced, social peace and codperation depend more upon spontaneous in- 
dividual behavior than upon organized coercion. The logic of Professor 
Kelsen’s analysis sacrifices to qualities of simplicity, symmetry, and clarity 
such traits as comprehensiveness of view and adequate consideration for fact. 

Finally, the cavalier rejection of all discussion and all effort toward amelio- 
ration of the situation until we can succeed in perfecting international law 
and government is, or would be, disastrous, and is really a childish demand to 
make. Professor Kelsen is more French than the French. Life and progress 
do not move in such an illogical way, but in ways which take account of all 
factors and all considerations. The point is that people and nations at large 
come to the conclusion, more or less subconsciously, that codperation and 
non-violence are more beneficial ways of living than competition a outrance 
and the use of violence (even in support of just rights) long before they are 
willing to bind themselves by law to such forebearance and coéperation and 
long before they are willing to establish common sanctions to compel such 
codperation and afford protection for rights defined by law. This is the ex- 
tremely important limit to the validity of Professor Kelsen’s central thesis, 
with the soundness of which the writer agrees entirely within that limit. 

With many other details of Professor Kelsen’s article one must disagree in 
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accordance with the arguments already advanced. Thus, the Briand- 
Kellogg Pact must be judged not solely by its precision and its rigidity—its 
possession or lack of sanctions—but by the way in which it voices the de- 
veloping preference for peace among the nations. It may have great psy- 
chological value in this direction. Because they do not see fit to provide 
punishment or suppression for violators of the public law and order does not 
necessarily prevent the nations from agreeing not to violate that law and 
order! Professor Kelsen wishes that the Pact had refrained from a universal 
prohibition of war and had limited itself to restricting recourse to war to 
retaliation for violations of law established by a tribunal (or failure to sub- 
mit) ; in spite of its loose drafting, it seems perfectly clear that this is just 
what the Pact does prescribe—though with no clear sanctions and in spite of 
our still imperfect international law. 

At the same time one must agree with Professor Kelsen’s strictures upon 
the tendency manifest at times at Geneva to rely entirely upon moral in- 
fluence and sentiment. Truly more emphasis upon law and enforcement 
would, if it could be attained, strengthen the whole fabric of contemporary 
international organization. On the other hand, it is amusing that Professor 
Kelsen himself makes extensive use of the concept of the “just war” in his 
own argument, and that not in a totally technical sense, and it also seems 
regrettable that he stoops, at the beginning, to employ, even though rather 
lightly, certain specious arguments which call for no serious reply. 

The fallacy of the whole case built up by the distinguished jurist is revealed 
in his own closing paragraph. Economic necessity will have more weight, he 
concludes, than all the efforts of the Disarmament Conference (working, as it 
is, upon a false basis); also if the development of law and adjudication is 
pushed, disarmament will come of itself, national armaments having become 
superfluous. If satisfaction of Professor Kelsen’s conditions are indispen- 
sable, however, how can they be circumvented, even under pressure of eco- 
nomic considerations? And if national armaments may be abandoned 
because nations feel themselves safe, why may they not be abandoned because 
the nations feel that they cost too much or are too dangerous for all con- 
cerned? 

PITMAN B. Potter 


THE OBLIGATION OF EXTRADITION IN THE INSULL CASE 


When Samuel Insull fled to distant Greece, the final step in the conclusion 
of the extradition treaty with that state was in the process of completion and 
only lacked the formal exchange of the instruments of ratification. This 
took place on November 1, 1932, and the first application for extradition under 
its provisions was made in the case of the Chicago financier. The fugitive 
from justice maintained that the treaty could not be applied to him because 
this would give it a retroactive effect, but the Greek court did not sustain this 
objection, and ordered him committed for a period of two months, in order to 
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allow the presentation of the evidence justifying the request for his extra- 
dition. 

The law of the case is clear. There is here no question of retroactive effect, 
since no refugee from justice has a right to be immune from extradition. Ex- 
tradition is a matter between states, and every state is obligated to lend its 
neighbor assistance in the administration of justice through the instrumen- 
tality of extradition. Itis true that many states will not render this assistance 
in the absence of an express treaty provision, but, after all, this is a matter of 
national policy, and any state that has adopted this rule is obligated in the 
fulfillment of its duties of codperation to show reasonable zeal in entering into 
treaties adequate for the purpose. A failure to do so is a violation of the 
state’s duties which is likely to lead to retaliation, with the result that its own 
malefactors will find a haven in other countries. 

As soon, therefore, as an extradition treaty is perfected through the ex- 
change of ratifications, it applies to every fugitive from justice found within 
either state, however long he may have been in the territory, provided always 
that the offense of which he is guilty is covered by the treaty and has not been 
outlawed. Since it is states and not individuals who are parties to the treaty, 
there is, as has been said, no retroactive effect. It is merely a promise to give 
mutual assistance to the end that justice may be done in each territory. 

Furthermore, it is not appropriate to transfer into the international sphere 
the principle of our national law known as ez post facto, which was evolved to 
put a check upon an oppressive central government. In the course of this 
secular contest for the freedom of the individual, the great principle of ex post 
facto, which would deny retroactive effect to penal enactments, has become 
established in our legal system. But in international society where we have 
no government placed above the politically independent states, the rule of 
ex post facto lacks its rational basis. In international relations, the protec- 
tion of the individual is secured through the application of the rule of interna- 
tional law which prohibits any state from treating individuals in so arbitrary 

a manner as to deprive them of that minimum of right which is recognized as 
the international law standard of justice. There can, however, be neither a 
technical nor substantial denial of justice when a refugee is extradited in order 
to let him stand a fair trial. On the contrary, the application of this pro- 


cedure is entirely in accord with abstract justice and every legal requirement. 
Evurry C. STOWELL 


THE CLIPPERTON ISLAND CASE 

The decision rendered January 28, 1931, by His Majesty Victor Emmanuel 
III, in the Clipperton Island case between France and Mexico, is a fresh 
reminder that the development of important principles of law or policy is 
frequently advanced in the settlement of relatively unimportant contro- 
versies. The island was awarded to France by a rather significant applica- 


1 The text is printed in this JourNnat, Vol. 26 (1932), p. 390. 
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tion in novel circumstances of the principle of discovery and occupation. 
And now come press despatches from Mexico City reporting that action on 
the bill introduced in the Mexican Senate to provide for compliance with the 
award has been postponed indefinitely in consequence of a desire to avoid em- 
barrassing an incoming administration in the United States which might 
regard French acquisition of the island as a violation of the Monroe Doctrine.” 
The present comment is concerned only with the legal aspects of the award. 
Clipperton Island is a low coral lagoon reef, less than three miles in 
diameter, situated in the Pacific Ocean at 10° 17’ N., 109° 13’ W., some 670 
miles southwest of Mexico.* It is uninhabited and for all practical purposes 
uninhabitable. Whether it was known to the early Spanish navigators is 
uncertain. It was discovered by an Englishman, Captain Clipperton, in 
1705, but was not claimed by the British Government. A few years later it 
was rediscovered by French navigators, but France made no formal claim at 
the time. It appears to have been regarded in Mexico as a part of the domain 
of that republic, by right of succession to Spain, though there is no record of 
an active Mexican claim until comparatively recent times. Meanwhile, 
early in 1858, the French Government granted a concession to exploit the 
island’s guano, which was never used. On November 17, 1858, French 
sovereignty was formally proclaimed from the deck of a French commercial 
vessel cruising off the island by a naval officer commissioned for that purpose. 
Careful geographical notes were made and one attempt at a landing was 
successful; but the vessel left without placing any mark of French sovereignty 
on the island itself. The accomplishment of this mission was reported to the 
French Consulate at Honolulu, the Government of Hawaii was notified, and 
the proclamation of sovereignty was published in an Hawaiian journal. In 
1897, a French vessel found three persons on the island collecting guano for 
the account of the Oceanic Phosphate Co. of San Francisco. The French 
Government requested explanations of the United States, and the United 
States replied that it had granted no concession and claimed no sovereignty 
over Clipperton Island. While this correspondence was pending, Mexico 
sent out a gunboat which effected a landing on the island and hoisted the 
Mexican flag. The diplomatic correspondence which ensued between France 
and Mexico culminated on March 2, 1909, in an agreement to refer the con- 


*The Washington Evening Star, Nov. 15, 1932; Cumulative Digest of International 
Law and Relations, Vol. 2, Bulletin 42 and 43 (Nov. 18, 1932). 

On Mexico’s official attitude toward the Monroe Doctrine, see editorial comment in 
this Journax, Vol. 26 (1932), pp. 114, 117. 

* Brigham, Index to the Islands of the Pacific Ocean, p. 52 (Honolulu, 1900). In his 
Narrative of a Voyage Round the World, Vol. 1, p. 256, Captain Sir Edward Belcher 
describes the island as follows: “a very dangerous low lagoon island, destitute of trees, 
with a high rock on its southern edge, which may be mistaken for a sail. This rock can be 
seen fifteen miles.” (London, 1843.) 

“The above is a summary of the facts as set forth in the text of the award, this JourNat, 
Oc. cit. 
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troversy to the arbitration of His Majesty Victor Emmanuel III.5 The 
recent award is the outcome of that agreement. 

The award rejects the Mexican claim to priority of discovery and occupa- 
tion on the ground that prior Spanish discovery was not proved, and further 
that, in any case, there was no proof of an effective occupation by Mexico 
before 1858. It follows that Clipperton Island was terra nullius in 1858. 
The award then proceeds to consider whether France accomplished an effective 
occupation “satisfying the conditions required by international law for the 
validity of this kind of territorial acquisition.” If the French occupation was 
insufficient, it was still arguable that Mexico had taken possession in 1897. 
The arbitrator was satisfied that the French occupation of 1858 satisfied the 
requirements of international law. The point is covered in the following 
passage from the award: 

It is beyond doubt that by immemorial usage having the force of law, 
besides the animus occupandi, the actual, and not the nominal, taking of 
possession is a necessary condition of occupation. This taking of posses- 
sion consists in the act, or series of acts, by which the occupying state re- 
duces to its possession the territory in question and takes steps to exercise 
exclusive authority there. Strictly speaking, and in ordinary cases, that 
only takes place when the state establishes in the territory itself an 
organization capable of making its laws respected. But this step is, 
properly speaking, but a means of procedure to the taking of possession, 
and, therefore, is not identical with the latter. There may also be cases 
where it is unnecessary to have recourse to this method. Thus, if a ter- 
ritory, by virtue of the fact that it was completely uninhabited, is, from 
the first moment when the occupying state makes its appearance there, at 
the absolute and undisputed disposition of that state, from that moment 
the taking of possession must be considered as accomplished, and the oc- 
cupation is thereby completed.® 

The notice given of French occupation in 1858 was sufficient; and French 
sovereignty had not been lost by abandonment, since France “never had the 
animus of abandoning the island, and the fact that she has not exercised her 
authority there in a positive manner does not imply the forfeiture of an ac- 
quisition already definitely perfected.” 7 

The award is significant, in its legal aspect, chiefly for what it contributes 
to the development of the doctrine of occupation. “Discovery,” says Moore, 
“gives only an inchoate title, which must be confirmed by use and settle- 
ment.” ® But what are the requisites of “use and settlement” in a particular 


5° Martens, Nouveau Recueil Général, 3d series, Vol. 5, p. 8. Ratifications were ex- 
changed at Mexico City, May 9, 1911. There is nothing in the award to explain why it 
took nearly twenty years to conclude the arbitration. 

* Text in this JourNaL, loc. cit., p. 393. 

Ibid., p. 394. 

* Digest of International Law, Vol. 1, p. 258. See the award in the Palmas Island Ar- 
bitration, this JournaL, Vol. 22 (1928), p. 867; Jessup, “The Palmas Island Arbitration,” 
ibid., p. 735. See also Fauchille, Vol. 1, Pt. 2, $8534-556(3) ; Oppenheim, 4th ed., Vol. 1, 
§§220-228. 
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case, and especially in a case involving those parts of the earth which are 
incapable of the traditional kind of occupation? What of uninhabited and 
uninhabitable islands, of the arctic or antarctic regions, or of the unexploited 
lands that lie under the sea? If the requisites of occupation are the same for 
these areas as they were for the great continents discovered in the 15th and 
16th centuries, then the doctrine of occupation has obviously lost its vitality 
and legislation is required. The award in the Clipperton Island case re- 
affirms the continued vitality of the doctrine. In effect, it is held that the 
occupation which is required is such an occupation as is appropriate and 
possible under the circumstances. It is a question of fact. This is a realistic 
and altogether satisfactory solution from the legal point of view. The old 
principles are still capable of development and application whenever judicial 
settlement is invoked. Correctly understood, they provide adequate criteria 
for determining the ownership of such parts of the earth as still remain un- 
claimed and unexploited. 
Epwin D. Dickinson 


THE ADMISSION OF IRAQ TO MEMBERSHIP IN THE LEAGUE OF NATIONS } 


On October 3, 1932, the Kingdom of Iraq became the 57th 2 member of the 
League of Nations. It was not the ordinary case of the admission of a state 
previously a non-member, but the first case of the graduation of a community 
from the status of mandated community to the status of member of the League 


of Nations. 

Iraq is one of those “communities formerly belonging to the Turkish 
Empire” described in Article 22 of the Covenant of the League of Nations as 
having “reached a stage of development where their existence as independent 
nations can be provisionally recognized subject to the rendering of administra- 
tive advice and assistance by a mandatory until such time as they are able to 
stand alone.” Great Britain was selected by the Principal Allied Powers as 
the mandatory for Iraq, but no mandate was ever issued by the Council of the 
League of Nations. Instead, on September 27, 1924, the Council approved the 
terms of a British communication, following the conclusion of a treaty of 
alliance between Great Britain and Iraq, as “giving effect to the provisions of 
Article 22 of the Covenant.”* The treaty of alliance signed at Baghdad on 
October 10, 1922,4 came into force on December 19, 1924, and since that time 
the relations of Great Britain and Iraq have been based upon treaty. The 
treaty of alliance of 1922 was originally designed to continue in force for at 
least twenty years, but a protocol signed at Baghdad on April 30, 1923,5 

See, also, W. L. Williams, “The State of Iraq,” 8 Foreign Policy Reports (1932), p. 184. 

* The 59th, if one counts Brazil and Costa Rica, which have withdrawn from membership. 

* League of Nations Official Journal, 1924, p. 1346; 1 Hudson, International Legislation, 
p. 122. 

“35 League of Nations Treaty Series, p. 13. On the Anglo-Iraq treaties, see Elizabeth P. 


MacCallum, “Iraq and the British Treaties,’ Foreign Policy Association Information 
Service, Vol. VI, No. 12, Aug. 20, 1930. 535 League of Nations Treaty Series, p. 18. 
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provided for its earlier termination; and it was to be terminated “upon Iraq 
becoming a member of the League of Nations.” By Article 6 of the 1922 
treaty of alliance, His Britannic Majesty undertook “to use his good offices to 
secure the admission of Iraq to membership in the League of Nations as soon 
as possible.” By a treaty signed at Baghdad, January 13, 1926,° a com- 
munication concerning which was later approved by the Council,’ it was 
agreed that the treaty of 1922 should remain in force for a period of 25 years 
from December 16, 1925, “unless before the expiration of that period Iraq 
shall have become a member of the League of Nations” ; and His Britannic 
Majesty undertook at successive intervals to “take into active consideration” 
the question “whether it is possible for him to press for the admission of Iraq 
into the League of Nations.” A further treaty was signed on behalf of the 
two governments on December 14, 1927, but in 1929 the British Government 
decided not to ratify it. On September 14, 1929, the British Government 
informed the Iraq Government without qualification or proviso that it was 
prepared to support the candidature of Iraq for admission to the League of 
Nations in 1932, and on November 4, 1929, an announcement to this effect was 
made to the Council.® 

Action by the Council of the League of Nations with a view to the admission 
of Iraq to membership was preceded by a thorough study by the Permanent 
Mandates Commission of the general problems involved in the termination of 
a mandate.® The conclusions of the commission were submitted to the 
Council on September 4, 1931, and at that time the Council adopted a resolu- 
tion deciding that “the degree of maturity of mandated territories which it 
may in future be proposed to emancipate shall be determined in the light of 
the principles” laid down by the commission, “though only after a searching 
investigation of each particular case.’”2° The Council then invited the Per- 
manent Mandates Commission “to submit its opinion on the proposal of the 
British Government for the emancipation of Iraq after consideration of the 
same in the light” of the principles laid down. This led to a special report ™ 
by the Permanent Mandates Commission which came before the Council on 
January 28, 1932, when a resolution was adopted declaring that “the informa- 
tion available is sufficient to show that Iraq satisfies, generally speaking, the 
de facto conditions” set out in the Council resolution of September 4, 1931. 
The Council, therefore, expressed a willingness to pronounce the termination 
of the mandatory régime in Iraq when certain undertakings had been given in 
accordance with suggestions of the Permanent Mandates Commission, the 


*47 League of Nations Treaty Series, p. 419. 

* League of Nations Official Journal, 1926, p. 502. 

® This recital is contained in the preamble to the treaty of alliance of June 30, 1930. 

* Minutes of the Permanent Mandates Commission, 20th session, p. 228 ff. See also, 
Luther H. Evans, “The General Principles Governing the Termination of a Mandate,” 
this JourNnaL, Vol. 26 (1932), p. 735. 

# League of Nations Official Journal, 1931, p. 2055. 

“ Minutes of the Permanent Mandates Commission, 21st session, p. 221 ff. 
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termination to be effective only on Iraq’s admission to the League of Nations.’” 
A committee was constituted to draw up a draft declaration containing the 
necessary guaranties, and this draft was approved by the Council on May 
19, 1932.13 This declaration was made at Baghdad on May 30, 1932, and on 
July 13, 1932, the Secretary-General of the League of Nations announced that 
the declaration, signed and ratified by Iraq, had been deposited in the 
archives of the Secretariat.14 By its resolution of May 19, 1932, the Council 
also recommended that states whose nationals enjoyed capitulatory rights in 
the former Ottoman Empire should renounce “the maintenance of these former 
jurisdictional privileges” in Iraq before its admission to the League of 
Nations. Certain of these states proceeded to effect such renunciation." 

By a letter dated July 12, 1932, transmitted by the British Government, the 
Prime Minister of Iraq made a formal request that Iraq be admitted as a 
member of the League of Nations, and asked that this request be placed on 
the agenda of the Thirteenth Assembly.1® With the request was sent a mem- 
orandum “giving information on the points which are usually considered by 
the Assembly in connection with the admission of new members to the 
League.” It was stated in this memorandum that on the admission of Iraq 
to membership in the League, an Anglo-Iraq alliance of June 30, 1930, 
would enter into operation; and that the Kingdom of Iraq had been recog- 
nized by the following governments which have either diplomatic or consular 
representatives in Iraq: Belgium, Czechoslovakia, Denmark, Egypt, France, 
Germany, Greece, Hedjaz-Nejd, Italy, The Netherlands, Norway, Persia, 
Poland, Sweden, Turkey, the United Kingdom, and the United States of 
America. 

In the Thirteenth Assembly, the application of Iraq was considered by the 
Sixth Committee and by a subcommittee set up by the Sixth Committee. 
The subcommittee followed precedents? in dealing with five questions: (1) 
Is the application in order? (2) Is Iraq recognized de jure or de facto and by 
what states? (3) Does the country possess a stable government and fixed 
frontiers? (4) Is the country fully self-governing? and (5) What have been 
its acts and declarations with respect to (a) its international obligations and 
(b) the regulations of the League concerning armaments? On the last ques- 
tion, a report was made to it by the Permanent Advisory Commission for 
Military, Naval and Air Questions. The report of the subcommittee was 
approved by the Sixth Committee on October 1, 1932, and Iraq’s admission 


* League of Nations Official Journal, 1932, p. 474. 

* Id., 1932, pp. 1213, 1347. 

* Td., 1932, p. 1483. 

* League of Nations Document, C. 595. 1932. VI. 

* League of Nations Document, A. 17. 1932. VII. 

* These precedents were not followed in the recent admission of Mexico and of Turkey. 
See this Journa, Vol. 26 (1932), pp. 114, 813. 

* For the reports of the Sixth Committee and the subcommittee, see League of Nations 
Document, A. 42. 1932. VII. 
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was unanimously voted by the plenary Assembly on October 3, 1932. On 
October 17, 1932, the Thirteenth Assembly fixed at three the number of units 
assigned to Iraq in the scale for the allocation of the League’s expenditure. 
On November 25, 1932, the Council adopted provisionally a report of a com- 
mission of enquiry concerning the frontier between Iraq and Syria.’® 

The declaration of May 30, 1932,?° contains provisions relating to the pro- 
tection of minorities somewhat similar to those in the Polish Minorities 
Treaty of June 28, 1919, which have since served as a model; and these pro- 
visions in the declaration “are declared to constitute obligations of interna- 
tional concern” under “the guarantee of the League of Nations.” The dec- 
laration also deals with most-favored-nation treatment, judicial organization, 
the maintenance of international conventions, respect for acquired rights and 
financial obligations, and freedom of conscience. 

The Anglo-Iraq treaty of alliance of June 30, 1930,21 which came into force 
when Iraq was admitted to the League of Nations,?? and which has now su- 
perseded the earlier treaties of alliance, constitutes in a sense a birth-mark on 
the independent state of Iraq. It provides that the two governments will 
have “full and frank consultation” on “all matters of foreign policy which 
may affect their common interests.” Each party “undertakes not to adopt 
in foreign countries an attitude which is inconsistent with the alliance or 
might create difficulties for the other party.” In case one party is engaged in 
a war, the other is to come to its aid. Iraq “recognizes that the permanent 
maintenance and protection in all circumstances of the essential communica- 
tions of His Britannic Majesty is in the common interest”’ of the two parties, 
and for this purpose, sites for British air bases are provided for in which Brit- 
ish forces may be maintained. Provision is made for the settlement of dis- 
putes, and it is declared that nothing in the treaty is intended to prejudice the 
rights and obligations of the parties under the Covenant or the Pact of Paris 
for the renunciation of war. The treaty is to endure for 25 years, at the end 
of which period any disagreement as to a new treaty will be submitted to the 
Council of the League of Nations. The treaty is also supplemented by a 
financial agreement embodied in an exchange of notes of August 19, 1930,7* 
and a judicial agreement of March 4, 1931.74 

On January 9, 1930, the United States entered into a convention with Great 
Britain and Iraq, recognizing Iraq as an independent state and recognizing 
“the special relations existing between His Britannic Majesty and His 


” League of Nations Official Journal, 1932, p. 1750. 

” The text is published in League of Nations Document, A. 17. 1932. VII, p. 3. 

“1 British Treaty Series, No. 15 (1931), Cmd. 3797. 

* Ratifications were exchanged at Baghdad, Jan. 26, 1931, but under Art. 11 the coming 
into force of the treaty was not coincident with the exchange. 

* British Treaty Series, No. 15 (1931), Cmd. 3797; 118 League of Nations Treaty Series, 
p. 231. 

* Registered with the Secretariat of the League of Nations, No. 2807, Sept. 9, 1931. 
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Majesty the King of Iraq.”*° It is recited in the preamble that the United 
States “by participating in the war against Germany, contributed to her de- 
feat and the defeat of her allies, and to the renunciation of the rights and 
titles of her allies in the territory transferred to them.”?® In line with this 
recital, on March 1, 1932, the Government of the United States informed the 
British Government that it “retains the right to demand consultation with 
respect to the conditions under which Iraq is to be administered upon the ces- 
sation of the mandatory relationship,” and stated that this right ‘‘is on pre- 
cisely the same basis as its right to be consulted with regard to the establish- 
ment of a mandatory régime”; inquiry was made, therefore, ‘whether the 
United States Government is correct in assuming that it is to be consulted by 
the British Government.”?* The British reply of April 1, 1932, denied the 
right claimed, on the basis of Article 7 of the convention of January 9, 1930, 
but stated that “His Majesty’s Government will be happy to keep the United 
States Government informed of the progress of events in regard to the termi- 
nation of the mandatory régime in Iraq.” On July 8, 1932, the United States 
expressed satisfaction that the assurances given would “afford adequate pro- 
tection to legitimate American interests in Iraq,” and stated that ‘no useful 
purpose would be served by continuing the discussions”; but it entered a 
caveat that this action was “not to be construed as an abandonment of the 
principle established in 1921 that the approval of the United States is essen- 
tial to the validity of any determination which may be reached regarding 
mandated territories.” 

The process by which communities pass from mandate to League member- 
ship will doubtless be determined by the facts in each case which arises, but 
some features of the procedure followed as to Iraq may serve as precedents 
for the future. The care with which the whole subject of termination of a 
mandate has been examined during the past two years is certainly commend- 
able, and on the whole the “emancipation” of Iraq is to be greeted with en- 
thusiasm. If one could wish for a more literal interpretation of “stand 
alone” as these words are used in the Covenant, the British alliance may help 
Iraq over some pitfalls during the period of its adolescence in the family of 
nations. 

The admission of Iraq to membership in the League of Nations has great 
significance. Following the admission of Turkey on July 18, 1932,? it means 
that the states of the Near East will in future play a larger réle in current 
international coéperation, and that a new foundation is being laid for inter- 
national security in the Near East. Doubtless Egypt and the Kingdom of 

* U.S. Treaty Series, No. 835; 115 League of Nations Treaty Series, p. 473. Ratifications 
of the convention were exchanged on Feb. 24, 1931. 

* Sic. The wording is not clear. It is to be noted that the United States did not declare 
war against Turkey. 

* This note and the later correspondence have been published in U. 8. Department of 


State, Press Releases, No. 162, Nov. 5, 1932, pp. 301 ff. 
* See this Journat, Vol. 26 (1932), p. 813. 
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Saudi Arabia will not permanently remain outside the League, as both of these 


states have recently entered upon more active roles in international affairs. 
Man O. Hupson 


LIST OF UNPERFECTED TREATIES 


The signal contribution which is being made to our documentation in the 
treaty field by Mr. Hunter Miller, Historical Adviser of the Department of 
State, is generally familiar to the readers of the JourNnaL. A short print of 
Volume 1 of the new treaty collection, the complete Volume 2, and a valuable 
subject index have appeared. The most recent of these documents is a List 
of Treaties submitted to the Senate, 1789-1931, which have not gone into force 
(State Department Publication No. 382). 

The list is prefaced by explanatory notes. The list is of all treaties (or 
international agreements bearing other labels), except those with the Indian 
tribes, which have been submitted to the Senate from the First to the Seventy- 
first Congress, inclusive, and which did not go into force prior to October 1, 
1932. 

According to the usage of the Department, an “unperfected” treaty is one 
which has been signed but which has “for one reason or another definitely 
failed to go into force.” ‘The list in this document contains other than “un- 
perfected” treaties since it includes those which on October 1, 1932, were still 
awaiting action and which had not definitely been put aside. 

The treaties listed are divided into six classes. Roughly speaking, three 
of the six classes cover treaties which have failed because of the action or 
inaction of the Senate, and in these categories are found 160 out of the total 
of 228. This grouping throws considerable light on the current discussion 
of the advisability of modifying the present constitutional réle of the Senate 
as part of the treaty-making power, a subject which has been effectively 
analyzed by Mr. Fleming in his Treaty Veto of the American Senate (1930). 
The above figures are, however, subject to some qualification. Class 2, which 
contains 57 treaties, comprises those treaties accepted by the Senate with 
reservations, conditions or qualifications. In most cases, it was these sena- 
torial amendments which prevented the treaty from going into effect. Class 
3 contains the 12 treaties finally rejected by the Senate and returned to the 
President. Class 5 contains 91 treaties on which no final action had been 
taken by March 4, 1931, when the Seventy-first Congress closed, excluding 
those acted upon by the Senate and put into force between that date and 
October 1, 1932. All but 14 of these 91 treaties were submitted to the Senate 
more than ten years ago and may therefore be considered dead. Some of 
the 14 may properly be considered pending and therefore not yet unperfected. 

It is rather surprising to find as many as 45 treaties unconditionally ac- 
cepted by the Senate but for some reason never perfected. No treaty sub- 
mitted within the last decade is to be found in this Class 1. There are 17 
treaties in Class 4—“ treaties withdrawn from the consideration of the Senate 
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by the Executive.” Six treaties in Class 6 were transmitted to the Senate 
for its information only but not actually “submitted” for advice and consent 
to ratification. 

The list itself contains six columns. The first column is merely a serial 
numbering for convenience of reference. The second gives the dates of 
signature, the treaties being arranged chronologically on this basis. The 
third column names the other contracting party or says “Multilateral.” The 
fourth column gives the subject or title; the fifth, the date of submission to 
the Senate; and the sixth, the number of the class within which the treaty falls. 

Following the list of treaties are notes explanatory of some of the items. 
These notes supply interesting data for the student who may wish to analyze 
the reasons back of the treaty’s failure to take effect. Attention may be 
called to the rather amusing confusion resulting from misprints or typographi- 
cal errors in the text of the extradition treaty of 1870 with Guatemala (Note 
I). There is also the following holograph note of President Roosevelt, dated 
February 15, 1905, on the Hay arbitration treaties which were amended by 
the Senate so as to require action by that body on every compromis to be 
concluded thereunder: 


These arbitration treaties are to be kept in the State Department, and 
no further steps taken in connection with them. The form in which 
they were ratified [7.e., approved by the Senate] was equivalent to re- 
jection, and will be so treated by the Executive. 


There are several notes referring to the loss of documents, either in the 
Senate or in the Department. 

One of the preparatory notes explains the difficulty of securing the texts of 
some of the documents listed; there is no general collection of the texts of 
“unperfected treaties.” They are not included in the new edition of 
“Treaties and Other International Acts of the United States of America.” 
Perhaps Mr. Miller will, through the publication of such texts, add to the debt 
already owed him by students of this subject. 

C. Jessup 


CURRENT NOTE 


WOULD JAPANESE WITHDRAWAL FROM THE LEAGUE AFFECT THE STATUS 
OF THE JAPANESE MANDATE? 


An argument advanced recently in some quarters against Japan’s with- 
drawal from the League, is that she would thereby lose her mandate over the 
islands now under her administration in the north Pacific. The presence of 
some other state, presumably Great Britain, as mandatory in these islands, 
would be unwelcome to Japan. The legal question is thus raised as to what 
would be Japan’s status as a mandatory if she were to withdraw, or be evicted, 
from the Léague. 

Article 22 of the League Covenant, which contains the provisions relative 
to the mandates system, does not say that a mandatory must be a League 
member. It lays down as a general proposition that the well-being and 
development of certain peoples form a sacred trust of civilization; that the 
best method of giving effect to this principle is to intrust the tutelage of such 
peoples to “advanced nations who, by reason of their resources, their experi- 
ence or their geographical position, can best undertake this responsibility, and 
who are willing to accept it, and that this tutelage should be exercised by them 
as mandatories on behalf of the League.” (Par.2.) The qualifications of a 
mandatory are thus fully enumerated. A mandatory (1) must be an ad- 
vanced nation; (2) it must have resources sufficient to enable it to bear the 
burden of exercising tutelage over a mandated territory, or it must have ex- 
perience in governing such peoples as are to be intrusted to it, or it must have 
a geographical position making it necessary or convenient for it to govern the 
territory; and (3) it must be willing to accept the task of tutelage as the 
mandatory of the League, including observance of the obligations that go 
with being a mandatory. 

The authors of the Covenant found it perfectly consistent with their theory 
of the mandates system that prospective mandatories should be chosen for 
certain German colonies before the signing of the Treaty of Versailles. The 
League of Nations was not yet in being, nor was it known what states would 
be members, when the mandatories were designated by the Principal Allied 
and Associated Powers. Mandatories were designated for all of the ter- 
ritories now under B and C mandates before the Covenant went into effect on 
January 10, 1920. 

While the Principal Allied Powers (Great Britain, France, and Italy) were 
drafting the Turkish treaty at San Remo, April, 1920, they decided upon the 
mandatories for certain of the Turkish territories. But no one was found 
willing to accept a mandate for Armenia. It was accordingly recommended 
to the Council of the League of Nations that a League member or “some other 
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Power” be found to accept a mandate for Armenia.1 On April 11, 1920, the 
Council stated its conclusion that “the future of the Armenian Nation could 
best be assured if a member of the League or some other Power could be 
found willing to accept the mandate for Armenia under the supervision and 
with the full moral support of the League, under the general conditions laid 
down under Article 22.”* The Principal Allied Powers accordingly requested 
to know of the United States whether it would be willing to accept a mandate 
for Armenia. On May 24, 1920, President Wilson asked Congress for author- 
ity to accept the mandate, but was refused such authority in a Senate con- 
current resolution of May 29.3 The President and both Houses of Congress 
agreed with the Principal Allied Powers and the League Council that the 
United States, though it had refused to ratify the League Covenant and be- 
come a member of the League, was competent under the Covenant to exercise 
a mandate on behalf of the League. 

In the well-known and authoritative report adopted by the League Council 
on August 5, 1920, generally known as the Hymans Report, concerning the 
obligations falling upon the League under the terms of Article 22, no men- 
tion is made of any necessity that a mandatory be a League member. The 
report simply states that the Covenant stipulates that certain peoples will be 
“entrusted to the nations which are best fitted to undertake” the responsibil- 
ity of their tutelage.* 

In commenting upon this question, the famous Professor Goudy stated, in 
1919, that “any state selected” to be mandatory “may act as such. It is not 
made a condition that such state should be itself a member of the League of 
Nations, but probably this may be assumed.’”> Professor Wright, an Amer- 
ican authority on the mandates system, says that “there seems to be no 
theoretical reason why a non-member could not be a mandatory,” though he 
believes that “the practical difficulties of supervising a non-member man- 
datory would certainly be almost insuperable.”® M. Furukaki is of the view 
that a non-member nation, provided that it be advanced and democratic, may 
be a mandatory if it accepts the obligations of a mandatory under Article 22.” 

There is one provision of Article 22 which, when taken together with related 
provisions of some of the mandate texts and certain general principles, is 
supposed to support the contention that a mandatory must be a League 


* Procés-Verbal of the Fourth Session of the Council of the League of Nations, Annex 
43, p. 149. 

* Ibid., Annex 30b, p. 27. 

* Brown, Philip Marshall, “The Mandate over Armenia,” this JourNaL, Vol. 14 (1920), 
pp. 396-399. 

“League of Nations Official Journal, 1920, p. 334. 

5 Goudy, Professor, “On Mandatory Government in the Law of Nations,” in Journal 
of Comparative Legislation and International Law, 3rd ser., I (1919), Part III, p. 179. 

* Wright, Quincy, Mandates Under the League of Nations, Chicago, 1930, pp. 439-440. 

*Furukaki, P. T., Les mandats internationaux de la Société des Nations, Lyons, 1923, 
pp. 95-96. 
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member. Article 22, paragraph 5, provides that mandatories in certain 
territories, now known as the B mandated territories, shall secure equal 
opportunities for the trade and commerce of “other members of the League.” 
This provision is repeated in some of the mandate texts, though not in the 
Japanese mandate. The reference to “other members” certainly carries the 
implication that the mandatory itself was thought of at the time as a League 
member. But the purpose of the passage is merely to make reference to the 
recipients of a privilege. The passage furnishes no sound basis for the con- 
tention that League membership is a prerequisite to holding a mandate. The 
Hymans Report, in explaining this guarantee, speaks of “all members” of the 
League rather than “all other members” of the League.’ 

One of the leading writers on the mandates system, M. Stoyanovsky, main- 
tains that the general spirit of the Covenant and of the mandates system, 
demands that a mandatory be a League member. To hold otherwise would, 
in his opinion, endanger the interests of the mandated territory and of the 
League of Nations, since the mandatory would then be able to annex its 
mandated territory. Such a contention is basically unsound. A non- 
member mandatory would be no more able to annex a mandated territory 
than would a member mandatory, since in either case there is a breach of legal 
obligations, and since in either case there is no exact method provided for 
reparation of the breach. 

It would appear, therefore, that if Japan were to withdraw from the League, 
the legal status of the Japanese mandate would not be affected thereby in the 
slightest degree. The same thing would be true even if Japan were evicted 
from the League as a covenant breaker, since the grounds for such eviction 
would not, in the present circumstances, have any relation to the proper 
administration of the Japanese mandated territory and the fulfilment of 
Japan’s obligations as a mandatory. The question of whether Japan has 
violated the Covenant, the Nine Power Treaty, or the Kellogg Pact, in no way 
touches the question of whether she has fulfilled her obligations as a manda- 
tory. Itis only when Japan fails to fulfill these obligations that any question 
can arise as to her legal disqualification as a mandatory. 

LutHer Harris Evans 
Princeton University 


® League of Nations Official Journal, 1920, p. 334. 

*Stoyanovsky, J., La théorie générale des mandats internationauz, Paris, 1925, p. 55. 
Stoyanovsky believes the offer of the Armenian mandate to the United States was made 
on the assumption that the United States would become a member of the League, and 
that when it was clear that the United States would not become a member, negotiations 
were broken off. In view of the resolution of Congress, this explanation appears entirely 
gratuitous. In agreement with Stoyanovsky is Pallieri, J mandati della Societa delle 
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For THE Periop Avaust 16, 1932-NovemsBer 15, 1932 


(Including earlier events not previously noted) 
WITH REFERENCES 


Abbreviations: B. J. J. I., Bulletin de |’Institut Intermédiaire International; B. I. N., 
Bulletin of International News; C. S. Monitor, Christian Science Monitor; Clunei, Journal 
du droit international; Cmd., Great Britain, Parliamentary papers; Cong. Rec., Congres- 
sional Record; Cur. Hist., Current History (New York Times); Europe, L’Europe Nouvelle; 
Ex. Agr. Ser., U. 8. Executive Agreement Series; Geneva, A Monthly Review of International 
Affairs; G. B. Treaty Series, Great Britain Treaty Series; J. L. O. B., International Labor 
Office Bulletin; J. A. L., Journal of Air Law; L. N. M. S., League of Nations Monthly Sum- 
mary; L. N. O. J., League of Nations Official Journal; L. N. Q. B., League of Nations Quar- 
terly Bulletin; L. N. T. S., League of Nations Treaty Series; P. A. U., Pan American Union 
Bulletin; Press releases, U. S. State Department; 7. J. B., Treaty Information Bulletin, 
U.S. State Department; U.S. C. R., U.S. Commerce reports. 


April, 1932 
7 Great Brirarn—Harti. Signed treaty of commerce and navigation at Port-au- 
Prince. Cmd. 4092. 


May, 1932 
1-8 Latin AmMeRIcAN Lasor Conaress. First Latin American Labor Congress held in 
Santiago, Chile, with representatives from Mexico and various Central and South 
American Republics. P. A. U., Oct., 1932, p. 734. 


31 Great Brirain—NETHERLANDS. Signed convention regarding legal procedure in 
civil and commercial matters. Cmd. 4097. 


June, 1932 
10 FInLAND—Norway. Exchanged ratifications of most-favored-nation treaty signed 
Nov. 11, 1930. U.S.C. R., Sept. 17, 1932, p. 420. 


22 Persta—Rvssta. Exchanged ratifications of convention on colonization, trade and 
navigation, signed at Teheran, Oct. 27, 1931. Soviet Union R., Sept.—Oct., 1932, 
p. 182. 


July, 1932 
1 INTERNATIONAL WaTER ComMIssION (United States and Mexico). American Sec- 
tion of International Water Commission abolished by Act of July 1, 1932, making 
appropriations for State Department, with stipulation that powers, duties and func- 
tions of the American Section should be exercised by the American Section of 
International Boundary Commission, United States and Mexico. T. J. B., Sept., 
1932, p. 7. 


NETHERLANDS—PaNaMA. Signed most-favored-nation treaty of commerce and 
navigation at Washington. U.S.C. R., Oct. 1, 1932, p. 9. 


LiravantA—Portuaat. Most-favored-nation commercial and navigation agree- 
ment signed Apr. 12, 1932, came into force. U.S.C. R., Oct. 8, 1932, p. 27. 


Austria—Roumania. Clearing agreement concerning currency restrictions came into 
force. 7’. J. B., Aug., 1932, p. 17. 
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16 Avustria—GreaT Britain. Signed convention at Vienna respecting air navigation. 
Austria no. 1 (1932). Cmd. 4166. 


18 LeaGcue Loans Commitree (London). Submitted memorials, signed by Sir Austen 
Chamberlain as chairman, to British Government, and to League of Nations 
Council, asking safeguards of loans issued under auspices of League of Nations. 
Texts and editorial: Times (London), Sept. 20, 1932, pp. 9, 11. 


21 Brazit—Great Britain. Exchanged notes regarding commercial relations. G. B. 
Treaty Series, no. 29 (1932). 


25 Potanp—Ruvussia. Signed treaty of non-aggression in Moscow. T. J. B., Sept., 
1932, p. 5. 


26 GERMANY—GREAT Britain. Exchanged notes regarding dissolution of Anglo- 
German-Mixed arbitral tribunal. G. B. Treaty Series, no. 26 (1932). 


26-27 GermMany—GreaT Britain. Exchanged notes regarding liquidation of German 
properties. Text: G. B. Treaty Series, no. 30 (1932). Cmd. 4172. 


27 France—Spain. Exchanged ratifications of treaty of arbitration, signed July 10, 
1929. T. J. B., Aug., 1932, p. 1. 


28 Latvia—Rvssia. Exchanged ratifications of non-aggression pact of Feb. 5, 1932, 
and the convention regarding conciliatory procedure dated June 18, 1932. 7.J.B., 
Sept., 1932, p. 4. 


30 CzecHosLovakia—GrEEcE. Signed temporary most-favored-nation treaty and a 
clearing agreement, put into force on Aug. 12, pending ratification. U.S.C. R., 
Oct. 8, 1932, p. 27. 


August, 1932 
2-6 ComparaTiIvE Law Conaress. International congress held at The Hague, with 305 
delegates from 31 countries, recommended an international agreement on extradi- 
tion and a committee of jurists to prepare a convention. N.Y. Times, Aug. 5, 7, 9, 
1932, pp. 13, 16, 31. Amer. Bar Assoc. J., Oct., 1932, p. 673. 


5 to October 27 Cuaco Dispute BeTwEEN Bouivia AND Paraauay. On Aug. 5, Paraguay 
accepted proposals of 19 American countries for suspension of hostilities. B.J. N., 
Aug. 18, 1932, p. 22. On Aug. 17, Committee of Neutrals sent telegram to Bolivia, 
in reply to the cablegram of that government of Aug. 12. Text: Press releases, 
Aug. 20, 1932, p. 121. On Aug. 27, Bolivia replied. Text: U. S. Daily, Sept. 2, 
1932, p. 3. On Aug. 29, suspension of hostilities for 60 days from Sept. 1 was pro- 
posed to both countries in identic notes by Committee of Neutrals. Text: N. Y. 
Times, Aug. 30, 1932, p. 7. On Aug. 29, Paraguay rejected truce plan. On Aug. 
31, Neutral Committee sent telegrams to Bolivia and Paraguay urging acceptance 
of truce. Texts: U.S. Daily, Sept. 2, 1932, p.3. Bolivia’s reply of Sept. 2 refused 
to suspend mobilization. N.Y. Times, Sept. 5, 1932, p.5. OnSept. 14, Neutral 
Powers proposed to both countries cessation of hostilities and a demilitarized zone. 
Text: U. S. Daily, Sept. 16, 1932, p. 2. N.Y. Times, Sept. 15, 1932, p. 11. On 
Sept. 19, a conditional truce was accepted by Bolivia and on Sept. 26 by Paraguay. 
N. Y. Times, Sept. 27, 1932, p. 12. On Sept. 23, the League of Nations Council 
appointed a committee to follow development of events, and at same time sent 
telegram to both governments, followed on Sept. 30 by a telegram to the Committee 
of Neutrals announcing the committee set up by the League. L. N. M.S., Aug.- 
Sept., 1932, p. 260. On Sept. 30, the reply of Committee of Neutrals was sent to 
League. Further correspondence exchanged between the two committees on Oct. 
land13. Text: N. Y. Times, Oct. 15, 1932, p. 16. On Oct. 12, Bolivia accepted 
proposal of neutral Powers for suspension of hostilities pending final settlement by 
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arbitration, and Paraguay accepted on Oct. 14. On Oct. 27, the first meeting of 
representatives of both countries with the Neutral Committee was held in Wash- 
ington. U.S. Daily, Oct. 28, 1932, p. 1. 


Fintanp—Rvssia. Exchanged ratifications of non-aggression pact, signed Jan. 21, 
1932, and convention on conciliation procedure signed Aug. 22, 1932. Soviet 
Union R., Sept.—Oct., 1932, p. 181. 


Great Britain—UNITeEp Sratses. Extradition treaty of Dec. 22, 1931, proclaimed. 
U.S. Treaty Series, no. 849. 


InpIAN CommuNAL Decision. British Government published text of decision 
reached regarding scheme to be adopted for representation of British Indian com- 
munities in the Provisional Legislatures of India under the new constitution. 
N. Y. Times, Aug. 17, 1932, p.1. Round table, Dec., 1932. B. J. N.,Sept. 1, 1932, 
p. 3. Cmd. 4147. 


Cuspa—PortuaaL. Most-favored-nation-commercial treaty, signed Dec. 26, 1931, 
promulgated in Cuba. U.S.C. R., Sept. 10, 1932, p. 407. 


Bu.tearta—UNITeEp States. Signed provisional trade agreement with most-favored- 
nation clause. 7’. J. B., Aug., 1932, p.14. Text: Ex. Agr. Series, no. 41. 


Estonia—Rvssia. Exchanged ratifications of treaty of non-aggression, signed 
May 4, 1932, and convention on conciliation procedure signed June 16, 1932. 
Soviet Union R., Sept.—Oct., 1932, p. 181. 


Foreign Loans. State Department made public its views on foreign loans. Press 
releases, Aug. 27, 1932, p. 127. 


FrancE—GreEaT Britain. Exchanged ratifications of agreement signed May 15, 
1929, for exchange of money orders with France and Algeria. G. B. Treaty Series, 
no. 32 (1932). Cmd. 4180. 


Iraty—Rvumania. Signed supplementary trade agreement in Rome. U.S.C. R., 
Oct. 8, 1932, p. 27. 


Eaypr—Unirep Srates. General arbitration treaty and treaty of conciliation, 
signed at Washington on Aug. 27, 1929, proclaimed by President Hoover. U.S. 
Treaty Series, no. 850. 


29 to November 10 Egquatity in Arms ror GerMANy. On Aug. 29, Germany sent aide- 
mémoire to France, presenting case for revision of armaments provisions in Treaty 
of Versailles and for Germany’s right to equality in armaments with other nations. 
Text: N. Y. Times, Sept. 7, 1932, p.10. U.S. Daily, Sept. 3, 1932, p.3. Replies 
of various governments presented by Premier Herriot to French Cabinet on Sept. 
30. N.Y. Times, Sept. 4, 1932, p. 7, and section II, p. 3. On Sept. 11, Herriot 
replied for France, stating that only League of Nations can deal with request for 
revision of Germany’s military status, but France was willing to codperate on any 
plan assuring equal security for all countries. N.Y. Times, Sept. 13, 1932, p. 12. 
On Sept. 14, Germany sent demand to President Henderson of the Disarmament 
Conference and received reply on Sept. 18. Text: L. N. M. S., Aug.—Sept., 1932, 
p. 246. On Sept. 20, President Hoover declared that the United States is aloof 
from German demand, but hoped Germany would not leave arms conference. 
Text: N. Y. Times, Sept. 21, 1932, p. 1. -Times (London), Sept. 22, 1932, p. 11. 
B.1I.N., Sept. 15 and 29, and Nov. 24, 1932. On Nov. 10, Sir John Simon outlined 
British attitude towards German claims for equality in House of Commons. N. Y. 
Times, Nov. 11, 1932, p. 4. 


31 Arr Trarric. International association of air traffic opened 28th session at Venice. 
Times (London), Sept. 1, 1932, p. 9. 
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September, 1932 

3 to November 14 Cotomp1a—PeErv. On Sept. 3, Peruvian citizens seized the Colombian 
town of Port Leticia at Peruvian border, ceded to Colombia in boundary treaty of 
1922. N.Y. Times, Sept. 4, 1932, p. 15. On Sept. 30, Peru proposed arbitration 
of dispute. N. Y. Times, Oct. 1, 1932, p. 5. On Oct. 6, Dr. V. M. Maurtua, of 
Peru, was appointed to represent Peru on the Pan American Conciliation Commis- 
sion in Washington to consider Leticia dispute. N. Y. Times, Oct. 6, 1932, p. 9. 
Review of dispute: N. Y. Times, Oct. 9, 1932, II, 7. C.S. Monitor, Nov. 3, 1932, 
p. 2. On Oct. 14, Colombia rejected Peru’s proposal for arbitration, which was 
renewed by Peru on Oct. 23. N.Y. Times, Oct. 14 and 24, 1932, pp.4and6. On 
Nov. 14, Pedro Irigoyen, Peruvian Ambassador to Chile, suggested revision of the 
1922 treaty, under Art. XIX of the Covenant of the League. The Minister of 
Ecuador presented memorandum to State Department setting forth Ecuador’s 
desire for peaceful settlement of dispute. N. Y. Times, Nov. 15, 1932, p. 4. 


INTERNATIONAL RADIO AND TELEGRAPHIC CONFERENCE. Opened in Madrid on Sept. 
4 with representatives of 125 nations and of most of the leading private companies 
of the world in attendance. It was still in session on Nov. 15. N. Y. Times, 
Sept. 4—Nov. 17, 1932. 


4 to November 2 MancuuriaNn Dispute. Report of Lytton Commission [League of Na- 
tions Commission of Enquiry into the Sino-Japanese dispute] signed in Peiping on 
Sept. 4 and made public on Oct. 2, contains an introduction and ten chapters. 
Summary: L. N. M. S., Oct., 1932, supplement. U.S. Daily, Oct. 3, 1932, p. 1. 
Times (London), Oct. 3, 1932, p. 16. Cur. Hist., Nov., 1932, pp. 239-244. N.Y. 
Times, Oct. 9, 1932, VIII, 3. Japanese Whitebook, published on Oct. 1, charged 
Chinese treaty violation and acts of hostility, and defended actions in Manchuria. 
Summary: N. Y. Times, Oct. 2, 1932, p. 26. On Oct. 4, Japanese Cabinet rejected 
proposals of Lytton Commission. N. Y. Times, Oct. 5, 1932, p. 10. On Oct. 15, 


League Council invited members of Lytton Commission to meeting on Nov. 14 to 
consider its report. N.Y. Times, Oct. 16, 1932, p.6. On Nov. 2, Japan requested 
postponement of Council meeting to Nov. 21, which was granted. N. Y. Times, 
Nov. 3, 1932, p. 1. 


5-20 Srresa CONFERENCE ON DANUBE ReEwieF. Delegates of 15 countries met at Stresa, 
Italy, to aid in economic reconstruction of Eastern and Central Europe. General 
conclusions in nine resolutions. N. Y. Times, Sept. 6-21, 1932. L. N. M.S., 
Oct., 1932, p. 274. (League of Nations Doc. C. 666. M. 321. 1932. VII.) 


8 to October 10 Hart1—Unirep States. Text of treaty of friendship signed Sept. 3, 1932, 
protocols A and B and exchange of notes pertaining thereto, made public on Sept. 
8. Press releases, Sept. 10, 1932, p. 150. N.Y. Times, Sept. 9, 1932, p.10. Re- 
jected by Haiti on Sept. 20. N.Y. Times, Sept. 21, 1932, p.10. Correspondence 
exchanged Sept. 23—Oct. 7, made public on Oct. 10. Press releases, Oct. 15, 1932, 
p. 215. 


Sparn. Catalan Statute (for autonomous state of Catalonia) and Land Reform 
Bill providing for expropriation of feudal estates, etc., approved by the Cortes. 
B. I. N., Sept. 15, 1932, p. 27. Text of land law: Times (London), Sept. 15, 1932, 
p. 11. 


Traq-Syria Frontier. League of Nations Commission on Syro-Iraqi frontier made 
report recommending permanent frontier. Times (London), Nov. 12, 1932, p. 11. 


ARGENTINA—Urvauay. Resumed diplomatic relations. B. J. N., Sept. 15, 1932, 
p. 13. 
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Norway—UnitTep Srares. Exchanged ratifications of treaty of friendship, com- 
merce, and consular rights, signed June 5, 1928, and additional article signed Feb. 
25, 1929. Press releases, Sept. 17, 1932, p.172. T.J. B., Sept., 1932, p.6. U.S. 
Treaty Series, no. 852. 


CaTaLaNn Statute. Signed at San Sebastian, giving autonomy to Catalonia. Times 
(London), Sept. 16, 1932, p. 11. 


JaPAN—MAncuHvukvuo. Defensive alliance signed at Changchun, Manchuria, carry- 
ing with it Japanese recognition of the new government. Manchukuo asked world 
recognition at ceremony of signing. Text of treaty: N. Y. Times, Sept. 15-16, 
1932, pp. 1 and 8. Cur. Hist., Nov., 1932, p. 240. Times (London), Sept. 16, 
1932, pp. 11-12. China appealed to League of Nations and signatories to the 
Nine-Power Treaty to nullify recognition of Manchukuo by Japan. WN. Y. Times, 
Sept. 16, 1932, p. 1. Times (London), Sept. 20, 1932, p. 9. 


CapituLatTory Ricuts. Upon admission of Iraq to the League of Nations, it was 
announced that Austria, Belgium, Denmark, France, Greece, The Netherlands, 
Portugal, Rumania, Spain and Sweden had given up their capitulatory rights. 
B. I. N., Sept. 29, 1932, p. 25. 


20 NETHERLANDS—UNITED States. Arrangement for reciprocal recognition of load- 
line certificates effected by exchange of notes. Ez. Agr. Ser., no. 42. 


21 to November 14 DisaRMAMENT BurEAv. The Conference Bureau met at Geneva on 
Sept. 21, Mr. Henderson presiding. Program of work, and exchange of letters 
between the President of the Conference and the German Government on the lat- 
ter’s failure to attend the meeting and demand for equality of arms. L. N. M.S., 
Aug.—Sept., 1932, p. 246. Bureau met again on Oct. 13 to consider committee 
reports. L. N.M.S8S., Oct., 1932, p. 272. Meetings were resumed on Nov. 3, and 


on Nov. 4 Paul Boncour, French War Minister, made address on the French 
“constructive” disarmament plan outlined by Premier Herriot before French 
Chamber of Deputies on Oct. 28. N.Y. Times, Nov. 4-5, 1932, pp.4and1. On 
Nov. 14, the full text of French plan was submitted to Bureau of the Conference 
with explanatory memorandum. Summary: B. I. N., Nov. 10 and 24, 1932. 
Text: C. S. Monitor, Nov. 15, 1932, p. 2. 


21 FrancE—Satvapor. Commercial treaty of Jan. 9, 1901, denounced to expire on 
Dec. 10, 1929, which has been extended from time to time, has been extended for 
five years by treaty signed at San Salvador. U.S.C. R., Oct. 8, 1932, p. 28. 


23 to October 17 Leaaueor NationsCounciu. Held 68th session at Geneva Sept. 23—Oct. 
3 under presidency of Eamon de Valera. Accepted report of committee of experts 
on slavery and referred it to the Assembly; delayed discussion of Lytton report to 
Nov. 14; adopted report on termination of mandatory régime in Iraq; considered 
work and program of International Committee on Intellectual Codperation; 
made arrangements for future relations between the League and the International 
Institute of Agriculture; decided that world economic conference should be held in 
London. L. N. O. J., Nov., 1932. On Oct. 13, the Council adopted report of 
financial committee on finances of Austria, Bulgaria, Greece, Hungary, and Ru- 
mania. On Oct. 15, it adopted resolutions of Commission of Enquiry on European 
Union concerning monetary normalization fund scheme. L. N. M. S., Oct., 1932, 
p. 275. On Oct. 17, the Council ended its session by nominating Joseph Avenol, 
Frenchman, to succeed Sir Eric Drummond as Secretary General of the League, 
and considered resolution of Fourth Committee relative to other high offices in 
Secretariat. Times (London), Oct. 17, 1932, p. 11. N. Y. Times, Oct. 18, 1932, 
p. 4. 


we 
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26 Greece—UnitTep Sratss. Extradition treaty signed May 6, 1931, proclaimed. 
U. S. Treaty Series, no. 854. 


26 Greece—Unitep States. General arbitration treaty and treaty of conciliation, 
signed June 19, 1930, proclaimed. U.S. Treaty Series, no. 853-854. 


26 Inp1a. Agreement reached on Sept. 24 between leaders of the Caste Hindus and the 
Depressed Classes, which received Mr. Gandhi’s approval, was accepted by British 
Government with reservations. N. Y. Times, Sept. 27, 1932, p. 1. 


26 to October 18 LeaGuE or Nations ASSEMBLY. Held 13th session, under presidency of 
Nicolas Politis of Greece. Admitted Iraq to membership in League; addressed 
appeal to United States, Bolivia, Dominican Republic, Guatemala, Nicaragua and 
Paraguay to ratify Protocol of Revision of Statute of World Court; adopted British 
proposals for abolition of slavery; elected Mexico, Czechoslovakia, and Poland to 
membership on Council; decided not to recommend revision of Articles 8 to 11 
of Hague Convention on Nationality. Text of resolutions: L. N.M.S., Aug.—Oct., 
1932. 


27 LiseriA. International commission on Liberia adopted revised text known as 
‘General principles of the plan for assistance to Liberia,” which the U. S. Depart- 
ment of State transmitted to the Finance Corporation of America with its endorse- 
ment. Text of ‘General principles’ and correspondence of Oct. 5 and 11: Press 
releases, Oct. 15, 1932, p. 230. 


28 German Dest. Postponement of payment by Germany due Sept. 30, on army of 
occupation costs and mixed claims, amounting to $7,800,000, announced by Secre- 
tary Mills. N.Y. Times, Sept. 29, 1932, p. 1. 


30 to October 1 European Union Commission. Held 6th session at Geneva to consider 
proposals made at Stresa conference on Danube relief, and plans for a monetary 
normalization fund. Conclusions: L. N. M. S., Oct., 1932, p. 274. 


30 Fintanp—Great Brirain. Signed agreement for submission to arbitration of 
claim in respect of certain Finnish vessels used during the war. G. B. Treaty Series, 
no. 31 (1932). Cmd. 4179. 


30 Vatican. Pope Pius XI addressed encyclical letter to church officials in Mexico on 
Mexico’s church laws. Text: N.Y. Times, Oct. 1, 1932, p. 6. 


October, 1932 
1-4 Pan Evrore Conrerence. Held in Basle under presidency of M. Coudenhove- 
Kalergi, 26 countries being represented. Resolutions: Paneuropa, Oct.—Nov., 1932. 


Iraq. Admitted to membership in League of Nations, the first country under 
mandate to be advanced to full independence. Times (London), Oct. 4, 1932, 
p.13. DL. N. M.S., Oct., 1932, p. 276. 


3-7 Mieration Sratistics. International conference of migration statisticians met in 
Geneva attended by representatives of 25 countries. J. L. O. M. S., Oct., 1932, 
no. 10. 


3 to November 9 Wortp Economic ConrerEeNcre. Committee of League of Nations 
Council for organization of the conference, decided that it should be held in London, 
and that besides the League members and the United States of America, Afghanis- 
tan, Brazil, Costa Rica, Danzig Free City, Ecuador, Egypt, Hejaz, Iceland and the 
U. 8. S. R. should be invited to participate. L. N. O. J., Nov., 1932. B.I.N., 
Oct. 13, 1932, p. 28. Times (London), Nov. 3, 1932, p. 13. Round Table, Sept. 
and Dec. 1932. 
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Maovrtva, Appointed to represent Peru on Pan American Con- 
ciliation Commission in Washington to consider Colombian-Peruvian border clash, 
growing out of seizure on Sept. 1 by Peruvian citizens of Leticia. N. Y. Times, 
Oct. 6, 1932, p. 9. 


NATIONALITY OF WOMEN. League of Nations Assembly at its 12th session con- 
sidered question: ‘‘Should Articles 8 to 11 of the Hague Convention of April 12, 
1930, be submitted for revision to a new conference” and decided in the negative. 
L. N. M.S., Oct., 1932, pp. 280 and 308. Text of resolution: L. N. A. J., Oct. 13, 
1932, p. 315. N. Y. Times, Oct. 13, 1932, p. 8. Equal Rights, Oct. 29, 1932, 
p. 308. 


Siavery. British proposals for abolition of slavery adopted by League of Nations 
Assembly after ten years’ enquiry and discussion of the subject. Times (London), 
Oct. 13, 1932, p. 13. 


14-15 Great Brirain—IrisH Free State. Discussion of annuities dispute in London by 
officials of the two governments resulted in failure. N. Y. Times, Oct. 16, 1932, 
p. 10; Oct. 23, 1932, VIII, 4. Papers relating to the conference: Cmd. 4184. 
Times (London), Oct. 15-17, 1932, pp. 10 and 12. 


PERMANENT Court oF INTERNATIONAL Justice. 26th (extr.) session opened for 
consideration of seven cases. L. N.M.S., Oct., 1932, p. 306. 


INTERNATIONAL INSTITUTE OF AGRICULTURE. Ratified draft agreement whereby 
League of Nations Council recognizes the Institute as advisory organ of the League 
in agricultural matters. N.Y. Times, Oct. 19, 1932, p. 4. 


21 CaiLe—UnirTep Srates. New government recognized by United States and diplo- 
matic relations resumed. N. Y. Times, Oct. 22, 1932, p. 1. 


22-26 BaLKAN States. Third conference held in Bucharest with representatives from 
Greece, Turkey, Yugoslavia, Albania, Bulgaria and Rumania, at which an Inter- 
Balkan Commission was set up to deal with minorities N.Y. Times, Oct. 23 and 
Nov. 1932, pp. 7 and 23. Near East and India, Nov. 17, 1932, p. 923. Times 
(London), Oct. 27, 1932. 


22 Betarum—Unirtep Srates. Arrangement made by exchange of notes for accept- 
ance by each country of certificates of airworthiness for aircraft exported from the 
other country. Press releases, Nov. 26, 1932, p. 357. 


24-28 INTERNATIONAL LaBor OrFice. Governing body held 60th session in Madrid and 
decided that special conference on reduction of hours of work should open on Jan. 
10, 1933. J. L. O. M. S., Oct., 1932, no. 10. 


29 ARGENTINA—CHILE. Signed agreement on tariff rates. B. J. N., Nov. 10, 1932, 
p. 12. 


29 Rance. Signed commercial agreement to facilitate release of “frozen” 
French credits. B. I. N., Nov. 10, 1932, p. 12. 


November, 1932 
1 GENERAL Ciaims Commission (U. S. and Panama). Announced that the commis- 
sion would reconvene in Washington on Nov. 1. Twenty-six cases, involving 145 
claims, filed with commission. Names of officials: Press releases, Oct. 22, 1932, 

p. 273. 


Great Brirarin—Unitep States. Correspondence made public respecting condi- 
tions under which Iraq is to be administered after mandate is ended. Text: Press 
releases, Nov. 5, 1932, p. 300. U.S. Daily, Nov. 7, 1932, p. 3; N. Y. Times, Nov. 
4, 1932, p. 5. 
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GERMANY—SWITZERLAND. Signed temporary trade agreement at Geneva. B. J. N., 
Nov. 10, 1932, p. 25. 


Prersta—TorKEyY. Signed security pact in Constantinople to last five years. B. J. N., 
Nov. 24, 1932, p. 27. 


10-15 INTERGOVERNMENTAL Dests. On Nov. 10 and 15 Great Britain, France, and Bel- 
gium requested the United States to enter into discussion of entire question of war 
debts, and pending agreement on question, to postpone payments due to the United 
States on Dec. 15. Text: U.S. Daily, Nov. 14, 1932, p.1. Press notice, Nov. 19, 
1932, p. 317. On Nov. 13, President Hoover invited President elect Roosevelt to 
conference on future policy at the White House, and the invitation was accepted. 
Texts: U. S. Daily, Nov. 15-16, 1932, p. 3. On Nov. 14, the committee for the 
consideration of intergovernmental debts (of which A. P. Sloan, Jr., is chairman) 
published its report asking recreation of World War Foreign Debt Commission. 
C. S. Monitor, Nov. 14, 1932, p. 3. Text: N. Y. Times, Nov. 14, 1932, p. 1, 10. 


ARGENTINA—CHILE. Signed agreement for re-opening Trans-Andine Railway to 
traffic. B. I. N., Nov. 24, 1932, p. 13. 


Cuite—Perv. Signed commercial agreement to cover trading through frontier 
between Tacna and Arica. N.Y. Times, Nov. 20, 1932, p. 7. 


OrrawA TARIFF AGREEMENTS. Received royal assent on Nov. 15 and went into 
effect at midnight on Nov. 16. N. Y. Times, Nov. 16, 1982, p. 4. 


PERMANENT Court OF INTERNATIONAL JUSTICE. Gave advisory opinion in affirma- 
tive, by vote of 6 to 5, on question submitted by League Council at request of 
International Labor Office, as to whether convention of 1919 on night work of 
women bars night work of women executives. N.Y. Times, Nov. 16, 1932, p. 19. 


INTERNATIONAL CONVENTIONS 


AvustTRIAN Protrocot. Lausanne, July 15, 1932. 
Text: Europe, Aug. 6, 1932, p. 965. 


AvTomoTivE TrarFic. Washington, Oct. 6, 1930. 
Ratification deposited: Dominican Republic. T7. J. B., Sept., 1932, p. 11. 


Brus oF EXCHANGE AND Promissory Notes. Convention and Protocol. Geneva, June 7, 
1930. 
Ratifications: Denmark, Netherlands, Norway, Sweden. L. N. O. J., Sept., 1932, p. 
1551. T.J. B., Sept., 1932. 


Cuecxs. Conflict of Laws on Checks. Geneva, March 19, 1931. 
Ratifications: Denmark, Norway, Sweden. L. N. O. J., Sept., 1932. 


Cuecxks. Convention and Protocol. Geneva, March 19, 1931. 
Ratifications: Denmark, Norway, Sweden. L. N. O. J., Sept., 1932. 


Cuecxks. Stamp Laws. Geneva, March 19, 1931. 
Ratifications: Denmark, Norway, Sweden. L. N. O. J., Sept., 1932. 


CuemicaL WarFARE. Geneva, June 17, 1925. 
Ratifications deposited: 
Norway. July 27, 1932. 
Switzerland. July 12,1932. 7. J. B., Sept., 1932, pp. 3 and 6. 


ComMERCIAL AVIATION CONVENTION. Havana, Feb. 20, 1928. 
Ratification deposited: Cuba. Sept. 12, 1932. Press releases, Oct. 22, 1932, p. 271. 


150 


CHRONICLE OF INTERNATIONAL EVENTS 151 


ConFiict oF Laws ON BILLs oF ExcHANGE AND Promissory Nores. Convention and 
Protocol. Geneva, June 7, 1932. 

Ratifications: Denmark, Netherlands, Norway, Sweden. L. N. O. J., Sept., 1932, p. 
1552. J. B., Sept., 1932, p. 8. 


Coryricut ConvENTION. Buenos Aires, Aug. 11, 1910. 
Ratification: Peru (as of April 30,1920). 7.J. B., Aug., 1932, p. 17. 


Corrriacut Union. Berne. Sept. 9, 1886. Revision. Rome, June 2, 1928. 
Ratification: Spain. July 21, 1932. T. J. B., Sept., 1932, p. 7. 


Drptomatic Orricers. Havana, Feb. 20, 1928. 
Ratification deposited: Venezuela. Aug. 20,1932. T. J. B., Sept., 1932, p. 4. 


Economic Statistics. Convention and Protocol. Geneva, Dec. 14, 1928. 
Accession deposited: Cuba. Aug. 17, 1932. T. J. B., Sept., 1932, p. 11. 


EXHIBITIONS. Paris, Nov. 22, 1928. 
Ratification: Greece. June 30, 1932. T. J. B., Aug., 1932, p. 27. 


GENERAL Act For Paciric SETTLEMENT. Geneva, Sept. 26, 1928. 
Ratification deposited: Norway. July 18, 1932. 7. J. B., Aug., 1932, p. 2. 


GERMAN Peace Treaty. Versailles, June 28, 1919. Amendment to Art. 393. Geneva, 
Nov. 2, 1922. 
Ratification: Italy. July 19, 19382. L. N. O. J., Sept., 1932. 


HospiTau Suips. The Hague, Dec. 21, 1904. 
Adhesion: Turkey. June 8, 1932. T7.J. B., Sept., 1932, p. 6. 


InTER-AMERICAN ARBITRATION TREATY. Washington, Jan. 5, 1929. 
Ratification deposited: Venezuela. Sept. 1, 1932. 7. J. B., Sept., 1932. 


Maritime ConvEnTIons. (1) Collisions. (2) Salvage at sea. Brussels, Sept. 23, 1910. 
Adhesion: Latvia. Sept.2,1932. T.J.B.,Sept., 1932, p. 9. 


Maritime Ports Réaime. Convention and Statute. Geneva, Dec. 9, 1923. 
Ratification: France. Aug. 2, 1932. L. N. O. J., Sept., 1932, p. 1551. 


Minitmum-WaGeE-F1x1neg Macuinery. Convention. Geneva, June 16, 1928. 
Ratification: Hungary. July 30, 1932. L. N. 0. J., Sept., 1932. 


Moror VEHICLES TAXATION. Geneva, March 30, 1931. 
Accession: Southern Rhodesia. Aug. 6, 1932. L. N. O. J., Sept., 1932. 


Narcotics. CONVENTION AND Protrocou. Geneva, July 13, 1931. 
Accession: Sudan. Aug. 25, 1932. T.J. B., Sept., 1932. 
Ratification: Sweden. Aug. 12, 1932. L. N.O. J., Sept., 1932. 


PostaL UNION OF THE AMERICAS AND SPAIN. Madrid, Nov. 10, 1931. 
Ratification: Spain. July 12,1932. T. J. B., Aug., 1932, p. 22. 


PREVENTION OF War. Geneva, Sept. 26, 1931. 
Ratification: Norway. July 18, 1932. L. N.O.J., Sept., 1932. 


PRISONERS OF War. Geneva, July 27, 1929. 
Ratification (without special legal act): Sweden. 7. J. B., Sept., 1932, p. 5. 


Rapio TELEGRAPH CONVENTION AND REGULATIONS. Washington, Nov. 25, 1927. 
Ratifications deposited: 
Costa Rica and Nicaragua. T. J. B., Sept., 1932, p. 11. 
Egypt. Aug. 24, 1932. 
Switzerland. July 18, 1932. 7. J. B., Aug., 1932, p. 23. 
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Rep Cross. Geneva, July 27, 1929. 
Ratifications deposited: Denmark and Mexico. 7. J. B., Sept., 1932, p. 5. 


Sarety aT Sea. London, May 31, 1929. 
Adhesion: Danzig. T. J. B., Oct., 1932, p. 5. 
Ratification deposited: Spain. June 22, 1932. 7. J. B., Aug., 1932, p. 10. 


Sramp Laws. Convention and Protocol. Geneva, June 7, 1930. 
Ratifications: Denmark, Netherlands, Norway, Sweden. 7. J. B., Sept., 1932, p. 8. 
L. N. O. J., Sept., 1932. 


WEIGHT OF PackaGEs ON VEssELS. Geneva, June 21, 1929. 
Ratifications deposited: 
Norway. July 1, 1932. 7. J. B., Aug., 1932, p. 22. 
Finland. Aug. 8, 1932. L. N.O. J., Sept., 1932, p. 1554. 


Wuauina. Geneva, Sept. 24, 1931. 
Ratification deposited: Norway. July 18, 1932. 7. J. B., Aug., 1932, p. 21. 
M. ALIcE MaTTHEWS 


ARBITRAL AWARD 


RENDERED PURSUANT TO THE COMPROMIS SIGNED AT LONDON, MARCH 4, 1930, 
BETWEEN FRANCE AND THE UNITED KINGDOM OF GREAT BRITAIN AND 
NORTHERN IRELAND 


In THE MATTER OF THE CLAIM OF MADAME CHEVREAU AGAINST THE 
Unitep Kincpoom ! 


The Hague, June 9, 1931 


Great Britain and her Allies were at war with Germany and Turkey, but not with 
Russia or Persia, and martial law had not been proclaimed in Persian territory occupied 
with permission of the government by the British troops. The latter, however, met with 
armed resistance from certain local inhabitants and hostile bands of brigands under 
Russian Bolshevist leadership. Under these circumstances the British forces in Persia 
had the right to take the necessary measures to protect themselves against acts harmful to 
their operations or favorable to the enemy, a right which in general, according to inter- 
national law, belongs to belligerent forces occupying enemy territory. 

The arbitrary arrest, detention or deportation of a foreigner may give rise to a claim in 
international law; but the claim would not be justified if these measures were taken in 
good faith and upon reasonable suspicion, especially if a zone of military operations is 
involved. In cases of arrest, suspicions must be verified by a serious inquiry, and the 
arrested person given an opportunity to defend himself, and to communicate with the 
consul of his country if he requests it. If there is no inquiry, or if it is unnecessarily 
delayed, or if the detention is unnecessarily prolonged, there is ground for a claim. The 
detained person must be treated in a manner fitting his station and which conforms to the 
standard habitually practiced among civilized nations. If this rule is not observed, there 
is ground for a claim. 

The Arbitrator holds that there was probable cause for the arrest of M. Chevreau and 
that there is no foundation for the complaint that he was refused permission to communi- 
cate with the French consul. Held further, that a proper inquiry into the suspicions 
against M. Chevreau, under proper safeguards, did not take place, and that consequently 
his detention and subsequent deportation, although his charges of ill-treatment were not 
sufficiently proved, took place under circumstances which justify a claim in international 
law; that the said acts caused M. Chevreau moral and material damage for which the 
Government of Great Britain must pay the government of the French Republic, on behalf 
of the claimant, the sum of £2100. 


By a compromis signed at London on March 4, 1930, rendered in French and 
English, the Government of the French Republic and the Government of His 
Britannic Majesty in the United Kingdom of Great Britain and Northern 
Ireland agreed to submit to arbitration a claim filed by the French Govern- 
ment in behalf of Madame Julien Chevreau and to request a foreign jurist to 
act as arbitrator in the case. 

The questions submitted to the decision of the arbitrator are, according to 
the compromis: 


(a) Did the arrest and detention in Persia of M. Chevreau by the 
British forces or authorities in 1918, and his subsequent deportation to 
India and Egypt, take place in such circumstances as to give rise to a 
claim in international law? 


1 Translated from the French original —Eb. 
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(b) In the affirmative, did it cause moral or material damage to M. 
Chevreau and, if so, what is the amount of compensation which should be 
paid by the Government of the United Kingdom on behalf of Madame 
Chevreau? 


At the request of the two governments the undersigned, Frederik Valdemar 
Nikolai Beichmann, member of the Permanent Court of Arbitration and 
former Deputy Judge of the Permanent Court of International Justice, ac- 
cepted the functions of arbitrator. 

In conformity with the terms of the compromis, the parties presented, the 
French Government on July 4, 1930, its memorial concerning the case ac- 
companied by a certain number of supporting documents, and the British 
Government, on October 4, 1930, its counter-memorial, likewise accompanied 
by a certain number of supporting documents, as well as by a French book 
entitled The Inside of the English Spy System by Robert Boucard. 

The French Government answered this counter-memorial by a replication 
filed November 28, 1930, and accompanied also by supporting documents. 

Finally, the British Government having, according to a stipulation made 
in its counter-memorial, completed it on January 12, 1931, by several addi- 
tional documents, the French Government, on its side, the 20th of the same 
month, presented a few brief observations in regard to these documents. 

The International Bureau of the Permanent Court of Arbitration having 
placed its offices and personnel at the disposal of the parties for the present 
case, the meeting provided for in Article 5 of the compromis took place at The 
Hague on the 5th, 6th, 7th and 8th of May, 1931. The parties were repre- 
sented, the French Government by M. Charguéraud-Hartmann, assistant 
jurisconsult of the Ministry for Foreign Affairs, as Agent, the British Govern- 
ment by Mr. M. Shearman, O.B.E., Claims Adviser to the Foreign Office, as 
Agent, by Mr. John Foster, Barrister at Law, as Counsel, and by Mr. Francis 
MacCombe, Barrister at Law, as representative of the Treasury Solicitor. 

At this session the Arbitrator heard M. Charguéraud and Mr. Foster, the 
former in his complaint and replication, the latter in his answer and rejoinder. 
He also heard a witness, Mr. L. F. Lightfoot, offered by the British Govern- 
ment. 

The parties came to the following issues: 

The Government of the French Republic: 

The Agent for the French Government submits that the Arbitrator should 
decide: 

1. That the arrest, detention and subsequent deportation of M. Chevreau 
were effected in circumstances which give rise to a claim in international law; 

2. That by reason of his arrest, detention and deportation, M. Chevreau 
suffered moral and material damages; 

3. That in consequence the sum of £8,680 sterling should be paid by His 
Britannic Majesty’s Government to the Government of the French Republic 
on account of Madame Chevreau. 
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His Britannic Majesty’s Government submit that the Arbitrator should 
decide: 

1. That the arrest, detention and subsequent deportation of M. Chevreau 
were effected in circumstances which do not give rise to any claim in inter- 
national law, and 

2. That no sum is payable by His Britannic Majesty’s Government to the 
Government of the French Republic on account of Madame Chevreau. 

According to the information given to the Arbitrator, the facts of the case 
in its principal points appear to be the following: 

Early in 1918 a British military force under the command of General Dun- 
sterville (““Dunsterforce”) was sent from Bagdad with orders to encamp on 
the edge of the Caspian Sea and with the purpose of opposing the German and 
Turkish forces in case they attempted to go through there into Mesopotamia 
or Persia, in order to prevent the important oil fields of Bakou from falling 
into the enemy’s hands. At that time they were concerned at the attitude of 
the Soviet authorities. The forces available for the operation in question 
were small and their progress was hampered by the hostile activity of bands 
of armed brigands, Djenguélis (“Jangalis’”), under the orders of a certain 
Kuchik Khan. The British troops also encountered much hostility on the 
part of local political heads of whom the principal one was the Russian, 
Cheliapine, who did all in his power to discover the plans and the strength 
of the expedition. The lack of sufficient reserves was a cause of great 
anxiety to the head of the expedition and it was necessary to take the 
greatest possible care to prevent information from reaching actual or 
eventual enemies. 

In July, 1918, the expedition had succeeded in establishing itself at Recht 
despite strong opposition, but it was still threatened by the Djenguélis; it 
underwent several attacks by the troops of Kuchik Khan, and particularly 
an assault on Recht on July 20. The attack was repulsed and the Djenguélis 
retreated to Enzeli and the neighboring country, but their forces were not 
destroyed and enemy spies continued for a time to menace the safety of the 
British expedition. A number of these spies were arrested, including several 
Russians. 

Among the persons arrested was also a French citizen, Julien Chevreau. 
M. Chevreau was born in 1878, in Saint-Marc-La-Briére, Touraine. At the 
age of 14 he went to Hanover to pursue his studies there. After 1900 he 
taught at Hanover and lived for a while in England. Ultimately he became 
professor of languages at Moscow, where he was living at the beginning of the 
war. During the war he went to Enzeli, Persia, but during the month of 
July, 1918, he was at Recht and did not return to Enzeli until the end of the 
month. 

He was arrested in the public gardens of the customs office at Kazian, which 
constitutes the port of Enzeli, in the afternoon of the 8th of August, 1918. 
Enzeli was at this time the seat of general headquarters of General Dunster- 


156 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


ville. There was no French consul at Enzeli, the nearest French consular 
post being at Recht. 

After his arrest, M. Chevreau was imprisoned and sent by automobile 
escort to Bagdad (via Kasvine, Hamadan and Kirmanshah), arriving at 
Bagdad about September 24, 1918, when he was admitted to the hospital. 
He remained some time at the hospital at Bagdad and underwent an opera- 
tion for hemorrhoids. Some time in the beginning of December, 1918, M. 
Chevreau was in the camp for Turkish prisoners of war at Bagdad, and hav- 
ing manifested his desire to communicate with some French authority, he was 
brought before Colonel Sciard, military attaché at general headquarters at 
Bagdad. 

After some correspondence between the French and English ministers at 
Teheran, which continued from October to December, 1918, M. Chevreau, in 
January, 1919, was sent back to France by way of Bassorah, Bombay and 
Port Said, where he was questioned by the French authorities, and arrived at 
Marseille in March. 

These facts concerning M. Chevreau, his prior career, his arrest and the 
treatment received by him were expressly admitted by both parties in a 
declaration made in the course of the oral procedure. It may be added that 
M. Chevreau limped. He was paralyzed in the left leg so that he could walk 
only with the aid of an orthopedic brace. 

The correspondence between the ministers on the subject of M. Chevreau’s 
arrest began with a letter dated October 30, 1918 (annexes, part I, to the 
French memorial), in which the French Minister, having learned through 
public rumor of the disappearance of M. Chevreau and informed by the 
French consul at Recht that M. Chevreau had been arrested and was at Bag- 
dad, requested his English colleague at Teheran for information about the 
arrest, so as to be in a position to furnish the French Government with such 
explanations as it might demand of him on this incident. The British Minis- 
ter answered, November 4, that he had no knowledge of the measures taken 
by the military authorities against M. Chevreau, but that he would make the 
necessary inquiries to obtain such information. (Annexes, part I, to the 
French memorial.) Accordingly, it appears that he first approached the 
British consul at Recht, who, however, responded that he could not secure any 
information because all the military authorities had changed, and later by a 
telegram of the 3rd of December, the Civil Commissioner at Bagdad, Sir 
Arnold Wilson. The latter inquired at general headquarters for information. 
(Annexes to British counter-memorial, p.91.) The staff officer charged with 
this duty, Major R. 8. Duncan, on December 11 and 12, informed the Civil 
Commissioner that M. Chevreau was at that time in the hospital at Bagdad 
and would probably soon be returned to France, that he had been arrested in 
August at Kazian and sent to Bagdad by “Dunsterforce” as an “undesir- 
able,” that he had been caught examining the British stores of oil and the 
Russian radio station, that there had been found among his papers a certifi- 
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cate of exemption from French military service, a portrait of the Kaiser and 
the Kaiserin, and a letter indicating that he had had connections with the 
Comité d’Alliance Islam, and that he was considered by “ Dunsterforce” as a 
German sympathizer and perhaps an enemy agent. Major Duncan also 
mentioned that M. Chevreau’s declarations as to his prior movements had 
been at variance. He added that now M. Chevreau wished to return to 
France, and that the French military attaché, Colonel Sciard, had seen him 
and telegraphed M. Roux (the French consul) at Bassorah concerning his 
case, to have him sent back, but that M. Roux was of the opinion that M. 
Chevreau’s case ought to be submitted to the French Minister at Teheran. 
He therefore requested that the case be submitted to the latter. (Annexes to 
the British counter-memorial, pp. 92-93.) 

On December 12, through the offices of the Civil Commissioner, the content 
of this information was telegraphed to the Minister of Great Britain at 
Teheran, who, in turn, informed the French Minister of it. The latter an- 
swered December 24 by letter, in which he declared the following: 


I don’t think that the French law gives us the power to prevent his 
repatriation, whatever undesirable it may look, but the French Consul 
ought to send a few days before his departure a report to our government 
so that when he arrives in France the authorities there should know what 
heis worth. (Annexes to the French memorial, part I.) 


Subsequently the Civil Commissioner at Bagdad on January 6, 1919, in- 
formed general headquarters that the French Minister had no objection to the 
return of M. Chevreau to France, and on the 10th of January the order was 
given to this effect by the commander-in-chief of the expeditionary forces in 
Mesopotamia. (Annexes to the British counter-memorial, pp. 94-95.) 

Taken through Bassorah and Bombay, as mentioned above, and always 
under guard of British authorities as an “evacué from the enemy camps,” 
M. Chevreau arrived at Port Said on March 7, 1919, where he was handed 
over to the officials of the French base there. 

After having been questioned by the French officer in command (annexes 
to the French memorial, part I), on March 11 he was put on board an English 
ship bound for Marseille, where he arrived March 17. From Marseille he 
went, according to his expressed wish, to his native town where he arrived on 
the 21st. 

A few days after his arrival, April 5, 1919, M. Chevreau addressed to the 
Minister for Foreign Affairs a long letter in which he complained of his 
arrest, the reason for which he said he still did not know, of not having been 
able, in spite of his request, to communicate either orally or in writing with 
the French consul at Recht, and of having been subjected to maltreatment at 
Enzeli as well as while en route to Bagdad. He also complained that during 
his confinement his home at Enzeli had been robbed: “money, clothes and 
other things with the exception of a few pieces of furniture.” He asked that 
an inquiry be made, and formulated several demands, insisting, among other 
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things, that they inform him of the proceedings in his case, that they restore 
to him all the papers and documents seized following the search of his effects, 
that they return to him all that had been stolen from him during his deten- 
tion, or its value, and that they award him a sum equal to the damage caused 
him by the arrest “subsequently admitted to be unjust and illegal by the 
general staff at Bagdad.” (Annexes to the French memorial, part II.) 

The French Minister for Foreign Affairs having approached the British 
Government in regard to this complaint, the War Office in London by tele- 
gram dated June 21, 1919, requested explanations of the commanding general 
in Mesopotamia, which were furnished by a telegram of July 2. (Annexes to 
the British counter-memorial, pp. 79-81.) On the basis of the explanations 
furnished, the British Foreign Office informed the French Ambassador at 
London, by a note dated July 18, 1919, that they had made a careful inquiry 
into the circumstances under which M. Chevreau had been arrested and 
deported in Egypt and had established the following facts: 


M. Chevreau was arrested in August 1918, having been detected by the 
military authorities in examining the British petrol dump and Russian 
wireless apparatus at Kazvin. When cross-examined he failed to fur- 
nish the authorities with a satisfactory explanation of his conduct. 

Among his papers was found a letter associating him with the Comité 
d’Alliance Islam, also a picture of the Kaiser and Kaiserin. He was 
transported to Bagdad under escort. Owing to the radical changes which 
have taken place in the establishment of the Army in Persia since that 
date, it has been unfortunately found impossible to verify the truth of 
M. Chevreau’s ill-treatment during the journey. It is, however, note- 
worthy that he made no complaint while in Persia, and the fact that many 
other foreigners were deported along this route and are known to have 
received satisfactory treatment from their guards at least argues a 
strong presumption that M. Chevreau’s charges are ill-founded. He 
was interviewed by Commandant Sciard, French Military Attaché, on 
his arrival at Bagdad, and the particulars of his case were telegraphed to 
the French consul, then absent on leave at Basrah. The latter declined 
to intervene and referred to the French Minister at Teheran, who agreed 
to M. Chevreau’s repatriation. 

While at Bagdad M. Chevreau was admitted into hospital suffering 
from influenza whee he underwent an operation to facilitate which it 
was found necessary to remove his orthopedic splint. He was placed in 
the ordinary ward without guard and appears to have been treated with 
every consideration, receiving full diet for a man doing full work. His 
assertion that his residence at Enzeli was broken into and robbed is not 
understood, as his property was handed over, at his own request, to the 
French consul at Recht, and no record exists of anything having been 
stolen. (Annexes to the French memorial, part II.) 


Following this note from the Foreign Office, of which M. Chevreau had 
become informed, M. Chevreau, on September 23, 1919, wrote another letter 
to the Ministry for Foreign Affairs. He denied the charges made against 
him, pointed out some inconsistencies in the information of the note, main- 
tained his charges of ill-treatment, at the same time adding others, and in- 
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sisted that his claims should be allowed. (Annexes to the French memorial, 
part IT.) 

There is no indication from the documents presented what immediate effect 
was given this letter by the French Government. But steps taken in October, 
1922, by the French Government to secure another inquiry failed, the Foreign 
Office declaring that it could not reopen the question, and, finally, could add 
nothing of importance to its note of July 18,1919. (Annexes to the French 
memorial, part II.) 

Meanwhile M. Chevreau died at Asniéres May 3, 1925, leaving as his 
widow a woman he had married some time after his return to France in 1919. 

As the survivor of her husband, Madame Chevreau renewed attempts to 
secure damages for the injury suffered by M. Chevreau. Accordingly she 
addressed, October, 1925, the British Minister for Foreign Affairs, who re- 
plied by letter of November 18, 1925, that he was not inclined to reopen the 
question. He explained to her, however, that in the correspondence ex- 
changed in 1919 between the Foreign Office and the French Embassy, there 
had occurred a copyist’s error. It was now agreed that the place of arrest of 
M. Chevreau had from the beginning been shown to be Kazian, the port of 
Enzeli, and not Kasvine, where M. Chevreau had never been. (Annex to the 
French memorial, part III.) 

Further attempts to obtain an amicable settlement having failed, on March 
4, 1930, it was finally agreed between the two governments to submit the case 
to arbitration, as stated above. 

Persia, where M. Chevreau was arrested by the British military authorities, 
was a neutral state which did not participate in the war. But, according to 
what was explained during the oral hearings, the Allied Governments being 
convinced that Persia could not enforce her neutrality in the face of an in- 
vasion of German-Turkish forces, each had obtained from the Persian Gov- 
ernment permission to establish a military force in the zone of influence 
accorded it by an agreement of 1907, that is, Russia in the northwest, Great 
Britain in the southwest. Later, after the Russian revolution in 1917 and 
the coming into power of the Bolshevists, the Russians had shown an inten- 
tion to withdraw their troops from Persia, and it was to take the place of the 
Russian forces that the Dunsterville expedition was undertaken. 

Great Britain and her allies were at war with Germany and Turkey, but 
not with Russia or Persia, and martial law had not been proclaimed in the 
territory occupied by the British troops. The latter, however, at the time 
M. Chevreau was put under arrest, met armed resistance from the Djenguélis 
under the command of Kuchik Khan, whose strength was considerable, around 
5,000, and fairly well organized. 

Under these circumstances, the Arbitrator deems he cannot deny that the 
British forces in Persia had the right to take the measures necessary to pro- 
tect themselves against the acts of the civilian population which were of a 
kind harmful to their operations or favorable to the enemy, a right which in 
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general, according to international law, belongs to belligerent forces occupy- 
ing enemy territory. 

It also appears that the French Government does not deny that, under the 
circumstances, the British forces in Persia were in a situation in which it was 
necessary to exercise this right. It restricts itself to the observation that the 
authorities who proceed in an arrest or deportation have more latitude and 
greater liberty of action when martial law is in force. Such a rule is so 
vague that it needs to be clarified by a more precise indication of the differ- 
ences which it suggests. At any rate, the differences, if there are any, have 
no place in the opinion of the Arbitrator, in the present case. 

The principles involved in the present case which, among others, have been 
applied by different international commissions, may be briefly stated as 
follows: 

(1) The arbitrary arrest, detention or deportation of a foreigner may give 
rise to a claim in international law. But the claim is not justified if these 
measures were taken in good faith and upon reasonable suspicion, especially 
if a zone of military operations is involved. 

(2) In cases of arrest, suspicions must be verified by a serious inquiry, and 
the arrested person given an opportunity to defend himself against the sus- 
picions directed against him, and particularly to communicate with the consul 
of his country if he requests it. If there is no inquiry, or if it is unnecessarily 
delayed, or, in general, if the detention is unnecessarily prolonged, there is 
ground for a claim. 

(3) The detained person must be treated in a manner fitting his station, 
and which conforms to the standard habitually practised among civilized 
nations. If this rule is not observed, there is ground for a claim. 

As to the foregoing principles, there do not seem to be any serious differences 
between the parties. But it may be stated that the French Government in its 
oral pleading maintained that “in a country of capitulations (as Persia still 
was in 1918) particularly, one must guard closely and with more than ordi- 
nary care, the observance of the principle that the person arrested should be 
provided with a means of communicating with his consul.” According to the 
explanations given, the French Government does not pretend to assume in 
this case that the existence of a régime of capitulations in Persia had the effect 
of imposing upon the British authorities a strict obligation to inform proprio 
motu the French authorities of the arrest of one of their nationals in war time. 
What it does claim is that, according to common international law, there is a 

duty to give the accused, if he demands it, an opportunity to communicate 
with his consul, and that there is likewise an international obligation to give 
information concerning the arrested person to the national authorities, if they 
request it. 

The French Government declared it did not ask the Arbitrator to resolve 
the question of the competence of the respective military jurisdictions in @ 

country of capitulations; it considers, relying upon a holding of the arbitral 
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sentence, rendered May 22, 1909, in the case of the Casablanca deserters, 
that this question is open, and it requests the Arbitrator to so state. Con- 
sidering, however, that after what has gone before, such an admission does 
not seem to have any practical significance in the present case and that it is 
not the function of the Arbitrator to pronounce upon questions lacking such 
an aspect, the Arbitrator is of the opinion that he should limit himself to stat- 
ing that there is no occasion for him to decide the question of competency 
mentioned above. 

As to the rule put by the French Government, it constitutes a considera- 
tion which, perhaps, should be taken into account in the appraisal of the 
facts, but the Arbitrator does not think it presents the characteristics of a 
rule of law. 

The reasons for which the French Government thinks that the circum- 
stances in which the arrest and detention of M. Chevreau by the British 
authorities and his deportation to India and Egypt took place give rise to an 
international claim, may be stated briefly as follows: 

The facts relied upon in the charge against M. Chevreau are not of a 
nature to create suspicions grave enough to justify the measures taken against 
him. Even if the aforesaid facts had formed a reasonable ground for his 
arrest, the suspicions would have been proved groundless at a hearing ac- 
companied by the usual safeguards of civilized nations. But there was no 
inquiry with such safeguards, at least at the proper time. In particular, 
M. Chevreau, in spite of his request, was not allowed to communicate with 
the French consul at Recht; it was not until four months after his arrest that 
he was able to converse a few minutes with the French military attaché at 
Bagdad, who, however, had no authority to protect his fellow citizen. The 
detention of M. Chevreau lasted much longer than was necessary, and the 
treatment accorded him during his imprisonment and while being taken to 
Bagdad was not that which was due a man of his nationality and station. 

Before beginning an examination of these various grievances, the Arbi- 
trator deems it his duty to make some statements concerning the burden of 
proof. While the British Government asserts that this burden is upon the 
French Government as the plaintiff, the latter maintains that in the present 
case there is neither plaintiff nor defendant. On this subject it calls atten- 
tion to an order issued August 15, 1929, by the Permanent Court of Inter- 
national Justice, where it was said that, the case involved having been 
brought up by a compromis, there was no plaintiff nor defendant. But on 
that point, in the opinion of the Arbitrator, there is a misunderstanding. 
The order only refers to a question of procedure and decides nothing in re- 
gard to questions relative to the burden of proof. The matter is compli- 
cated, and if Article 3 of the compromis imposes upon both parties the duty of 
“determining to the satisfaction of the Arbitrator the authenticity of all 
points of fact offered to establish or disprove responsibility,” that provision, 
in the Arbitrator’s opinion, is not intended to exclude the application of the 
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ordinary rules of proof. It only shows that there can also be a duty to prove 
the existence of the facts alleged in order to deny responsibility. 

Mention has already been made of the facts alleged concerning M. Chev- 
reau in the memorandum from Major R. 8. Duncan to Sir Arnold Wilson in 
December, 1918, the contents of which were communicated to the French 
Minister at Teheran, viz., of having been caught examining the British oil 
supplies and the Russian wireless installation, of having been found in pos- 
session of a picture of the Emperor and Empress of Germany, and of a letter 
indicating that he had had dealings with the Comité d’Alliance Islam, of 
having given different answers, when questioned, concerning his previous 
residing places and of having been considered by Dunsterforce as a German 
sympathizer and perhaps an enemy spy. These are the same charges con- 
tained in the telegram sent by the “G. O. C. Mesopotamia” July 2, 1919, to 
the War Office and in the note of the Foreign Office to the French Ambassador 
dated the 18th of the same month, not taking into account the erroneous in- 
formation contained in the latter indicating Kasvine as the place where M. 
Chevreau had been taken examining the oil supplies and the wireless installa- 
tion. 

Are these facts sufficient to prove that M. Chevreau was a German sympa- 
thizer and even an enemy agent? The Arbitrator does not think so. The 
act of looking over the oil supplies and the wireless station may be perfectly 
innocent, and the possession of a portrait of the Emperor of Germany with 
the Empress is very little ground for a suspicion of German sympathies. As 
to the letter purporting to show connections with the Comité d’Alliance Islam, 
it was not produced—it is probably no longer in existence—and the British 
Government could not furnish any definite information as to the contents of 
the letter. It is true that, in the note from the Foreign Office, it is said that 
“when cross-examined he failed to furnish the authorities with a satisfactory 
explanation of his conduct.” But no further explanation was given, and the 
source of this allegation, which is not in the telegram from the “G. O. C. 
Mesopotamia,” was not indicated. 

The Arbitrator believes, however, that he must hold that, on the basis of 
the facts in question, M. Chevreau was liable to arrest. But it then became 
the duty of the British authorities to proceed without delay to an inquiry in 
which M. Chevreau, having been informed of the suspicions about him and 
of the acts charged to him, might have explained these facts, as he did in 1919 
after having been informed of the note from the Foreign Office. According 
to these explanations, the picture, about the size of a five franc piece, gotten 
from a box of chocolate of German origin, belonged to a pupil who had lost it 
at M. Chevreau’s house; the latter had found it and was going to return it to 
him. Concerning the letter, he said it had no connection with the strategic 
operations of the British army in Persia or with the English policy; it was 
written for the sole purpose of answering the solicitations of the Provincial 

Director of Persian customs at Enzeli, who asked him to make an official 
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application for a position in his department to replace another Frenchman 
who was returning to France. It is a little vague, but a letter dated De- 
cember 27, 1923, from M. Nouri, then Provincial Director, confirms the fact 
that there had been received from M. Chevreau a request for employment in 
the customs bureau, which in April, 1918, had been sent to the Comité 
“Etéhadé Islam,” but which had not been returned to the office of the Di- 
rector and from which nothing had resulted. Regarding the charge of hav- 
ing been caught examining the oil depot and the wireless installation, M. 
Chevreau simply denied that he had been at Kasvine, the town which had 
been indicated instead of Kazian in the British note as the place where this 
act had taken place. The error on this point was not admitted by the British 
Government until November, 1925, after M. Chevreau’s death. But, rely- 
ing upon the two declarations of Persian customs officials at Enzeli, one dated 
April 18, 1926, the other dated September 10, 1927 (annexes to the French 
memorial, part III), the French Government maintained that the garden of 
the customs office at Kazian where M. Chevreau was arrested, was a public 
garden open to everybody and that there was no oil reservoir there. There 
were, about 800 meters away, some cans of stored gasoline, but soldiers kept 
the public away from this place. It therefore concluded that this ground of 
suspicion could not be maintained. 

It also recalls that the British authorities in Bagdad, in December, 1918, 
when they examined the case of M. Chevreau, came to the conclusion that 
the acts charged against M. Chevreau could not be sustained. In fact, in a 
telegram (undated, but at any rate prior to December 17, 1918), sent by the 
French military attaché at Bagdad, Colonel Sciard, to the French consul at 
Bassorah, it was stated: “The General Staff informs me that one named 
Julien Chevreau has just arrived camp prisoners of war.—General Staff 
asks what it should do with this man against whom no accusation is lodged. 
He requests repatriation.” On the other hand, in the telegram sent by the 
“G. O. C. Mesopotamia” to the War Office, July 2, 1919 (British counter- 
memorial, p. 81), this allegation is contradicted; it is there stated: “Arrest 
was not unjust and no admission was made, he was a Germanophile and pos- 
sibly enemy agent.” However that may be, it is certain, nevertheless, that 
no prosecution was instituted against M. Chevreau. 

It is proper to add that, during the questioning at Port Said, M. Chevreau 
asserted that he had done several favors for the English, “particularly by his 
knowledge of foreign languages and by certain information relative to the 
geography of the country,” and that the Rev. Murray, who had known M. 
Chevreau at Recht, where the latter gave him French lessons at the Presby- 
terian mission school in 1918, said in a letter of February 27, 1922, that he 
believes that M. Chevreau conferred with the political officer and the captain 
who was head of the “intelligence department” at Recht, in order to give 
them certain information. (Annexes to the French memorial, part 5.) It 
also appears that M. Chevreau enjoyed a good reputation at Enzeli as well 
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as in his native town in France. (Annexes to the French memorial, parts 5 
and 6.) 

The foregoing argument rests on the presumption that the arrest of M. 
Chevreau was due to no other causes than those indicated by Major R. S. 
Duncan in his memorandum. But, in its counter-memorial the British Gov- 
ernment offered statements which add considerably to the facts leading to M. 
Chevreau’s arrest. They are especially the statements of former Capt. 
Lightfoot, the arresting officer, former Capt. Keighley, who took part in a 
search of Chevreau’s home in Enzeli, and of former Capt. McKay, who had, 
while he was on duty at Bagdad as an officer of the general staff (intelligence 
duties) in December, 1918, secured information from Enzeli concerning M. 
Chevreau. Mr. Lightfoot was also heard as a witness at the request of the 
British Government. According to his statement, M. Hunin, a Belgian who 
was at that time Provincial Director of Customs at Enzeli, called his atten- 
tion to the fact that M. Chevreau, who lived in the native quarter in Enzeli, 
was obtaining from the English troops information concerning their number 
and equipment and that he was giving this information to Kuchik Khan. 
Following this accusation, Mr. Lightfoot watched M. Chevreau and had seen 
him several times in the vicinity of the depots and the British truck parks 
questioning the soldiers and the drivers, and was then convinced that when a 
transport arrived, M. Chevreau endeavored to secure important tactical 
information by talking with the men. He had also twice observed M. Chev- 
reau listening to the wireless apparatus. He had warned M. Chevreau 
several times and told him to keep a reasonable distance away from the wire- 
less. But M. Chevreau only smiled. Finally Mr. Lightfoot, from a hiding 
place, caught M. Chevreau red-handed in the act of questioning a subaltern 
in the transport service about the troops en route for Kazian and about their 
equipment. The subaltern having admitted that he had been questioned, 
Mr. Lightfoot arrested Chevreau and ordered the subaltern to take him to 
general headquarters. M. Chevreau did not protest. Then, Mr. Lightfoot, 
accompanied by another English captain, went to Chevreau’s home to make 
asearch. They found there a quantity of letters in various languages which 
Mr. Lightfoot gave over to a major whom he thought he recalled was Major 
Browne of the Indian Army. After such a length of time Mr. Lightfoot says 
he does not remember the contents of the papers found; he knows, however, 
he says, that the contents were of a nature to convince him that the arrest of 
M. Chevreau was justified and that the latter was, no doubt, in the service of 
Kuchik Khan. In his statement Mr. Lightfoot also says he remembers 
vaguely that he had accompanied Major Browne to see M. Hunin after the 
arrest of M. Chevreau, that Major Browne had questioned M. Hunin on 
what he had seen and heard of the activities of M. Chevreau, that M. Hunin 
was perfectly sure that Chevreau was in the pay of Kuchik Khan and that 
Major Browne and Mr. Lightfoot were convinced that it was true and that 
Chevreau should be sent to Bagdad as a person whom it would be dangerous 
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to let remain in the neighborhood because of the military operations taking 
place there. On the other hand, he declares he never learned what happened 
to M. Chevreau after he had been sent to station headquarters. 

Mr. Lightfoot’s recital is confirmed in several points by the statement of 
Mr. Keighley of June 29, 1930. The latter says he remembers M. Chevreau, 
who was pointed out to him as having always questioned the drivers of the 
motor convoys from Kasvine to Kazian and as having attempted to find out 
the number of the British forces in Persia, the number of troops en route to 
Kazian, etc. That was reported to Major Browne who was the commanding 
officer at Kazian. It is my impression, says Mr. Keighley, that Major 
Browne was in communication with M. “Hunon” concerning the good faith 
of the scholarly activity of M. Chevreau in Enzeli; the result was that Major 
Browne ordered the arrest of the latter on August 7, 1918, and that Mr. Keigh- 
ley was ordered to go with Capt. Lightfoot to search the lodgings of M. 
Chevreau in the Bazaar of Enzeli, which they did the same night as there 
was some danger in going there during the day because of the presence of 
Kuchik Khan’s agents in this part of the port. They gathered together a 
quantity of correspondence and were surprised at the absence of French let- 
ters and at the presence of a great number of German books, notably, of 
dictionaries, all in German and other languages. The seized papers were 
sent to Major Browne’s office. Personally Mr. Keighley had the impression 
that M. Chevreau was spying for someone. 

Mr. McKay, whose statement is dated September 24, 1930, reports that one 
day in the middle of December, when he had gone to the camp of Turkish 
prisoners at Hinaidi, near Bagdad, he was approached by a person who said 
he was French and asked to see the French consul. After having consulted 
his colonel, Capt. McKay sent to Enzeli for information. After an answer 
had been received, M. Chevreau was arrested and sent to Kasvine and from 
there to Bagdad under suspicion of being an agent of the forces which were 
opposing the advance of the British troops towards the Caspian Sea. Mr. 
McKay remembers, he says, that it was alleged that M. Chevreau lived in 
the native quarter in Enzeli—which was in itself a reason for suspecting him, 
—that it was believed that he sympathized with the Comité d’Alliance Islam 
and the Bolshevists, who then had control of Enzeli, or even that he was in 
their pay, that he had shown too much attention to the British wireless ap- 
paratus and that it was believed he had obtained information as to the 
strength and distribution of the British troops. It was reported that when 
he was arrested, they had found on him the names of British officers and units, 
and Mr. McKay recalls, he says, that in one report it was stated that if 
M. Chevreau had not been a Frenchman, he might have been shot. After 
having received these reports, Mr. McKay had again seen M. Chevreau, 
who made a lengthy statement concerning his history and activities, 
after which Mr. McKay had sent his report with this statement to General 
Headquarters. 
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When examined as a witness, Mr. Lightfoot confirmed, among other state- 
ments, his declarations as to the denunciation of M. Chevreau by M. Hunin, 
the warnings he had given M. Chevreau at least six times in three weeks, and 
as to what happened after the arrest. He also said that the first time he saw 
M. Chevreau the latter was coming from a meeting of the leaders of the 
Kuchik Khan movement at Enzeli, a movement which had for its purpose 
“Persia for Persians.” 

On the other hand, M. Hunin, then Inspector General of Customs at Te- 
heran, in a letter dated June 21, 1930 (British counter-memorial, p. 76), 
declared he had “no knowledge of the acts of Julien Chevreau” and was not 
“in a position to express an opinion on the facts concerning him.” Is this a 
denial of Mr. Lightfoot’s allegations or only a statement that he is unable 
either to confirm or contradict these allegations? That is a question on 
which the Arbitrator considers he should not stop. 

He also thinks he need not stop to find out whether the facts reported by 
Mr. Lightfoot should be considered as exact and whether they have been cor- 
rectly interpreted. It appears sufficient to state, on the one hand, that the 
aforesaid facts were of a nature to create against M. Chevreau suspicions 
justifying his temporary arrest, and on the other, that when in December, 
1918, at Bagdad, an inquiry was begun in order to answer the request for 
information concerning M. Chevreau, no other charges against him were 
mentioned except those contained in Major Duncan’s memorandum. 

According to the statement of Sir Arnold Wilson (British counter-memo- 
rial, p. 76), some particulars had been telegraphed from Enzeli and Kasvine. 
They were, in all probability, the same facts mentioned by Mr. McKay in 
his statement. The interview between Colonel Sciard and M. Chevreau took 
place prior to the memorandum of Major Duncan; on the other hand, accord- 
ing to Mr. McKay’s declaration, it was not until after the receipt of the par- 
ticulars requested by him that the interview took place. The general staff 
in Bagdad and also Sir Arnold Wilson must therefore be presumed to have 
acted with knowledge of the said information when they confined themselves 
to mentioning the charges contained in the said memorandum and in the tele- 
gram sent December 12 by Sir Arnold Wilson to the Minister of Great Britain 
at Teheran. At any rate, if they had no knowledge of the documents found 
by Mr. McKay until later, no correction seems to have been made concern- 
ing the charges against M. Chevreau. 

Under these conditions, the Arbitrator thinks that in the present case, 
account should be taken only of the charges made by the authorities at 
Bagdad. It is not certain that M. Chevreau had been able to give any ex- 
planation of the charges made against him in the course of the proceedings, 

several years after his death, and which, it appears, were not thought worth 
pressing. But the Arbitrator desires to add that there is no reason for doubt- 
ing the sincerity or good faith of Mr. Lightfoot, whose recital was affirmed by 
him on the witness stand, as well as in several points by the statements of 
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Mr. Keighley and Mr. McKay. Even if the facts are admitted to be true, a 
different interpretation of the alleged acts seems possible. 

It has already been said that the facts alleged against M. Chevreau would 
justify his arrest, but only as a provisional measure, and that it was the duty 
of the British authorities to initiate without delay an inquiry in which M. 
Chevreau, informed of the suspicions lodged against him and of the acts 
charged to him, might have furnished explanations of these acts and defended 
himself against the charges of which he was the object. They should also 
have allowed him to get in touch with his consul if he had so requested. 

The question is, then, whether the British authorities performed these 
duties, and at the proper time. 

As to their obligation to allow M. Chevreau to communicate with the 
French consul if he had demanded it, the British Government denies that M. 
Chevreau made any such request prior to the time when, in December, 1918, 
at Bagdad, he expressed to Capt. McKay his desire to see the French consul, 
and, the consul being absent, he was allowed to converse with Colonel Sciard. 
On the other hand, according to what M. Chevreau said, at the time of his 
examination at Port Said and which he repeated in his letter of April 5, 1919, 
he had asked to be permitted to see the French consul as soon as he was ar- 
rested. He had, he stated in his letter, protested against the arrest and 
demanded immediately to see the consul, which was refused; he had then 
asked permission to write and notify him of his arrest, without, however, 
receiving any answer. But the French Government could not show any 
proof of these allegations, and Mr. Lightfoot, who arrested M. Chevreau, 
contradicted them. He declared, and repeated in his testimony, that M. 
Chevreau said nothing when he was arrested; he only smiled. Also, among 
other things, General Dunsterville declared (British counter-memorial, p. 
36) that if M. Chevreau had so expressed his desire, his case would have been 
submitted to the French consul in Recht, M. Sempé, and that, if a person who 
claimed French nationality had presented a request to that effect, they would 
have immediately arranged for him to see either M. Sempé or the French 
military attaché, M. Poidebard. He also said that if M. Chevreau had 
claimed special treatment as a French national, his case would have been 
referred to him, General Dunsterville, because he was then in Enzeli. Other 
superior officers expressed the same views. 

Under these conditions, and as the burden is upon the French Government 
to prove, in case it is denied, that M. Chevreau had in fact presented the re- 
quest as he alleges he did, the Arbitrator must consider as without founda- 
tion the complaint on this point made against the British authorities. 

This point disposed of, the information upon which the Arbitrator must 
base his answer to the question whether the British authorities discharged 
their duties in the proper time is very meager. The papers in the case which, 
in 1918 and probably also in 1919, were in the archives of the British General 
Staff in Bagdad and also, perhaps, in other British military archives, could 
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not be found; it appears that they were destroyed, a proceeding which, accord- 
ing to the explanations given by the British, would have been regular because 
it was a question of a “temporary force.” 

However, as to whether a hearing took place while M. Chevreau was still at 
Enzeli, it can be stated that there was not at Enzeli any inquiry appropriate 
to the circumstances. M. Hunin, in his letter mentioned above, said that M. 
Chevreau was never questioned in his presence, and Mr. Lightfoot testified 
that he had not been called to give any explanations in the presence of M. 
Chevreau and that he did not know whether he had been examined at Enzeli. 

It is also known that M. Chevreau was questioned at Kasvine, where, ac- 
cording to Mr. Lightfoot, there must have been a military court and where, 
according to Brigadier-General H. C. Duncan, who was Assistant Quarter- 
master General of General Dunsterville’s forces (British counter-memorial, 
p. 41), they were accustomed (a custom which, however, was not always ob- 
served) to question suspects sent there from Enzeli. But all that is known 
of this interrogatory is what M. Chevreau says about it in his letter of April 
5, 1919, that is, that having found out that a search had been made of his 
home in Enzeli, he had asked what had become of his belongings—money, 
clothes, books and other articles—and that the officer had answered that he 
need not worry, that everything would be sent to him at Bagdad (Annexes, 
part II, to the French memorial). However, concerning the character of the 
questionings usually conducted at Kasvine, some information was furnished 
by Brigadier-General M. Saunders who, up to November, 1918, had been an 
officer on the general staff (“intelligence”) at the headquarters of the British 
forces in southern Persia. He said, in a letter dated February 11, 1930 
(British counter-memorial, p. 64), that all cases were carefully examined, 
first by the commanding officer of the place and then at general headquarters 
of the said forces, and, that, if from this examination “definite proofs”—in 
another letter, of August 23, 1930, he said “satisfactory proof’—were ob- 
tained, the suspects were sent to Bagdad with a complete report in the case 
of each prisoner. At Bagdad the cases were reéxamined and the prisoners 
sent to India for internment, if it appeared necessary because of their guilt 
and their importance. 

These several examinations might give guarantees to the suspects against 
errors in the statement or the evaluation of the facts, but they also imply the 
danger that at Kasvine they might have contented themselves with a less 
searching examination and relied too much on the inquiry which was to take 
place at Bagdad to eventually correct the errors made. 

M. Chevreau constantly maintained that he did not know why he had been 
arrested and sent to Bagdad. He made the allegation not only after his 
return to France, but, according to the declaration of Lance Corporal Pointer 
(British counter-memorial, p. 53), also during his transportation from Kas- 
vine to Bagdad. He also made the statement when he spoke to Capt. Mc- 
Kay in the camp of Turkish prisoners in Bagdad. Certainly these allega- 
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tions are not sufficient to prove that in fact he had not had an opportunity to 
become acquainted with the suspicions held against him and the acts charged 
to him. But neither has the contrary been proved, and as the British Gov- 
ernment could not produce the only documents which could bring any light 
to bear on this point, the very possibility that they might have neglected to 
inform M. Chevreau of the suspicions against him and of the acts charged, 
constitutes an element of a nature which makes the Arbitrator hesitate to 
consider the questioning at Kasvine as fulfilling the conditions necessary for 
the inquiry which was incumbent upon the British authorities. 

All that is known of the result of the examination at Kasvine is that M. 
Chevreau was sent to Bagdad as an “undesirable’”—a vague enough term 
that might include cases in which suspicion is slight—and that when they 
examined his case in Bagdad in December, 1918, they judged it necessary to 
look up additional information. The said examination seems therefore to 
have been summary. In the opinion of the Arbitrator the inquiry as to the 
suspicions against M. Chevreau should have taken place, if not in Enzelli, 
then in Kasvine, and as the evidence does not justify the statement that a 
hearing with the proper safeguards took place at Kasvine, the Arbitrator 
finds that the deportation of M. Chevreau to Bagdad and his detention there 
as a prisoner for several months is sufficient upon which to base a claim in 
international law. 

Is this also the case in the ultimate tranfer of M. Chevreau to Port Said by 
way of Bassorah and Bombay? The British Government denies it because 
it was with the consent and even at the request of M. Chevreau that the 
transfer was made. The French Government is of the contrary opinion. 
It asserts, in particular, that the compromis must be understood as having 
established the fact that M. Chevreau had been “deported”—in the French 
sense of the word—to India and Egypt. There follows a discussion regard- 
ing the meaning of the French word “déportation” and that of the English 
word “deportation.” The conclusion seems to be that the latter can be used 
to signify the simple transfer from one place to another without the obliga- 
tory or forced character which appears to be a necessary element in the mean- 
ing of the French word. The Arbitrator, however, thinks there is no need to 
dwell on the question of what is the sense in which the words in question have 
been used in the compromis. It suffices for him to state that the repatriation 
of M. Chevreau was not executed as a measure dependent upon his will alone; 
it was not until at Port Said that he was released, or rather taken in charge 
by the French authorities. There is nothing to indicate that they would 
have allowed him to remain in Mesopotamia or to take another route to re- 
turn to France if he had so desired. And, according to the statement of Sir 
Arnold Wilson (British counter-memorial, p. 61), neither would they have 
permitted him to go back to Persia. But that does not imply that the fact 
that M. Chevreau himself asked to be sent back to France is without im- 
portance in the question of the damages which must eventually be awarded. 
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As was stated before, M. Chevreau, in his letter of April 5, alleged that he 
was subjected to mistreatment during his detention and deportation. The 
facts alleged in this letter are as follows: 

As soon as he was arrested at Enzeli he was imprisoned in a guard house 
where he received nothing to eat for three days and where he had to sleep on 
the floor on nothing but the clothes he was wearing when arrested; he was 
also left without food on other occasions for two, three, and once for four 
days; at Kirmanshah he had to sleep on wet or damp ground; between Kas- 
vine and Hamadan, not being able to get out of the automobile as quickly as 
one of the guards wished, the latter kicked him in the stomach, so that, M. 
Chevreau said, it might cause him to suffer perhaps all his life, and hit him 
in the mouth with the butt of his gun which broke seven or eight teeth; in the 
hospital for Turkish prisoners of war in Bagdad he was obliged to sleep on 
rotten mattresses with foul smelling covers, filled with vermin, which had 
been used by Turkish soldiers, some sick with dysentery, others with con- 
tagious diseases. These mattresses and covers were never disinfected, but 
only dried in the sun, and he was given no bed linen; having a paralyzed left 
leg so that he could not walk without a brace, to add to his humiliation they 
took away his brace so that he could not walk within the inclosure of the camp 
as the other prisoners did; one day, December 11, 1918, when he complained to 
the head doctor of the hospital of the almost inedible food and of the small 
amount given him, the doctor answered that the food he was receiving was 
good enough for any Frenchman, especially for him, who was getting more 
than he deserved. 

In his letter of September 23, 1919, answering the allegations made in the 
note from the Foreign Office of July 18, 1919, M. Chevreau framed several 
more complaints about his treatment. He said, among other things, that he 
had attempted several times to lighten his lot and that of the other prisoners 
by speaking to the captains accompanying the convoys, but they would not 
listen to him, and at Kirmanshah, when he tried to tell his troubles to the cap- 
tain in charge of the camp (September 17, 1918), the latter struck him in the 
back of the head with his fist, knocking him to the ground. 

He also alleges that in the hospital he had had two guards beside his bed 
up to the day before the operation and that they had only been taken away 
on the order of the surgeon, Mr. Talbot, who first demanded that he should 
not try to escape. 

As to the taking away of his orthopedic brace, he adds that in spite of 
his requests and the demands of the surgeon, it was not returned to him until 
the eve of the day when the French mission on the way to Bagdad was to 
visit the camp (the hospital of the camp for Turkish prisoners of war) where 
he was and from which he was removed in order not to attract the attention 
of the French officers to the pitiable state he was in. 

Concerning the poor food of which he complained, he also narrates that an 
officer of the general staff had to remonstrate on this subject, December 10, 
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with Doctor “ MacReady,” a hospital doctor, who, he said, tried to make him 
swallow a glass of arsenic, December 8,* and then with Colonel Whelan, head 
doctor of the hospitals at Bagdad, who, on the next day, December 11, had 
expressed himself to M. Chevreau in the offensive terms related in the letter 
of April 5. 

Can the serious charges thus made be sustained? The British Govern- 
ment denies them all as entirely unfounded. It has not limited itself to deny 
them, but it has also offered a great number of statements which contradict 
M. Chevreau’s allegations on various points. The Arbitrator will restate 
hereafter the most important of these statements. But first he feels he ought 
to make it clear that the burden of proof is on the French Government, and 
that, conformably to a principle adopted in analogous cases, the allegations 
of M. Chevreau in his letters of April 5 and September 23, 1919, can not be 
considered as sufficiently proved if not supported by other evidence. It is 
true that it is difficult to explain how M. Chevreau could have been led to 
make his accusations if they did not have some truth in them, and on the 
other hand, he would have found it hard to prove his allegations exactly. 
But this consideration cannot, in the Arbitrator’s opinion, prevail over that 
which requires that an accusation be proved, and that, failing sufficient proof, 
it be rejected rather than accepted. Especially concerning the value of 
allegations of a person alleged to have been the victim of ill-treatment, that 
person may present his own testimony as proof of the facts he alleges, under 
the safeguards secured by judicial procedure, safeguards which are not evi- 
dent from M. Chevreau’s letters. 

In regard to the mistreatment M. Chevreau says he suffered at Enzeli, Mr. 
Lightfoot declared that the guard room where M. Chevreau was imprisoned 
was adjacent to general headquarters, where there was always an officer, and 
that it was absolutely impossible for a person to have been left there three 
days without food; he would have been constantly under the eyes of Major 
Browne, a very scrupulous officer, and he would have had the same food as 
the British soldiers. Major Browne’s statement, although he does not re- 
member M. Chevreau, conforms substantially with that of Mr. Lightfoot. 

As regards the transfer of M. Chevreau to Bagdad, the British Government 
was able to produce the declarations of two subalterns, Lance-Corporal 
Pointer, and Sergeant Harris. The former, whose statement is dated August 
9, 1930, stated he had been ordered to return in August, 1918, from Kasvine 
to Hamadan with some prisoners. Among these was a man who spoke per- 
fect English. Mr. Pointer did not know at this time the name of the prisoner, 
but it was the same man as shown in a photograph of “Professor Julien 
Chevreau,” which was shown to him. The man, as far as Mr. Pointer re- 
members, was dressed in black and was “well groomed.” He wore a straw 


* It may be remarked that the French Government, in its reply, declared it did not wish 
to make a point of this accusation, and that, in general, it seems to have admitted that 
the allegations made in the letter of September 23 might be exaggerated. 
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hat and carried a few pieces of luggage. He appeared to be “quite happy.” 
The trip from Kasvine to Hamadan took around fourteen hours. During 
the trip Mr. Pointer spoke several times with the prisoner, who did not com- 
plain and whose only observation of importance was that he could not under- 
stand why he had been arrested. On arriving at Hamadan, the prisoners 
were sent to headquarters and Mr. Pointer did not see them after they went 
into the guard room. He declares positively that M. Chevreau did not re- 
ceive any mistreatment during the trip from Kasvine to Hamadan. Mr. 
Pointer himself was in the rear of the column and saw nothing untoward 
happen to M. Chevreau. 

Mr. Harris, whose statement was made in New South Wales, August 27, 
1930, says that he knew M. Chevreau, who was put in his charge as a prisoner 
at a place called Menjil, between Recht and Kasvine. It was at Hamadan 
that Mr. Harris made a more intimate acquaintance with M. Chevreau, the 
latter having been placed immediately in the guard room and under close 
arrest in the quarters of the American mission. He was treated in accord- 
ance with army orders and was visited every day by an officer in the presence 
of Mr. Harris; he did not complain of being badly treated, but only of being 
kept a prisoner. Mr. Harris asserts that M. Chevreau was never brutally 
treated, either in the guard room or en route between Menjil and Hamadan. 
He appeared to Mr. Harris to be a “very refined type of a man” and was con- 
sequently treated with the consideration that status required. M. Chevreau 
remained under the surveillance of Mr. Harris for about a month. He left 
Hamadan by automobile destined, the latter believes, for Bagdad. 

As to the rest of the trip from Hamadan, via Kirmanshah, to Bagdad, the 
British Government could not produce any declarations contradicting the 
accusations made by M. Chevreau. On the other hand, the French Govern- 
ment could not offer any document supporting these charges, unless it be an 
affidavit, dated March 31, 1930, by a M. Desprez, Deputy Director of La 
Commerciale de France, where M. Chevreau worked for a while after his re- 
turn to France. M. Desprez declares that M. Chevreau complained on vari- 
ous occasions of the bad treatment he received from the English military 
forces during the war and that he had a scar on his forehead caused, accord- 
ing to him, by a blow received during his captivity. 

Concerning his treatment in Bagdad, the British Government produced 
the statements of Lieutenant-Colonel (Medical Corps) J. F. Whelan, head 
doctor of Hospital Station No. 23 at Bagdad (dated August 21, 1930), of 
Capt. Talbot, surgeon in the same hospital (not dated), of Mrs. Newcombe, 
nurse in the hospital, officers’ section (dated September 20, 1930), of Sir 
Arnold Wilson, Civil Commissioner at Bagdad (undated), and of Capt. Mc- 
Kay (September 24, 1930), as well as letters of Miss E. E. Burns, nurse in 
the same hospital (of January 13, 1930), of Miss M. G. Gilmore, head nurse 
in that hospital (of January 20 and 24, 1930), of Lieut.-Col. J. F. Whelan (of 
September 23, 1930), and of Doctor Mecredy (of August 27, 1930). 
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Mr. J. F. Whelan does not remember M. Chevreau; he has only a vague 
remembrance of having heard the name. He is certain that if such things 
as M. Chevreau alleges had been brought to his knowledge, he would have re- 
called them. He denies having put guards at M. Chevreau’s bedside or hay- 
ing refused to listen to a complaint from him. He ridicules the charge that 
Dr. Mecredy tried to poison him, and he declares he is certain that, during 
his stay at the hospital under his command, M. Chevreau was treated with 
kindness and sympathy and received the best of care. In his letter, Col. 
Whelan adds there were never any guards in the officers’ section (where, ac- 
cording to the statement of Mrs. Newcombe, M. Chevreau was treated), ex- 
cept some unarmed Indian soldiers employed to transport the sick and their 
effects. The only guards employed in the hospital were in a separate section 
for Turkish prisoners of war, which was about 200 yards away from the 
officers’ section. 

Mr. Talbot kept an account of the operations performed by him at the 
hospital in 1918, and found that on October 21, he had operated on M. Chev- 
reau for “ligature and removal of hemorrhoids.” If the latter had an ortho- 
pedic brace, the brace would have had to be removed before the operation. 
He said he was certain that if M. Chevreau had complained to him of the re- 
moval of his brace, he would have remembered it. The fact that he remem- 
bered M. Chevreau only with the aid of the register shows that his case 
presented nothing out of the ordinary and that he did not complain of in- 
justice or mistreatment while he was under the care of Mr. Talbot. The 
latter also ridicules the charge against Dr. Mecredy and he praises highly 
the devoted services of the nurses. 

Mrs. Newcombe née Nash (“Sister Nash’) remembers M. Chevreau as a 
patient who had been treated in the section of the hospital reserved for 
officers. She believes she recalls he was admitted as suffering from sciatica. 
She also believes he was operated on by Dr. Talbot. She does not recall 
that M. Chevreau complained of the treatment. He received the same food 
and the same care as the officers. He was, the whole time he was in the hos- 
pital, under the surveillance of a guard stationed outside one of the doors of 
the room, and she remembers that M. Chevreau often went out by another 
door so that it was necessary to send the guard to call him back. As far as 
she remembers, M. Chevreau was never without his brace, although it is pos- 
sible that it was removed at the time of the operation. 

Mr. Mecredy, in his letter, declares he was not in charge of the section of 
the British hospital station at Bagdad reserved for officers and did not re- 
member having treated a Frenchman in December, 1918. He was at that 
time an X-ray specialist, and as far as he could remember, “was still looking 
after” the section of the hospital under tents, reserved for Turkish prisoners, 
of which 1,300 passed through his hands in the weeks following the last attack 
against the Turks. He denies as ridiculous and groundless the accusation 
of having tried to poison M. Chevreau. 
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The nurses, Miss Burns and Miss Gilmore, do not recall M. Chevreau, but 
have nothing but praise for Drs. Whelan and Talbot. 

As for Sir Arnold Wilson and Capt. McKay, they do not recall that M. 
Chevreau complained of bad treatment. If, said Sir Arnold Wilson (annex 
to the British counter-memorial, p. 61), a serious complaint had been made 
by a prisoner about the conduct of an officer or of a British soldier, he would 
have known of it and an inquiry would have been made by him or by his 
orders. Neither does it appear that M. Chevreau complained of bad treat- 
ment at the time he was examined at Port Said, where, on the other hand, he 
seems to have alleged that several personal belongings were taken from him. 
On the contrary, Colonel Sciard, in his declaration of June 1, 1930, said he 
remembered that when he interviewed M. Chevreau, the latter complained 
of the manner in which he had been treated. But M. Sciard said that after 
the lapse of so many years he could not recall the exact grievances enumerated 
by M. Chevreau. 

The statements of Lieut.-Col. Whelan, Capt. Talbot and Mrs. Newcombe 
refer to the treatment of M. Chevreau in the section of the military hospital 
for English officers, while the complaints of M. Chevreau relate, at least in 
part, to his treatment in another section of the hospital, used by Turkish 
prisoners. 

It also appears certain that M. Chevreau, after the operation he under- 
went October 21, was transferred to the latter section. 

During the examination at Port Said, M. Chevreau testified that this trans- 
fer took place November 7 and that, later, he was transferred to the camp 
at “Hamidieh” (error for “Hinaidi”). According to Major Duncan’s letter, 
he was still in the hospital on December 12, while the parties are agreed that 
M. Chevreau was in the prison camp for Turks at Bagdad in the early part 
of December. It is probably an error, but not important; the point is that 
M. Chevreau was interned for a long time with the Turkish prisoners, and it 
was not until after January 11, 1919, that he was able to leave the camp for 
Turkish prisoners at Hinaidi to return to France. 

On the British side, no information was given as to the conditions which 
existed, either in the hospital section for Turkish prisoners, or in their camp at 
Hinaidi. However, it seems presumable that these conditions were not good 
and that the prolonged stay under these conditions was a great hardship for 
a European who belonged to the educated classes as M. Chevreau did. 
Colonel Sciard gives the following description of the impression M. Chevreau 
left with him: “His attitude was that of a depressed man and his physical 
appearance miserable. He was dirty, almost ragged, dressed in a coarse 
woolen cloak, once white, a sort of burnous made by the natives, one of his 
legs was supported by a brace and he limped. He was covered with dust like 
a man who has just made a long trip. I believed,” he says, “conceding that 
he expressed himself correctly, that I was in the presence of a sort of outcast, 
a social undesirable, a vagabond treated without respect by the military 
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authorities and whom they were getting rid of by the most expeditious 
means.” And tosum up his impression of the manner in which M. Chevreau 
had been treated, he adds that it ““‘was what would be accorded a vagabond, 
whose mode of life made him undesirable on the front of an army in the field; 
if this man had any known means of livelihood, if he enjoyed an honorable 
reputation among our diplomatic representatives, if they only had indefinite 
suspicions against him, there is no doubt that he was treated without the re- 
spect and consideration that his station demanded.” 

If one compares this description with that of the subalterns Pointer and 
Harris concerning the appearance of M. Chevreau at the time of his transfer 
to Hamadan, the contrast is great. Nevertheless, the description given by 
M. Sciard is not confirmed by that of Capt. McKay. According to the latter, 
M. Chevreau was a thick-set fellow, in good health, as far as Mr. McKay 
could judge, and not a skeleton at all. 

It is true, his clothes were in bad condition, but in this regard, he was in 
the same condition as hundreds of other refugees from the countries around 
the Caspian Seat seen in the region of military operations. The bad condi- 
tion of M. Chevreau’s clothes and the fact that he had to be taken to the 
hospital immediately after his arrival in Bagdad can also be explained, at 
least to a certain extent, by the hardships resulting from the long trip from 
Enzeli to Bagdad by poor roads and in an unhealthy climate. It is not 
necessary to add ill-treatment to this. 

Under these conditions, the Arbitrator thinks that the charges of M. 
Chevreau concerning the way in which he was treated during his detention 
and deportation are not sufficiently proved. Still, one could ask whether the 
very fact that at Bagdad M. Chevreau was imprisoned for about two months 
with Turkish prisoners of war should not suffice to establish responsibility in 
international law. Conceding, however, that the physical and moral suffer- 
ing which the long detention in the conditions which existed may have caused 
M. Chevreau, should be taken into consideration in calculating the damages 
which, from what has gone before, can be claimed, the Arbitrator does not 
think it necessary to decide that question. 

On the first question submitted to arbitration, the Arbitrator has arrived at 
the following conclusions: 

The arrest of M. Chevreau was not arbitrary; it was justified in the cir- 
cumstances in which it took place, but the verification of the suspicions 
against him should have been made, at the latest, in Kasvine; a serious 
examination at that time and in that place would have shown, in the Arbitra- 
tor’s opinion, that the suspicions were not great enough to justify a more pro- 
longed detention or the deportation of M. Chevreau. A claim on this ac- 
count, therfore, will be justified. But the Arbitrator does not find enough 
proof that M. Chevreau, during his transfer or his detention, was the victim 
of ill-treatment justifying a claim in international law. 

The Arbitrator believes he ought to add that if, in this part of the award, 
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he deemed it necessary to consider not only the detention of M. Chevreau 
“in Persia in 1918,” as the compromis states, but also his detention in Bagdad 
from September, 1918, until the day in January, 1919, when he left that place, 
the reason is that none of the parties brought out the fact that the compromis 
so limited the task of the Arbitrator as to exclude that last part of M. Chev- 
reau’s detention. On the contrary, they discussed the circumstances under 
which he was detained in Bagdad as well as those in connection with the treat- 
ment to which he was subjected in Persia. The Arbitrator, therefore, thinks 
it was the intention of the parties to submit to his examination the questions 
relative to the detention of M. Chevreau without excluding those concerning 
the period in which he was detained outside of Persia, and that it is in conse- 
quence of a material error that, in the compromis, the parties expressed them- 
selves in terms which, taken literally, appear to limit the Arbitrator’s ex- 
amination to that period only in which M. Chevreau was detained in Persia. 
In fact, it is hard to understand the reasons for such a limitation. 

Having seen the conclusion at which the Arbitrator has arrived in regard to 
the first of the two questions submitted to him for decision, it is now necessary 
to examine the last of these questions. 

There is no doubt but that the detention of M. Chevreau and his deporta- 
tion, so far as the Arbitrator has recognized that these acts give rise to a claim 
in international law, caused M. Chevreau not only moral injury but also 
material injury; among other things, said acts made it impossible for him 
to continue or resume his activity as a professor of languages in Persia. 

The Arbitrator will again discuss, if it is necessary, the extent of these 
damages @ propos of the question of the indemnity to be awarded under this 
claim. 

It appears from the conclusions formulated in behalf of the French Govern- 
ment, that that government demands that the indemnity which the British 
Government shall pay to the French Government in behalf of Madame 
Chevreau be fixed at £8,680. This sum, according to the French Government 
includes: 

£4,240 for arrest and detention. 


£2,220 for mistreatment during detention. 
£2,220 for loss of property in Persia. 


£8,680 


The first of these sums is calculated at the rate of £20 a day from the 8th 
of August, the date of M. Chevreau’s arrest, to the 7th of March, the date 
when he was handed over to the French authorities at Port Said, that is, 212 
days. 

The British Government on its part protested the rate, and argued that, 
even if an indemnity were due for the arrest and detention of M. Chevreau, 
that indemnity should not be calculated for all the time indicated by the 
French Government. There must be deducted, according to the British Gov- 
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ernment, on one hand the days when M. Chevreau was in the hospital in 
Bagdad, and, on the other hand, the period during which the negotiations and 
arrangements for his repatriation took place, and finally, the time while M. 
Chevreau was en route from Bagdad to Port Said. In this way the British 
Government comes to the conclusion that the only period which can be 
taken into consideration must be that included between August 8 and Sep- 
tember 24, 1918. 

As to the measure of damages to apply, the French Government cited the 
fact that Mr. Plumley, umpire in the Venezuelan claims, by virtue of an 
agreement with Great Britain concluded in 1903, had examined the practice 
as to the computation of indemnities awarded in the case of claims for arrest 
and detention, and had found that, in 16 prior cases, arising for the most part 
out of the war of secession, the average indemnity award was $161 a day. 
His conclusion was that a sum not exceeding $100 a day was not excessive 
damages; it rather approached the minimum which ought to be allowed when 
the plaintiff was not guilty of any culpable act toward the defendant state. 
This rate of $100 a day had been adopted in America also, in other cases; in 
one case, decided in 1926, it had even been increased 50 per cent to provide 
for money depreciation. 

On this point the Arbitrator calls attention to the fact that the computa- 
tion of damages according to a certain daily rate is but a practical means of 
avoiding an arbitrary assessment. In principle, it is a question of determin- 
ing, according to the individual circumstances of each case, the global sum 
which would give equitable compensation for the moral or material injury 
suffered. 

It would not be in accordance with this principle to determine the in- 
demnity to be allowed by simply calculating the number of days taken into 
consideration and applying to them a rate of assessment which might be 
considered as equitable in the conditions which existed in America. This 
rate is, in the opinion of the Arbitrator, too high for the conditions which, at 
the time in question in the present case, were prevalent in Europe and Persia. 
It is also necessary to consider the situation of M. Chevreau at Enzeli, who, 
according to M. Hunin, “earned a scanty livelihood by giving lessons in 
foreign languages.” Also M. Chevreau himself, in his letter of April 19, 1920, 
only valued at 40,000 francs the indemnity due him for “pecuniary losses” 
caused during his captivity, as well as for “interest-damages for internment 
and physical and moral suffering resulting from this internment.” 

On the other hand, as to the period which should be counted, in the estimate 
of the indemnity, the Arbitrator does not think the weeks spent by M. Chev- 
reau in the hospital at Bagdad should rightly be excluded. The care which 
he received during this time may have rendered his captivity less painful for 
him, but he was still a prisoner. 

The Arbitrator also deems it would be unjust not to take into account the 
period consumed by the negotiations for the return of M. Chevreau to France 
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and the preparations for his return. During this time, extending up to his 
departure from Bagdad January 16, 1919, M. Chevreau still remained a 
prisoner, either at the hospital or at the prison camp for Turkish prisoners. 
His desire to be returned to France was not granted until after the consent of 
the French Minister at Teheran had been obtained. 

As to the time during which M. Chevreau was on the way from Bagdad to 
Port Said, that is, from the 16th of January to the 7th of March, 1919, there 
may be room for doubt. It is true that he was not set at liberty until he 
arrived at Port Said. But it must also be considered that he was then, in 
accordance with his own wishes, about to return to his own country and that 
conditions during this trip must be presumed to have been perceptibly better 
than those to which M. Chevreau had been subject during his detention in 
Mesopotamia. 

Finally, in fixing the indemnity, the Arbitrator also had to take into con- 
sideration the fact that the provisional arrest of M. Chevreau was admitted 
to have been justified, and that it is only from the time of his departure from 
Kasvine that the detention is considered as giving rise to a claim for damages; 
as a result, there is a reduction of four or five days. 

All things considered, the Arbitrator has concluded that a sum of £2000 
will constitute a just indemnity, aside from the question whether there ought 
to be added an additional indemnity for loss of effects in Persia, which will be 
examined later. 

As to the indemnity claimed by the French Government for mistreatment 
during the detention, the Arbitrator thinks he need not concern himself with 
it, as no ill-treatment justifying a claim in international law has been proved. 
The more or less rigorous conditions of the detention were taken into consid- 
eration in fixing the indemnity for detention and deportation. 

However, it may be added that the Arbitrator does not find it sufficiently 
demonstrated that the British authorities are responsible for the malady for 
which M. Chevreau was treated after his return to France, and which is al- 
leged to have prevented him from working for a long time. 

The Arbitrator, then, passes to the question of whether an indemnity should 
be awarded for the loss of effects in Persia, as the French Government de- 
mands. 

It appears to be chiefly a question of money, watches and jewels, clothes, 
books and other articles which, according to M. Chevreau, were in his lodg- 
ings at Enzeli when he was arrested, but which were not found on December 
24, 1918, when an inventory was made by M. Hunin in the presence of two 
English officers and of the Director of Customs, M. Malréchauffé. After his 
return to France, in letters dated May 30, 1919, and April 19, 1920, M. Chev- 
reau furnished a list of the belongings he asserts he had in Enzeli at the time 
of his arrest, including the articles listed in the inventory and a sum of money 
he said he had on him. The value of the property is given in Russian rubles 
(“de Nicolas”) in the list which includes: 
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Russian banknotes and Persian tomans: 41,528 rubles, 5,778 rubles of 
which were in his pocket; 

Russian securities: 23,500 rubles; 

Persian gold watches, stickpins, rings, bracelets, necklaces and other 
women’s ornaments, valued at 18,155 rubles; 

A violin, valued at 12,000 rubles; 

Furniture and articles of personal use, valued at 6,670 rubles; 

Clothes and linen, valued at 5,147 rubles; 

Books, mostly dictionaries and grammars, valued at 1,134 rubles. 

The total value therefore would be 108,134 Russian rubles which, according 
to the calculation of M. Chevreau, represented 281,148.40 French francs. 

With the exception of the books and notebooks, numbering 54, the clothing 
and effects found at the inventory were, with M. Chevreau’s permission, sold 
at auction in June, 1919, and the net receipts, either 183.65 Persian crans or 
202.82 francs, were sent to the French Government to be forwarded to M. 
Chevreau. The books and notebooks were sent, at the request of the French 
consul at Recht and during his absence, to the representative of the French 
consulate, who was then the British consul, Mr. Oakshott. A letter from Mr. 
Eldred to the Minister of Great Britain at Teheran, dated July 11, 1919, at- 
tests that the books were then in the British vice-consulate. Their ultimate 
fate is not known, but the French Government asserts they were not given 
over to it. 

The French Government asserts, on the one hand, that the British Govern- 
ment ought to be held responsible for the loss of the securities and articles, 
enumerated in the list of M. Chevreau, which were not found at the inventory 
of December 24; on the other hand, it asserts that an indemnity is due for the 
loss of the books and notebooks which were sent to the vice-consul of Great 
Britain in his capacity as representative of the French consulate. It also 
alleged that M. Chevreau suffered a loss due to the sale of the other articles 
because they had an intrinsic value far exceeding the proceeds from the sale 
and it considers that an indemnity is also due on this account. 

Neither of these last two claims can be sustained, the one because the 
British Government could not be held responsible for a negligence of which 
its consul, acting as the representative of the consulate of another nation, 
might have been guilty; the other because, on principle, no account is taken 
of intrinsic value but only of market value. 

There still remains the first claim, which is the only one of importance. 

The argument upon which the French Government relies is the following: 

The British authorities having, by the arrest of M. Chevreau, made it im- 
possible for him to look after his property after his arrest, the British author- 
ities became responsible for the safe-keeping of this property. Furthermore, 
they did not do their duty in this respect. For one thing, they should have 
had an inventory made without delay in the presence of M. Chevreau. On 
the contrary, an inventory was not made until December 24, 1918, that is, 
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four months after the arrest. For another, they did not take the necessary 
steps to prevent unauthorized persons from gaining access to M. Chevreau’s 
room. When the inventory was made the room was locked only by a padlock 
to which the English officers who had made the inventory had the key, and it 
was admitted that two little windows facing the next house were not hermeti- 
cally sealed, so that thieves could have entered. 

As to this argument, it may be stated at once that in the opinion of the 
Arbitrator it is doubtful that the mere fact of the arrest of M. Chevreau was 
enough to impose upon the British authorities the duty of making an inven- 
tory at once of the property in question and of guaranteeing its safe-keeping. 
It is incumbent on the person arrested, in the first place, to see to the conser- 
vation of his property. And the means to be employed for that purpose will 
depend upon circumstances. 

As the British Government did not deny that it was its duty to take proper 
steps to insure the safety of the property in M. Chevreau’s room at Enzeli, 
there is no need to pursue further the question of its responsibility. It is 
sufficient to mention that if the British Government alleged that the officers 
who searched M. Chevreau’s room had placed seals there which were found 
intact at the time of the inventory, that allegation was contradicted by the 
inventory itself. Also, Mr. Lightfoot, in his deposition, did not allege that 
any seals were put on. He merely says that the door of the room “would 
have been nailed up,” adding that it would not have been hard to open it. 

On the other hand, the British Government vigorously denies that the 
money, the Russian securities, the watches and jewels, the clothing and other 
articles on M. Chevreau’s list were actually in his lodgings when he was 
arrested. It considers it unlikely that M. Chevreau possessed all this prop- 
erty, and it called attention to several circumstances which, in its opinion, 
cast suspicion on M. Chevreau’s list. 

In this regard, it may be stated at the outset that the allegation made by M. 
Chevreau is contradicted by the officers who searched his rooms, Captains 
Lightfoot and Keighley. Mr. Keighley said in his declaration that the value 
of the contents of the room was practically nothing. As for Mr. Lightfoot, he 
said that it was his impression that M. Chevreau was a very poor man, pos- 
sessing nothing valuable and that, according to his recollections, there was no 
valuable article in his room. As a witness, Mr. Lightfoot added that the 
room was that of a Persian peasant. There was nothing in it of any impor- 
tance whatever, “just the necessaries of life.” They made a very complete 
search and saw nothing in the nature of asafe. They did find a trunk, but it 
contained only “a few articles of clothing, very few” and they were articles of 
little value. Asked if there had been an overcoat there, Mr. Lightfoot replied 
in the negative. 

It seems also that M. Chevreau varied considerably in his allegations. 

In a telegram sent in December, 1918, to the French consul at Recht by 
Colonel Sciard, the latter informs the consul that M. Chevreau said “he could 
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not liquidate furniture, effects and carry money amounting to 5,600 paper 
rubles and 96 tomans specie.” He asks him to inform him if he can expect to 
get possession of them. The sum indicated here is much less than that 
figured in M. Chevreau’s list, that is, 41,528 rubles in Russian bank notes and 
Persian tomans, of which he had 5,778 in his pocket. And in the interrogation 
at Port Said it is not mentioned that M. Chevreau lost any money. It is 
said that many personal articles were taken away from him and that the 
names of these articles were in his diary. 

This diary was produced at the request of the Arbitrator, but the pages 
containing these names were torn out and destroyed by M. Chevreau after his 
return to France. Instead of these pages there is a list corresponding to that 
which he presented with the letter of April 19, 1920, and which purports to be 
a copy of the one on the destroyed pages, which, of course, cannot be vouched 
for. 

On the other hand, in the interrogatory, one finds the following remark: 
“Among the papers, forwarded by the English authorities, and belonging to 
M. Chevreau, there are: 1 Armenian check for 4,000 rubles (the ruble equals 
2.60 francs) ; a French savings bank book, a Russian bank book for 1,000 
rubles and a Russian bank note for 3 rubles and various insignificant papers.” 

Aside from this passage, there is no mention either in the telegram or in the 
interrogatory of any securities or watches and jewelry. Furthermore, it is 
surprising that, in a telegram of December 28, addressed to the French consul 
at Recht by Colonel Sciard, and according to which M. Chevreau “requests a 
sale of his effects, except the violin which would be held temporarily by you 
along with the money,” no mention is made either of the securities or of the 
watches and jewelry. 

In these circumstances the Arbitrator is of the opinion that M. Chevreau’s 
claim for loss of effects in Persia could not be sustained, with possibly one 
exception. The burden of proof is upon the French Government and the al- 
legations of M. Chevreau cannot be accepted as sufficient proof. 

The exception which the Arbitrator thinks can be admitted is in regard to 
the violin. The telegram just cited and the fact that, among the articles 
admitted to have been found by the inventory, was an empty violin case, seem 
to be sufficient proof that M. Chevreau certainly possessed a violin. More- 
over, the collector of customs at Enzeli relates, in a letter of November 23, 
1923, that an Armenian who was employed by the English became the posses- 
sor of M. Chevreau’s violin. There is reason, therefore, to believe that this 
violin was stolen. M. Chevreau, in his list, placed the value of the violin at 
12,000 rubles, which appears to be greatly exaggerated. In the absence of any 
other information regarding this value, the Arbitrator concludes that an 
additional indemnity of £100 for the loss of the violin may be considered as 
adequate. 

As it appears probable that M. Chevreau had in his rooms more clothing 
than was indicated in the inventory, the Arbitrator also considered the possi- 
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bility of awarding an indemnity for loss of clothing. But he had to disregard 
this consideration for lack of information which would permit him to calculate 
an indemnity on this ground. 

Finally, the Arbitrator calls attention to the fact that the French Govern- 
ment did not ask him to award interest on the sum owed by the British Gov- 
ernment to the French Government on behalf of Madame Chevreau. Under 
these circumstances the Arbitrator concludes that he need not award interest. 
But, in fixing the said indemnity at £2,000 plus £100 for the loss of the violin, 
the Arbitrator took into account the fact that twelve years have passed since 
the events in question. 

For these reasons, the Arbitrator decides: 

1. That the detention and subsequent deportation to India and Egypt of 
M. Chevreau took place under circumstances which justify a claim in inter- 
national law; 

2. That the said acts caused M. Chevreau moral and material damage and 
that in consequence, the Government of his Britannic Majesty in the United 
Kingdom of Great Britain and Northern Ireland must pay to the Government 
of the French Republic, on behalf of Madame Chevreau, a sum of 2,100—two 
thousand one hundred—pounds sterling. 

Done in three copies, one of which shall be given to the Government of the 
French Republic and the second to the Government of His Britannic Majesty 
in the United Kingdom of Great Britain and Northern Ireland. The third 
copy shall be deposited in the archives of the International Bureau of the 
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Académie de Droit International, Recueil des Cours, 1931. Paris: Librairie 
du Recueil Sirey, 1932. Vol. I, pp. iv, 751; Vol. II, pp. iv, 576; Vol. III, 
pp. iv, 699; Vol. IV, pp. iv, 815. 

These four volumes, being Volumes 35, 36, 37, and 38 of the entire collection, 
contain the lectures delivered at the Hague Academy of International Law at 
its session in 1931. It may be stated that 415 auditors representing 34 
nationalities attended the lectures, this being the largest number in the history 
ofthe academy. Germany headed the list with 47, the United States followed 
with 30, Poland with 21, France with 19, Italy with 15, Great Britain with 
12, Belgium with 11, and China with 10. Lectures were delivered at this 
session by 24 professors representing 11 different countries. As usual, France 
headed the list with five (Roux, Dumas, Redslob, Mestre, and Jéze). Austria 
followed with four (Sperl, Wolff, Rauchberg and Verdross), Russia with 
three (Makarov, Mandelstam, and Mirkine-Guetzevitch), Italy with three 
(Canina, del Vecchio, and Caloyanni), the United States with two (Garner 
and Patterson), and the following with one each: Belgium (Bourquin), 
Portugal (Simoes), Norway (Castberg), England (Colombos), Poland 
(Makowski), Germany (Wehberg), and The Netherlands (Rutgers). 

The subjects treated in the lectures covered a wide range: the general rules 
of international public law, international private law, international criminal 
law, international organization, international courts and arbitration tribunals, 
international economics, responsibility of states, treatment of foreigners and 
racial minorities, the law of treaties, etc. The general course on international 
law was given by Professor Bourquin, who discussed various aspects of the 
subject: its content, sources, the place of the individual in international law, 
peaceable settlement of disputes, etc. Professor Wehberg summarized the 
contribution of the two Hague Peace Conferences to the progress of interna- 
tional law, discussed their successes and failures and evaluated their work, 
which he thinks marked an important stage in the evolution of international 
law and organization. The lectures given by the author of this note dealt 
with the recent development of and present tendencies in international law, 
reviewed the progress of international law, mainly since the World War, and 
indicated some of the lines along which in his opinion its future development 
will follow. M. Dumas’ lectures, dealing with the responsibility of states for 
crimes and délits committed in their territory to the injury of foreigners, 


* The JouRNAL assumes no responsibility for the views expressed in book reviews or 
notes.—Eb. 
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reviewed the doctrine and practice and discussed some of the more important 
cases. He is an advocate of an international convention which would codify 
the general rules now followed and which would define more precisely the 
responsibility of states for injuries sustained by foreigners. M. Mandelstam 
discussed the international protection of the rights of man. He took as a basis 
for his discussion the declaration adopted by the Institute of International 
Law in 1929, which, he says, expresses the “juridical conscience of the world.” 
He summarized the provisions of the minority treaties and pleaded for their 
generalization so as to include minorities everywhere. Professor Redslob’s 
lectures dealt with the principle of nationalities and the problems to which 
it has given rise. He discussed in turn the constituent elements of nationality, 
the factors which work against the principle and the solutions that have been 
proposed for dealing with the problem. Professor Verdross discussed the 
international rules concerning the treatment of foreigners, as they are found 
in treaties and international custom, examined some of the more important 
cases, and dwelt upon the need of a general international convention defining 
and guaranteeing the rights of foreigners. 

The lectures of several professors were devoted to international economic 
and financial problems. M. Simoes discussed the new orientations of inter- 
national political economy, reviewed the progress of international economics 
before and since the World War, summarized the work of the League of 
Nations in this direction and indicated the roads to be followed in the future. 
M. Canina discussed some of the international problems resulting from the 
variations in the value of gold, the functions of the Bank for International 
Settlements, and international codperation in monetary and financial matters. 
Professor Jéze’s lectures on the stabilization of money dealt, in the main, 
with the social and economic réle of money in modern life and the essentials 
of sound money. Professor Patterson’s lectures on the economic bases of 
peace emphasized the increasing economic interdependence of the nations, 
called attention to the conflicts between economic nationalism and inter- 
nationalism, dwelt upon the impossibility of a system of national economic 
independence under modern conditions, and reviewed the progress, which he 
admits is slight, that has been made in recent years in the direction of inter- 
national economic codperation. 

Several lecturers dealt with problems of private international law. M. 
Makarov discussed private international law according to the doctrine and 
practice of Soviet Russia. M.Colombos dealt with the conception of private 
international law according to British doctrine and practice, while Mr. Sper! 
discussed the doctrine and practice relative to the recognition and execution 
of foreign judgments, which, as he says, presents one of the most difficult of 
problems and one which is greatly in need of solution. Various problems 
relative to international courts and arbitration tribunals were the subjects 
of lectures. Mr. Castberg discussed illuminatingly, in the light of juris- 
prudence and practice, the question of excess of power by arbitration 
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tribunals, the legal status of awards made in excess of jurisdiction, and the 
Finnish proposal to make the Permanent Court of International Justice a 
court of appeal in cases involving the validity of awards. M. Makowski 
treated of the organization and functioning of arbitration tribunals, types of 
arbitral agreements, procedure, jurisdiction, the law applied by them and 
similar matters. M.Caloyanni discussed the organization of the Permanent 
Court of International Justice and its future development, analyzed the 
statute of the court, and discussed various proposals relative to the reorganiza- 
tion of the court and the extension of its jurisdiction. In his own opinion, its 
jurisdiction should be enlarged to include commercial and criminal matters. 
In this connection may be mentioned the lectures of M. Wolff dealing with 
the “general principles of law” applicable in international relations, and 
particularly the meaning of that phrase as used in Article 38 of the Statute of 
the Permanent Court of International Justice. Other lectures, which for lack 
of space can only be mentioned here, were those of M. Mirkine-Guetzevitch 
dealing with the relation between international law and constitutional law, 
particularly in respect to the effect of constitutional provisions upon the 
validity of treaties; of M. Mestre along somewhat the same line dealing with 
treaties and internal law and especially the status of treaties made in non- 
conformity with constitutional requirements, the modification of municipal 
law by means of treaties, the abrogation of treaties by municipal law and 
similar questions; of M. Rutgers on the harmonization of the Covenant of 
the League of Nations and the Briand-Kellogg Pact; of M. Rauchberg on the 
legal obligations of members of the League under the terms of the Covenant, 
and of M. Roux on the mutual aid of states in the struggle against crime, 
through judicial assistance, legislation, international police codperation, etc. 
This brief review gives little idea of the value of these four volumes as a 
contribution to the literature of international law. They will prove indis- 
pensable to professors and students. Altogether the 38 volumes of the 
Recueil which are now available constitute a veritable library of international 
law and one of the highest value. JAMES WILFORD GARNER 


The New Balance of Power in Europe. By Valentine de Balla. Baltimore: 

The Johns Hopkins Press, 1932. pp. viii, 205. Index. $2.00. 

Chapter V of Mr. de Balla’s interesting little book, which begins “As 
practically every student of the European situation admits, a new general 
conflagration in Europe is not a remote probability,” is really the key to the 
whole book. With this “probability” in mind he proceeds to divide 
Europe into two camps,—“the revisionists” led by Germany, and including 
all of the former ‘‘enemy”’ countries with Italy added, and the “status quo”’ 
group, composed of France and her allies,—and to list the injustices suffered 
by the one and the enormous armies controlled by the other. Russia is 
pictured as precipitating the war by attacking Roumania; France, in going 
to Roumania’s assistance across Germany, brings Germany and Italy against 
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her, with disastrous consequences to everybody, but particularly to Germany 
because of her lack of armaments. Great Britain’s policy is not very clearly 
indicated, but would seem to favor a strong Germany as a counterweight to 
Russia. 

Mr. de Balla’s nationality is not stated, but he is certainly not French, 
though if sympathies count for anything he seems to be Hungarian. His 
treatment of his subject is stimulating, but is biased in favor of Germany and 
revisionists.””’ Such statements as ‘“‘Germany’s river system was taken 
from German control” (p. 11); ‘‘The extreme lack of capital (in Germany) 
due to inflation” (p. 12); “‘The blockade on Germany between the Armi- 
stice and the signing of the Versailles Treaty—brought about 800,000 
civilian deaths from under-nourishment”’ (p. 14); ‘‘ Depriving Germany of 
foreign markets by means of tariff walls” (as a means of destroying German 
economic life); ‘‘England (and France) enjoying political security and 
enormous resources of wealth (which are in great extent their colonies) ”’; 
“There is even a certain group of Conservatives represented by Sir Austen 
Chamberlain who have a hidden but vigorous hatred against Germany”’ 
(p. 175); the complete overlooking of Poland’s claims to the Corridor; and 
many others of a similar kind—are in the nature of half-truths, which do not 
make for understanding, but for confusion, unless written by one who is an 
acknowledged partizan, and who gives a party statement. 

The only solutions offered for the admittedly great difficulties of Europe 
are the re-arming of Germany and the resurrection of Mittel-europa. One 


who has seen Europe, and the world, in the process of disintegration under 
the old order, will perhaps be pardoned if he shows little enthusiasm for Mr. 
de Balla’s proposal that it be reéstablished. If he and the group he appears 
to represent have nothing better to suggest than a return to 1914, then why 
should France surrender her admittedly strong position? 

NorMAN MacKeEnzir 


The British Yearbook of International Law, 1932. (Royal Institute of Inter- 
national Affairs, 13th year of issue.) Edited by A. Pearce Higgins and 
J. L. Brierly. London: Oxford University Press, 1932. pp. vi, 250. 
Index. $6.00. 

In general content and plan this volume follows closely its predecessors. 
The care with which the original project was planned and carried out is 
indicated by the fact that in the course of its thirteen years so little modifica- 
tion has been necessary. About half the space is devoted to leading articles 
commenting upon some of the more important current questions of interna- 
tionallaw. This is followed by sections devoted to editorial notes; decisions, 
opinions, and awards of international tribunals; decisions of national 
tribunals involving points of international law; reviews of books; reviews of 
current periodicals; and bibliography. 

Professor A. Pearce Higgins leads off with his inaugural address, delivered 
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upon the occasion of the meeting of the Institut de Droit International at 
Cambridge. This contains interesting observations upon the progress and 
value of the codification of international law. Sir John Fischer Williams 
in what he calls a “‘ Legal Footnote” examines what light the story of repara- 
tions has thrown on certain major topics of general legal interest ; the employ- 
ment of arbitration; the legal machinery for securing (and exacting) inter- 
national payments; the limitation of the corporate responsibility of states for 
wrongs; personality in international law; and the theory of the equality of 
states. Mr. P. L. Bushe-Fox adds to his previous study of the early cases in 
the Court of Chancery, 1805-26, arising out of the existence of unrecognized 
states, a similar discussion of the cases in the Admiralty and Common Law 
Courts in the same period. Other articles are: ‘Reciprocity in Regard to 
Foreign Judgments,” by H. C. Gutteridge; ‘‘The Austro-German Customs 
Union Case,” by Alexander P. Fachiri; “British and American Policy and 
the Right of Fluvial Navigation,’’ by Ruth E. Bacon; ‘‘The Meaning of the 
Term ‘ Denial of Justice,’”’ by G. G. Fitzmaurice. 

It would be difficult to say which part of the Year Book is most usefui. 
Taken as a whole, it constitutes one of the most valuable publications in the 
field. The editors are to be congratulated on the maintenance of the high 
standard of this work. Eviery C. STOWELL 


The International Joint Commission between the United States of America 
and the Dominion of Canada. By Chirakaikaran Joseph Chacko. New 


York: Columbia University Press; London: P. S. King & Son, Ltd., 1932. 

pp. 431. Index. $5.50. 

This is a welcome book. There have been several good articles in various 
periodicals upon the International Joint Commission, but up to now no 
detailed and systematic work which undertakes to describe the organization, 
working, and results of this important body created under the Root-Bryce 
treaty of 1909. Dr. Chacko has carefully examined as source materials the 
printed papers of the Commission, not generally available, including the score 
or more of cases submitted to it. Unprinted materials in the State Depart- 
ment and in the Canadian archives have apparently not been used, but they 
may not be accessible and the record appears clear without them. His 
results are seemingly accurate and show a considerable amount of discriminat- 
ing industry and thoughtful analysis. The style is direct and clear. 

The author’s plan was not merely to describe the Joint Commission as a 
Canadian-American institution, but to portray it in the light of the develop- 
ment of international administrative and governmental organization as an 
institution for the fostering and protection of a recognized common interest. 
There is no situation in the world which has given rise to a common interest 
exactly like that afforded by the Canadian-American boundary waters, but 
there is enough similarity with other interests to allow this institution to be 
fitted into a general scheme of the evolution of international administration, 
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conciliation, and settlement. Dr. Chacko’s work, therefore, has an interest 
transcending America, great as that interest is. 

After a summary account of the Canadian-American boundary and of the 
problems which it has presented during a century and a half, the author pro- 
ceeds to consider the creation of the International Joint Commission. More 
might have been said about the negotiations which resulted in the Root-Bryce 
treaty of 1909—indeed a separate chapter upon this treaty with a discussion 
of its various provisions would have given a better prospective and added 
considerably to an understanding of the bulk of the work which has mainly 
to do with the various powers of the Commission. 

The International Joint Commission, which was finally organized, February 
2, 1912, derives its powers from the treaty, and the extent and range of these 
is still a matter of astonishment. In no other direction does it appear that 
the United States has been willing to vest a permanent international body with 
so large a measure of discretion. It is a special international tribunal with 
judicial functions which has, so the treaty provides, Article VIII, “jurisdic- 
tion over and shall pass upon all cases involving the use or obstruction or 
diversion” of the boundary waters. After a careful summary of each of the 
fifteen cases in which the Commission has exercised judicial powers, the author 
examines its administrative or quasi-judicial powers, limited under the treaty 
to questions involving the use, obstruction and diversion of two rivers only, 
namely, the Milk and St. Mary’s Rivers. The Commission has also duties of 
investigation and fact-finding, reporting to the governments of the signatories; 
duties which have been exercised in five important matters. Reviewing 
favorably the work of the Joint Commission in the light of results achieved 
during twenty years of operation, the author reaches several conclusions of 
significance: (1) that a special instrumentality with equal representation has 
worked well; (2) that such an instrumentality requires for efficiency all neces- 
sary powers, whether judicial, legislative (?), investigative, administrative, 
or technical; and (3) that the creation of the Joint Commission is a legacy of 
peace to the United States and Canada as a direct medium of communication 
between them, as an instrument of arbitration, and as a commission of inquiry 
and conciliation. J.S. REEvEs 


Boycotts and Peace. A Report by the Committee on Economic Sanctions. 
Edited by Evans Clark. New York: Harper & Bros., 1932. pp. xxii, 
381. Index. $4.00. 

The Committee on Economic Sanctions was created under the auspices of 
the Twentieth Century Fund to examine into the use of economic measures 
to maintain peace. The book contains the committee’s report, some inter- 
pretative comments upon the report, and a considerable body of research 
findings brought together for the use of the committee. 

It is the consensus of opinion of those who comment upon the report that 
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a new era in the world’s attitude toward war has been opened with the 
completion of the Pact of Paris. The former conditions which gave rise to 
the doctrine of neutrality have undergone a profound change, and a plan for 
coéperation against an aggressor nation is urgently needed. Article XVI of 
the Covenant of the League of Nations, which provides for complete eco- 
nomic non-intercourse and for the consideration of military sanctions against 
a Power which resorts to war in violation of its covenants, is not regarded by 
the committee as a satisfactory solution. With the United States and 
Russia outside the League, no boycott of an aggressor by the member nations 
could be effective. Furthermore, the complete non-intercourse provided 
for in Article X VI is so drastic that League members will shrink from putting 
it into effect. The use of armed force is not favored. The committee 
recommends a much more moderate and flexible system of sanctions. A 
protocol or agreement supplementary to the Pact of Paris should be drawn 
up binding the signatories to consult together in case of hostilities with a 
view to the selection of appropriate measures of non-intercourse. The 
committee suggests as measures which could be applied: (1) an embargo on 
the shipment of arms or munitions or other absolute contraband, and (2) 
such further economic sanctions and concerted measures short of the use of 
force as may be determined to be appropriate and practical under the cireum- 
stances. The members of the committee feel that in each case there may 
be some key material or product which the aggressor needs and which can be 
shut off with comparatively little cost to the boycotting nations. 

There is some question whether these mild proposals will bring an ag- 
gressor to terms. As one of the researchers points out, embargoes of muni- 
tions would be of little use against thoroughly industrialized nations. 
Furthermore, in the excitement of the moment, an aggressor would probably 
not be deterred by the moderate ad hoc measures which the committee’s plan 
seems likely to result in. Nevertheless, the suggestions are in a forward 
direction. While not revolutionary and probably not adequate, they still 
represent a measure of progress, and anything more drastic would pre- 
sumably be beyond the bounds of practical politics. It is regrettable from 
the reviewer’s standpoint that the committee or its commentators did not 
find it possible to say a few kind words about the Hoover-Stimson doctrine of 
non-recognition which, by carrying with it something of a financial boycott, 
may prove itself to be a sanction of no small importance in the Far Eastern 
difficulty. 

A valuable side of the report is found in the research material gathered by 
a number of authors in various fields of scholarship. Here is a mine of 
information upon the legal, commercial, and financial phases of economic 
non-intercourse. In this respect the book represents a most successful 
attempt at organized research. It penetrates further into this important 
field than any volume with which the reviewer is acquainted, and is packed 
with stimulating suggestions for scholars who may desire to develop the 
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subject further. Lack of space prevents any particular references to the 
excellent individual work of the various contributors. The trustees of the 
Twentieth Century Fund have shown admirable judgment in the selection 
of such a vital subject for investigation. BENJAMIN H. WILLIAMS 


The Bank for International Settlements at Work. By Eleanor Lansing Dulles. 
New York: The Macmillan Co., 1932. pp. xii, 631. Index. $5.00. 


Not only does Dr. Dulles trace the history of the organization and activ- 
ities of the Bank for International Settlements, but she enters upon an inter- 
esting discussion of the possibilities of this, the first bank of the world. The 
whole study is closely bound up with the complicated question of the main- 
tenance of gold as the standard for international settlements. Ina previous 
work entitled The French Franc, the author had demonstrated the capacity 
which doubtless led the Bureau of International Relations of Harvard 
University and Radcliffe College to make her a financial grant to enable her 
to pursue the laborious research upon which this careful study is based. 

The Bank for International Settlements, in accordance with the provisions 
of the agreement reached by the constituent powers, was organized primarily 
to serve as an international clearing-house and trustee for the payment of 
war reparations. Seven of the more important banking systems of the 
world coéperated in its organization; the Central Banks of Belgium, England, 
France, Germany, and Italy participated directly, while Japan and the 
United States shared in the undertaking through consortiums of private 
banks. 

The successful planning of the framework of the Bank for International 
Settlements was the result of long and tiring sessions at Baden-Baden, 
which eventually resulted in provisions to shelter the new institution from 
sudden changes and from the danger of active competition with existing 
organizations. Within a very short time the bank became an active, effi- 
cient business unit, handling millions of francs and carrying on as a part of its 
daily routine a large deposit and investment business. It developed pro- 
cedures for handling deposits in a score of currencies and investing its funds 
with due regard to exchange and credit risks, so that it might expect to earn 
a normal profit. All of these important results were achieved while many 
people were still only vaguely aware that this new institution was in exist- 
ence. Despite all the discouragement due to the existing world-wide eco- 
nomic and political difficulties, the Bank for International Settlements has 
stood the strain and proved itself a sound instrument of central banking 
codperation. 

Although the occasion for the creation of this new and pregnant institution 
was the need for some agency which would take over certain responsibilities 
in connection with reparations payments, the far-seeing financiers who 
created the Bank took advantage of the opportunity to add many ambitious 
plans to the limited functions growing out of political debts. Any danger of 
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sudden change in regard to more important matters, such as the location, 
reparations functions, powers of the Central Banks, etc., have been elimi- 
nated by including these provisions in the articles of the charter which is in- 
corporated by reference in the treaty establishing the Bank. This makes it 
possible for one state to veto any modification, and has assured to the repara- 
tions countries the dominant voice in the affairs of the Bank for many years 


to come. 
In regard to the achievements of the Bank, the author states: 


An appraisal of the first years shows that from the beginning the 
Bank had carried out loyally and efficiently all the functions assigned to 
it under the Trust Agreements. It had received and transferred 
reparation payments; it had handled the financial operations involved 
in deliveries in kind; it had floated the Young Loan and discharged 
various obligations in connection with the Young, Dawes, and Austrian 
bonds. Later, in 1931, it had called together the Special Advisory 
a under the Young Plan and had materially facilitated its 
work. 

More important than these functions, however, was its assistance to 
various Central Banks and the fact that it was a regular assembly 
place for the governors who came to the Directors’ Meetings. Thus it 
became at once the ‘‘bankers’ club”’ which had been so much desired. 
The prompt establishment of these regular contacts made it possible 
for the Bank to fulfill the réle of Central Bank for Central Banks in 
furnishing emergency aid in the summer of 1931. This rescue work 
was not generally appreciated, for the help rendered at this time and in 


the months directly preceding could not be heralded abroad—such 
publicity would have disturbed many delicate financial relationships, 
and increased general distrust. [pp. 2-3] 


A more regular and normal participation on the part of the Federal Re- 
serve system in the work carried on in Basle would, the author believes, 
greatly increase the usefulness of the Bank for International Settlements. 
Similarly, the readjustment of differences and the building up of desire for 
common action on the part of the Bank of England, the Bank of France, the 
Reichsbank, and other powerful financial units of the world, would neces- 
sarily strengthen the work of the bank at Basle. 

Summarizing briefly the achievements of the Bank from a general point 
of view, the author enumerates its efficient service as a clearing-house for 
debt and reparation funds; its other clearing-house functions which are 
available when needed to assist Central Banks; its action as an important 
agency for bringing about social contacts and collaboration of Central Bank 
Governors. It furnishes a laboratory for the study of urgent financial prob- 
lems, and a medium for exchange of international information. It has also 
been of assistance in bringing about a better understanding of international 
financial problems and uniformity of technique in certain financial proceed- 
ings. It has arranged for international loans by groups of Central Banks, 
and supplied credits to certain countries where the shortage of funds was 
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acute. It has executed its work as a trustee in a highly satisfactory manner; 
and finally it has assembled a well-equipped and internationally minded staff 
to conduct the work which has been so boldly outlined. 

Perhaps students of international relations, even those most sympathetic 
with every initiative likely to afford increased facilities for international 
adjustment, have not taken the International Bank sufficiently seriously 
from the very fact of the novelty and magnitude of its grandiose task. It is 
as encouraging as it is surprising to learn of its great achievement within a 
space of time so brief and so troubled. Such a result justifies the author’s 
sanguine expectations of the Bank’s increased usefulness. Doubtless few 
readers will be found to controvert the conclusion of the able and enthusias- 
tic author that “‘it is of the highest importance to economic welfare and 
international] finance that the Bank should continue to exist.” 

Enuery C. STOWELL 


Interim Measures of Protection in International Controversies. By E. Dum- 
bauld. The Hague: Martinus Nijhoff, 1932. pp.x, 204. Index. 4 Gld. 


To determine to what extent the rules of procedure prescribed by inter- 
national law for the pacific settlement of international controversies afford 
protection pendente lite is the object of this scholarly and admirably annotated 
work. Such remedies are defined as interlocutory decisions designed to 
provide protection against injury to the interests of a party in case the final 
judgment, by reason of the delay involved in the proceedings, would afford 
insufficient protection. In Chapter I the author studies interim protection 
in procedural science: he analyzes the character of procedural norms, distin- 
guishes remedies pendente lite from similar legal institutions, such as self-help 
and summary procedure, and defines the various types of such measures, 
which are listed as follows: (1) jurisdictionis fundandae causa; (2) to facilitate 
the conduct of proceedings; (3) to regulate the status quo; (4) to ensure the 
execution of the judgment. In Chapter II he proceeds to investigate interim 
protection as it has been established in various systems of law, Roman, 
mediaeval and modern. Here the author’s unusually thorough foundation 
in municipal law enables him to make an enlightening venture into the field 
of comparative law. In Chapter III (pages 82-184) is developed the main 
thesis of the book, interim protection in international law. The first ten 
pages are devoted to “international law as the law of the land,” a study of 
the controversies between component states of federal unions, but the 
pertinency and usefulness of this section seem somewhat doubtful. There- 
upon remedies pendente lite as they exist under various express treaty provi- 
sions are intensively investigated: in America, the League of Nations system, 
post-war European arbitration treaties, mixed arbitration tribunals, and 
finally—the most extensive section—the Permanent Court of International 
Justice. A final section is concerned with interim protection as it appears 
in the absence of express norms. Then follows an all too brief conclusion, 
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for the book, like many an opus primum, would appear to be somewhat weak 
in synthesis. An excellent bibliography is appended. 

This book, the fruit of wide and careful research, is the first comprehensive 
treatment of the subject. It should prove to be valuable for scholars, 
especially as the absence of adequate and effective remedies pendente lite in 
the field of international relations constitutes a grave problem. Its im- 
portance was strikingly demonstrated recently when Japan, by its premature 
and inexcusable recognition of Manchukuo, greatly prejudiced the rights of a 
litigant in a controversy pending before the League of Nations. 

B. WHITTON 


Les Traités Internationaux de Conciliation. By Jean Efremoff. Paris: Les 

Editions Internationales, 1932. (3 vols.) pp. 292, 223, 275. 

Much attention has been given by scholars in recent years to the procedure 
of conciliation as an alternative to the more formal procedure of arbitration. 
The present study is the work of a distinguished Russian publicist, who, as a 
member of the Interparliamentary Union and other associations, has been of 
recent years pressing for the acceptance of his plan of an International 
Institute of Mediation and Conciliation. An earlier course of lectures before 
the Hague Academy in 1927 on the subject of International Conciliation was 
devoted to an historical description of treaties providing for commissions of 
inquiry and of conciliation; here the author limits his field to the special 
phases of the problem as they have been presented in treaties of the 20th 
century and to the necessary evolution of this important procedure for the 
pacific settlement of international disputes. 

The opening chapters review the experience of the Hague Conferences 
of 1899 and 1907 in connection with mediation and commissions of inquiry, 
the work of the Interparliamentary Union in the same field, and the evolu- 
tion of the idea of international crime. The author then proceeds to argue 
in detail the advantages of his plan of a multilateral treaty accepting the 
obligation to submit to the procedure of conciliation and creating a “single 
world organ” in place of the 2000 or more bilateral commissions and special 
commissions called for by the General Act of 1928. This ‘International 
Institute of Conciliation” would be constituted after the manner of the 
Permanent Court of International Justice, having fifteen judges elected by 
the Assembly and the Council of the League of Nations. National judges 
would be excluded from the Institute, and its authority would be extended 
to permit a recommendation based upon a broad consideration of all the 
relations, interests and aspirations of the parties to the dispute. The 
concluding chapter of the volume discusses in detail the advantages of a 
“world-wide” convention limited to conciliation and avoiding, on the one 
hand, the dissipation of energy involved in the numerous bilateral conven- 
tions and, on the other hand, the uncertainty as to the obligation assumed 
by a general treaty loaded up with reservations. 
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The second and third volumes of M. Efremoff’s study are given over to 
comparative analytical tables showing the variations in the different treaties 
embraced within the same general group. The first three tables cover early 
treaties and recent bilateral treaties; the fourth table covers multipartite 
treaties of conciliation and arbitration; the fifth and sixth tables cover 
treaties of conciliation and arbitration in which conciliation is a subsidiary 
procedure; and the seventh, eighth and ninth cover treaties in which concilia- 
tion takes precedence of arbitration. The lack of an index makes the use of 
these tables somewhat difficult. C. G. FENwIckK 


The Education of Jeremy Bentham. By Charles Warren Everett. New 
York: Columbia University Press, 1931. pp. xxii, 216. Index. $2.50. 


It has long been known that an enormous mass of manuscript materials 
left by Jeremy Bentham was in existence, 75,000 pages at University College, 
London, and a quantity in the British Museum, but few have had the hardi- 
hood to attack them, for not only was their bulk formidable, but Bentham’s 
handwriting was as crabbed as that of Brougham or Horace Greeley. Dr. 
Everett spent two years over them and this volume is one of the results. 
There had been no adequate biography of Bentham. Bowring’s edition of 
Bentham’s works contains a multitude of his letters, but few would under- 
take to draw for themselves out of these volumes the personality of the hermit 
of Queen’s Square Place. We now have a portrait of Bentham which shows 
him as a striking figure, the picture taken before the period of comfortable 
and scribulous hermithood. The Education of Jeremy Bentham, as Dr. 
Everett portrays it, is in range of years comparable with that of Henry 
Adams. It covers the period from birth, 1748, to the appearance of the 
Introduction to Morals and Legislation, 1789, so that at 41, with the out- 
break of the French Revolution, his education may be considered complete. 
By that time, Bentham had found himself, although the period of his 
mastership over a group of famous disciples began two decades later and then 
lasted fortwo more. It has resulted that the view of Bentham usually given 
is that of the eccentric old man who was to leave his skeleton for the delecta- 
tion of succeeding generations. 

In Dr. Everett’s short biography we see Bentham’s father ambitious for 
his son’s success as a lawyer and hence socially, the son as the ‘‘ perfect pupil” 
at Westminster School, then as an undersized boy at Oxford, leaving the 
university at sixteen with a bachelor’s degree, returning from Lincoln’s Inn 
to hear Blackstone’s famous lectures in 1763, traveling and interesting him- 
self in all sorts of things (politics, travel, chemistry) except the active prac- 
tice of law. He tried to become a man of the world in the pattern of his 
generation, and, thanks to Lord Shelburne, he succeeded in making many 
acquaintances and a few fast friends among the great and the less than great. 
Abundant intellectual curiosity, unwearied industry, and an utter absence of 
what the world called, and what his father desired, ambition, were joined to 
a passionate aversion to shams and affectations in an affected age. He had 
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seized upon the phrase ‘‘the greatest good of the greatest number”’ in 
Priestley’s Essay on Government. In 1768 he gave the answer “‘faithfully 
and tremblingly yes” to his own questioning, ‘‘have I a genius for legisla- 
tion.’”’ So answering, he proceeded to educate himself and became indeed 
the genius which he had earlier discovered himself to be. 

The story of such a life Dr. Everett gives us, a story so full of human 
interest that Bentham is as clearly worthy of a position in the great English 
galaxy of the time as was Gibbon or even the Great Cham himself. The 
only possible shortcoming of the book is its brevity. J. S. REEVEs 


Der Volkerbund in seiner politischen und rechtlichen Wirklichkeit. By Paul 
Guggenheim. Leipzig: B. G. Teubner, 1932. pp. viii, 281. Index. 
Rm. 7.40. 

This compact treatment of the League of Nations, by Professor Guggen- 
heim, of the Graduate Institute of International Studies in Geneva, aims to 
do what other more extensive and more external works upon the League do not 
do. It aims to bring out clearly and with precision the exact nature of the 
League today, particularly from a juristic point of view. Not a great deal of 
detailed factual information is given about its organization or procedure, but 
instead a careful effort is made to state what the author believes to be the 
inner and essential character of the League after twelve years of existence. 

Professor Guggenheim believes that the League has failed to realize the 
concept held by those who, before the World War, foresaw the creation of such 
an organization, and by its framers at the time of the Peace Conference. 
Instead of a true and strong federal union, it has become merely an alliance 
or little more (Verband), or a system of loose unions for accomplishing certain 
specific and limited technical tasks. This degeneration is traceable to the 
absence of certain populous states from its membership and to the unfaithful- 
ness of others to the original ideal, and it felt in the tasks undertaken by the 
League, in the composition and procedure of its organs, in its treatment of the 
problems of peace, disarmament, and security, and even in its work in regard 
to mandates and minorities and territorial administration (Saar, Danzig). 
Whether this will all change in the future depends upon what happens to men’s 
beliefs in the possibility and desirability of real international (or even world?) 
unity, upon what leading statesmen and nations are willing to do in dealing 
with problems of international politics by the Geneva method (frank and full 
and gencral discussion, settlement by general agreement, support of agree- 
ments made). 

Such a careful analysis of the present situation of the League we have long 
needed. If it be a shade too pessimistic, because aimed at assessing the 
retrogression of the past and the actualities of the present and disregarding 
merely conjectural tendencies for the future, that may be a salutary correc- 
tion for unduly complacent estimates, of which there have been many, in the 
other direction. The reviewer is not sure that the framers did intend the 
League to possess any greater degree of unity than it does today, and it seems 


) 
n 
nD 
In 
iis 
ny 
at. 
of 
to 
ad 


196 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


to him that the pre-War anarchy rather than any such projected unity is the 
proper standard by which to measure today’s League, but Professor Guggen- 
heim gives an arresting warning of how far short the League falls of a real 
international or world union. Prirman B. Potrer 


Die Immunitét der Nicht-Diplomaten: Ein Beitrag zur Kodifikation des 
Vélkerrechts. By Dr. Siegmund Kauffmann. (Frankfurter Abhandlun- 
gen zum modernen Volkerrecht, Heft 33.) Leipzig: Robert Noske, 1932. 
pp. xviii, 159. Rm. 6. 

An extended work upon the privileges and immunities of non-diplomats 
has been needed. The short essays by Secrétan, Roy, and Von Vollenhoven 
(the last in this Journal, Vol. 19 (1925), pp. 469-474) have indicated the 
growing importance of the subject with the rapid increase in the number, 
character and functions of persons vested with some sort of authority in 
international matters, whether commissioned by states or by international 
bodies. Undoubtedly what privileges and immunities such persons may 
have are to be derived from those with which diplomats stricto sensu are 
invested, and even though at the present time no basis other than comity is 
accepted for all of them, they have their analogues in the privileges and 
immunities of diplomats. 

Modifying the axiom of Bynkershoek, ne impediatur legatio, which is so 
generally replacing the older fiction of exterritoriality as the juristic basis of 
diplomatic privileges and immunities, into a wider phrase, ne impediantur 
officia, the author recognizes that there results a narrowing of privileges, 
while the older fiction tended to enlarge them. 

The author is thoroughly systematic and undertakes to list every variety 
of non-diplomat which the international community has as yet produced, 
carefully examining each as to the possession of the specific privileges and 
immunities usually allotted to diplomats. As the work has the process of 
codification in mind, little attention is paid to national legislation or to state 
practices. There is a good bibliography. Wriston’s Executive Agents in 
American Foreign Relations might have been added. An elaborate project 
for a convention upon the subject treated is appended to the essay. It 
seems to emphasize the similarity, if not the identity, in status of diplomats 
and non-diplomats. J.S. R. 


The Course and Phases of the World Economic Depression. Report presented 
to the Assembly of the League of Nations. Prepared under the supervi- 
sion of Professor Bertil Ohlin. Geneva: League of Nations, 1931. pp. 
339. $3.00. 

World Economic Survey, 1931-32. League of Nations, Economic Intel- 
ligence Service. Prepared by Professor J. B. Condliffe. Boston: World 
Peace Foundation, 1932. pp. 327. Index. $2.50. 

The raison d’étre of these two volumes is found in an isolated sentence of 
the latter (p. 290) : ‘What is valuable and useful for the welfare of the people 
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in national organization must be reconciled with the fact that every nation 
is now dependent upon every other.” They form a part of the contribution 
of the League of Nations to the knowledge and understanding upon which 
alone hope of reconciliation may be founded. The latter volume con- 
stitutes “to a large extent a natural sequel” to the former. International 
law has not as yet recognized the transition that has taken place in economic 
thinking. Since the time, however, when the Paris Peace Conference could 
assume that the tariff was “‘solely within the domestic jurisdiction” of 
individual countries, the world has come to realize that what countries do 
individually may quickly bring collective disaster; conference and convention 
alike have taken the position that national hindrance to the flow of trade has 
become a major issue of international legislative policy. 

Both of the books under consideration were written in the shadow of 
economic depression, which both seek to trace and explain, not in the light of 
fundamental economics, but through well-devised narration and thorough- 
going analysis of the events of the post-war years leading up to and embrac- 
ing the tragedy of 1929 and its aftermath. The earlier volume emphasizes 
the structural changes and the lack of adjustment that marked both national 
and world economy during this period, the characteristics of the economic 
cycles converging to deepen the depression, and the points of similarity and 
difference as compared with previous economic crises. The later volume is 
especially valuable for its careful separate descriptions of such factors in 
the present situation as price movements, international trade, commercial 
policy, balance of payments, labor conditions and public finance. Both 
volumes are written from the point of view of the banker and trader. Both 
neglect, perhaps necessarily because of limitations of space and data, the 
social aspects of the economic problem and the larger factors of the produc- 
tion and distribution of wealth. 

At the Assembly in 1930, attention was called in the committee report on 
the economic crisis to ‘the almost absolute failure of society up to the present 
to devise any means by which such disasters may be averted.” It is to be 
hoped that the League will, in equally succinct and convincing future 
publications, attack the purely constructive phases of the problem. 

McCuure 


La Nouvelle Législation Chinoise. By Lo-Hoai. Paris: A. Pedone, 1932, 
pp. viii, 189. 30 Fr. 

This is a compilation, by the Chinese chargé d’affaires at Brussels and a 
former student in law at the University of Paris, of his country’s recent 
legislation. His evident familiarity with French doubtless accounts for its 
appearance in that language although, probably, a larger group of readers 
interested in Chinese affairs would be reached through the medium of 
English. The bibliography, which is somewhat meager, at least could have 
been improved by adding references in English, of which there is but one 
item, and that by a Chinese. 


198 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


After a preliminary part, containing an all too brief historical note, and 
two general chapters, the author successively discusses the constitutional 
and administrative legislation, the Civil Code (reviewed in this JouRNAL, 
Vol. 24; 1930, p. 826), the Code of Civil Procedure (which he expects to be 
superseded by a new one), the commercial legislation, the Penal Code and the 
Code of Criminal Procedure, practically all of which have been translated into 
English and other modern languages. He then takes up the agrarian legisla- 
tion, laws relative to labor and industry and, what more directly concerns 
most of his readers, laws affecting aliens. An appendix contains French 
texts of the provisional constitution and the organic laws, all of 1931. 

Those who still think of China as a country without written law should 
consult this work. Baron Silvercruys, President of the Belgian Court of 
Cassation, who writes the preface, confesses to have begun reading the 
manuscript with a certain degree of scepticism, which disappeared as he 
proceeded. For it is an impressive showing of Chinese legislative activity 
which the author makes, and it affords an effective argument for the plan 
(long favored by this reviewer) to require all the foreign courts in China to 
apply Chinese written law. The repositories which this author sets forth 
and discusses cover all important sections of the juridical field, and no 
properly trained foreign judge need find any special difficulty in using them. 
Modelled, as they are, upon scientific and seasoned European legislation, 
they afford a subject of interpretation worthy of any tribunal’s effort. 
Once put in force over all residents of China, they would end the multi- 
plicity, confusion and conflict of legal systems which constitute the greatest 
evil of extraterritoriality. C. SumNER LOBINGIER 


Einstweilige Verfiigungen des Weltgerichtshofs, ihr Wesen und ihre Grenzen. 
By Hans Gerd Niemeyer. (Frankfurter Abhandlungen zum modernen 
Volkerrecht, Heft 28.) Leipzig: Noske, 1932. pp. viii, 108. Rm. 5. 
Dr. Niemeyer proclaims the existence of a principle (Rechtsgrundsatz) 

which calls for interim protection as a logical consequence of the institution 

of judicial settlement. Thus, there could be no interim protection in inter- 

national law before acceptance of compulsory jurisdiction. But when a 

dispute is submitted to judicial decision, the parties must abstain from every 

act or omission which might render the decision superfluous or impossible. 

This expectant attitude (entscheidungserwartende Haltung) is not an absolute 

logical necessity, but is universally recognized as essential to the prestige of 

judicial institutions. 

Inasmuch as states which erect judicial institutions are bound to refrain 
from conduct tending to sabotage or interfere with their operation, ratification 
of the statute establishing the World Court created an implied obligation to 
accept its pronouncements as binding decisions. Notwithstanding the in- 
tention of the framers of the statute and the opinions subsequently expressed 
by judges of the court, Dr. Niemeyer assures us that the measures which 
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Article 41 empowers the court to “indicate” are binding on the parties, for 
the reason that they simply define the concrete content of an obligation 
arising from treaty law. This line of thought would prove that advisory 
opinions are also binding. 

The author regards it as the main purpose of his book to disprove the 
generally held view that interim measures are of value to prevent the out- 
break of war. One would have supposed that war presented the clearest case 
of conduct violating the principle forbidding sabotage of judicial decisions, 
and calling for interim measures to maintain peace and Rechtssicherheit. But 
the author’s philosophy of international relations prohibits that conclusion. 
A similar reticence resulting in understatement of actual practice appears 
where Dr. Niemeyer lays down rules denying interim protection where con- 
flicting interests must be weighed, or where proceedings in chief have not 
been instituted, or where there is a possibility that the court may find itself 
without jurisdiction in merito; denying relief ex officio for the protection of 
specific rights of the parties; requiring that all measures be addressed ex- 
clusively to states, never to individuals or governmental organs. 

Epwarp DuMBAULD. 


India and the League of Nations. By V. S. Ram and B. M. Sharma. 
With a foreword by Sir K. V. Reddi. Lucknow: Upper India Publishing 
House, 1932. pp. viii, 239. 

This volume, the joint work of Dr. Ram, an educationalist, and Dr. 
Sharma, Honorary Secretary to the League of Nations’ Union at Lucknow, 
is in three parts. The first deals with the work of the League of Nations 
during the past ten years. The second part, with the position of India 
within the League now, and what it may be in the future. The third part 
formulates the present defects observable in the League of Nations, and 
makes suggestion as to the future of the League. The pursuit of peace as 
an aim in life is accentuated throughout the historical introduction of part 
one (vide pages 4, 5, 6), this being supported by references to the work of 
Asoka, as well as comments upon the various European plans for ushering in 
the Reign of Law and Peace, by some form of Council or Organization, at 
which, and in which, nations were to state their case and obtain, if possible, 
a solution of their international difficulties. The chapter dealing with the 
present defects of the League and suggestions for the future, directs attention 
to certain organization factors, of which close students of the Geneva experi- 
ment have long been conscious. 

It must be clear to all well-wishers of the League, that if its membership 
is viewed from a Continental aspect, there is little to commend the fact that 
neither North, South nor Central America or Africa have any representative 
on the list of permanent members. While on the non-permanent group, 
America has four; Asia, one; Africa, none; Europe, four. Or stated in terms 
of the whole Council of permanent and non-permanent members, Europe out 
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of fifteen, has eight members, America five, Asia two, and Africa none. 
The authors draw attention to the fact, that if the League of Nations’ Coun- 
cil was kept at fifteen members, but elected on the population within each 
continental area, then America (North, South and Central) would have as 
a voting unit 1.75; Europe, 4.50; Africa and Australia, 1.25; and Asia, 7.50. 
They, also, affirm that until India is more properly represented, it is not wise 
to expect her to continue to contribute approximately six per-cent of the 
running costs of the League. All of which criticism points towards the 
opening of a new chapter of League organization, in which representation and 
financial contribution will assume different proportions. There is, also, 
present in the book a sense of revolt against standardization, the Western 
panacea for all ills, which must, in time, in the view of some, sterilize the 
fertility of imagination. 

The book is timely, constructive, and will serve as a sign-post of Asiatic 
thought on world problems. Boyp CARPENTER 


International Servitudes in Law and Practice. By Helen Dwight Reid. 
Chicago: The University of Chicago Press, 1932. pp. xxii, 254. Index. 
$3.00. 

International lawyers will be indebted for a long time to Miss Reid for her 
scholarly investigation and analysis and, above all, her careful classification 
of international servitudes. Some thirty pages are devoted to the doctrine 
of servitudes, tracing the concept through Roman law to international law. 
Of the essential elements of an international servitude, the author writes 
that it must be ‘“‘a real right, whereby the territory of one state is made liable 
to permanent use by another state, for some specified purpose. The servi- 
tude may be permissive or restrictive, but does not involve any obligation 
upon either party to take positive action. It establishes a permanent legal 
relationship of territory to territory, unaffected by change of sovereignty in 
either of them, and terminable only by mutual consent, by renunciation on 
the part of the dominant state, or by consolidation of the territories affected”’ 
(p. 25). 

In the major portion of the book the author presents the results of ten 
years of painstaking and fruitful research, classifying existing international 
servitudes, as exemplified in the practice of nations, under the headings of 
distribution, intercourse, and security. In the first: group the fishery 
servitudes bulk largest. Land, interoceanic, fluvial, and aéria] transit 
servitudes, and telegraph, railway, and waterway construction servitudes 
are discussed analytically, historically and geographically. A chapter deals 
with positive military rights to intervene or occupy, and “negative rights” 
such as demilitarized zones. 

Excellent as the study is, Miss Reid is not quite convincing as to the neces- 
sity or value of employing in international law the analogy of the Roman law 
concept of servitudes. The volume contains an invaluable critical bibliog- 


| 
| 


BOOK REVIEWS 201 


raphy of 25 pages, and an appendix prints the text of the long missing memo- 
randum of 1903 by John Bassett Moore on the rights of the United States in 
the Isthmus of Panama. HERBERT W. BriGGs 


The Causes of War. By Sir Arthur Salter and others. New York: Mac- 
millan Co., 1932. pp. xxxii, 235. Index. $1.50. 


Attempts to discover the causes of war sprinkle the pages of the Peace 
Movement. A “Committee of Inquiry” submitted a report on just this 
subject to the Massachusetts Peace Society in June, 1821. The committee 
went into not only the causes of each of “286 wars of magnitude in which 
Christian nations have been engaged”; but they set forth the degree in which 
the wars had secured their objects, and the state in which the belligerents 
found themselves at the close. The committee divided the wars into eleven 
classes: (1) wars of ambition; (2) predatory wars; (3) wars of revenge; 
(4) wars affecting questions of honor or prerogative; (5) wars over claims to 
territory; (6) wars over titles to crowns; (7) wars to assist allies; (8) wars 
due to distrust, jealousy, or fear; (9) wars over the protection of commerce; 
(10) civil wars; (11) religious wars. In 1926, Tell A. Turner published a 
book on the causes of some 61 wars, beginning in 1588 with the defeat of the 
Spanish Armada. Turner classified the causes under five general headings 
as follows: economic, dynastic, nationalistic, religious and sentimental. 

This work by Salter and others, made possible by a commission set up by 
the Executive Committee of the World Conference for International Peace 
Through Religion, contains a chapter on The Economic Causes of War, by 
Sir Arthur Salter; on Industrial and Labor Causes, by G. A. Johnston; on 
Racial Influences, by C. F. Andrews; on Religion as a Cause of War, by 
Henry A. Atkinson and A Yusuf Ali; on Science and War, by Sir J. Arthur 
Thomson; on The Cultural Causes of War, by Alfred Zimmern; on The Press 
and World Peace, by Frederick J. Libby; on the Political Causes of War, by 
Wickham Steed. A supplementary section of the book presents a statement 
on National Monopolies of War Materials, by Jacob Vinor; on Tariffs, by 
André Siegfried; on Migration, by Moritz Bonn; on Economic Occasions of 
Conflict in the Far East, by W. J. Hinton. 

Comparing and weighing these and other studies in this field, one gathers 
the impression that the causes of war, varying somewhat in emphasis from 
war to war, are as numerous as are the thoughts, emotions and ambitions of 
man. These “causes,” in turn, take on various combinations, some in the 
interest of nationalist movements, some to assuage grievances either of 
minorities or majorities, some to vindicate dignity or honor. Running through 
the texts, this one included, there seems to be the common postulate that wars 
result from a false philosophy of national life, a philosophy which maintains 
that the foundation of all power is physical force, and that national greatness 
is to be computed in terms of brute strength. This book shows that political 
and economic motives are inseparable, that wars are not due to any single 
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cause, except it be called the imperfections in human nature. Reading the 
book, one finds it easy to agree with the statement by Mr. Steed that: 


“The struggle for peace and for the elimination of the causes of war is the 
struggle for the enthronement of law over lawless force. . . . The postulate of 
international, as of social, peace is that the law should be, and should be known 
to be, strong and strongly supported by public feeling. When this postulate 
has been fulfilled, the political causes of war will disappear, and the path of 
mankind will run toward the highest and hardest task men have ever 


essayed—the creation of peace.” 
ARTHUR D. CALL. 


Acquisition of Sovereignty over Polar Areas. (Skrifter om Svalbard og Ishavet, 
Nr. 36.) By Gustav Smedal. Translated from the Norwegian by Chr. 
Meyer. Oslo: I Kommisjon Hos Jacob Dybwad, 1931. pp. 143. Index. 
Kr. 10. 

Greenland: The Dispute between Norway and Denmark. By John Skeie. 
With a foreword by G. M. Gathorne-Hardy. London and Toronto: 
J. M. Dent & Sons Ltd., 1932. pp. 94. 5s. 

These two books are able additions to the already large and rapidly 
growing literature centering about the dispute between Denmark and Nor- 
way over the sovereignty of East Greenland. Together with Frede Cast- 
berg’s Qstgrgnlandsavtalen (1924), they give the clearest exposition of the 
Norwegian side of the dispute that the reviewer has seen. The purpose 
of Smedal’s monograph is narrower than the title would indicate, for nearly 
half of the space is devoted to the East Greenland question. The intro- 
ductory chapters on the effect of discovery and occupation in polar areas and 
on the principle of sectors as a basis for territorial claims form a thorough 
discussion of a problem which has not hitherto received the study it deserves. 
An exhaustive bibliography, and maps of the area under dispute and of the 
sector claims in the Arctic and Antarctic, increase the value of the work. 

The arguments developed by Professor John Skeie in his little book are those 
upon which the Norwegian Government may be expected to rely before the 
Permanent Court of International Justice, since Professor Skeie is of counsel 
in the case. The arguments are impressive and based upon facts which are, 
for the most part, indisputable. The cautious reader, however, will examine 
the Danish side of the question before accepting Professor Skeie’s inter- 
pretations of the complex events which led to the submission of the dispute 
to the Permanent Court in July, 1931. LAWRENCE PREUSS 


Great Britain and the Law of Nations. A Selection of Documents Illustrating 
the Views of the Government in the United Kingdom upon Matters of 
International Law. Edited by Herbert Arthur Smith. Vol. I—States. 
London: P. 8. King & Son, Ltd., 1932. pp. xvi, 416. 16s. 

This volume is the first of a proposed series in which the editor will seek 
to present ‘‘a documentary picture of the attitude officially adopted by Great 
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Britain, chiefly through executive and diplomatic agencies, towards con- 
temporary problems of international law” (p. viii). The reader will think 
at once of Moore’s Digest of International Law; but the editor has been careful 
to point out that the preparation of such a work is much more difficult for 
Great Britain, that his own purpose is much less ambitious, and that there 
are important differences in the results achieved. Professor Smith’s series 
will be entirely unofficial. It will be merely a seiection. It will attain 
nothing comparable to the completeness of Moore’s Digest. It will not 
include judicial interpretations by the national courts. It will be much less 
impersonal. Professor Smith says: ‘‘The material has been selected with 
a view to illustrating principles rather than compiling a record of official 
action. Wherever possible, the documents cited have been woven into the 
texture of a narrative, and it may be that sometimes they have become 
discoloured in the process”’ (p. x). 

While comparison with Moore’s monumental work is thus completely 
disarmed, the results achieved in Professor Smith’s experimental volume 
suggest a reconsideration of objective and method for the rest of the series. 
The experimental volume covers ‘‘The Nature, Sources, and Scope of Inter- 
national Law,’ ‘‘ Dependence and Independence of States,” ‘“‘ Recognition 
of States and Governments,” ‘‘ Recognition of Belligerents,”’ and ‘‘Succession 
of States and Governments,” all in 416 pages (demy 8vo). The documents 
included are insufficient to provide a textual exposition of British views on 
international law. The editorial narrative is insufficiently fortified to 


provide a convincing account of the development of British interpretations. 
Being neither digest nor treatise, the volume’s usefulness is limited. May it 
not be possible, by restricting the series to selected topics and leading 
incidents, to make the documents themselves speak more effectively in the 
volumes to come? The later volumes will be awaited with interest. 

Epwin D. Dickinson 


International Guarantees of Minority Rights. By Julius Stone. New York 
and London: Oxford University Press, 1932. pp. xiii, 288. Index. $4.25. 


This timely volume is an able analysis of the procedure of the Council of 
the League of Nations in theory and in practice when it is considering mi- 
norities guarantees. The author’s point of departure is an inquiry as to what 
the League has understood to be its duties as guarantor, how it has attempted 
to fulfill them, and with what effect. To ascertain this, Professor Stone 
reviews the experiences of the League for the last ten years. The author has 
made two contributions. He has synthesized the various aspects of his 
subject from the official documents of the League of Nations; and he has 
scrutinized all the significant minorities petitions which are, with some 
exceptions, unavailable save in the form of unpublished Council documents. 
According to the author, three principles are implicit in the very texts of the 
treaties: (1) that the guarantee of the rights of minorities is a collective 


204 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


guarantee; (2) that the persons belonging to the minorities have no more 
a place in the procedure than have neighboring states; and (3) that the 
linking of the minorities procedure to the World Court has given to the new 
system the character of a judicial process and has reduced to a minimum the 
possibility of abuse of the right of intervention. In addition, he declares, 
two other principles have been found by experience to be of great value, 
i.e., that persuasion by the Council and not dictation is the most effective 
way, and that the support of public opinion is a first essential for a satisfactory 
working of the League’s guarantees. 

As a legalistic analysis the volume leaves little to be desired. But it must 
be pointed out that far more basic forces are involved than the legalistic 
approach would indicate. It should be noted that the greatest barrage of 
criticism of the procedure is really based on political arguments, which are 
heard not only in the League of Nations, but can also be easily gathered from 
innumerable publications on the subject published in Europe. This fact 
indicates a further limitation of the present work. With a very few minor 
exceptions, the author has judiciously avoided consulting the other secondary 
works in the field, although they cover the same ground as he has. Two 
publications have appeared in English, in 1929 and 1931, dealing with the 
same problem as Dr. Stone; but their existence is either unknown or ignored 
as far as the author is concerned. These considerations lead us to the con- 
clusion that the volume is useful and handy, but has its serious deficiencies. 
It presents but one side of the question, v7z., the legal side, which is important, 
but should be studied in close connection with the political side. We make 
this statement on the basis of the observed fact that most of the minorities 
complaints arise from social and political causes. Their settlements are also 
most often based on political grounds. ‘Public opinion” presides over the 
solution only when more powerful factors coincide; most of the petitions are 
smothered and only relatively few ever come to the public notice of the 
Council and, of course, even fewer reach the public. Dr. Stone has adequately 
described the legal procedure. We now need a description which will place 
the legal machinery within the perspective of the political forces involved. 

JosEPH S. Roucex. 


The Purchase of the Danish West Indies. (The Albert Shaw Lectures on 
Diplomatic History, 1931.) By Charles Callan Tansill. Baltimore: The 
Johns Hopkins Press, London: Humphrey Milford, Oxford University 
Press. 1932. pp. xiii, 548. Index. $3.50. 

Rarely has a theme of such relative unimportance received a treatment so 
comprehensive, exhaustive, and skilful as the acquisition of the Virgin 
Islands. Dr. Tansill has combed the manuscripts of the Danish Foreign 
Office, of the Archives of Berlin and London, of the Department of State and 
of the Library of Congress, not to mention periodicals and books, for facts 
and opinions. The facts have been evaluated as evidence and the motives 
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of politicians have been assessed. The treatment has been properly in- 
tegrated with European as well as American history. 

The experiences during the Civil War convinced Seward that it would be 
advantageous for the United States to acquire a naval base in the West 
Indies. Admiral Porter strongly advised the acquisition of the Danish West 
Indies. Denmark was willing to sell St. Thomas and St. John for $7,500,000. 
St. Croix was reserved, because Denmark at that time felt honor bound to 
cede it to France, if ceded at all. In accordance with the terms of the treaty, 
a plebiscite was held in the islands which resulted almost unanimously in 
favor of annexation to the United States. The Danish government ratified 
the treaty in January, 1868; but the United States Senate declined to approve 
the transaction. 

After the Spanish-American War the State Department revived its inter- 
est in the purchase. The navy, through Admiral Dewey, reported favorably 
again. In 1902 Denmark agreed to sell all of the islands for $5,000,000. 
The Senate approved the treaty; but the upper chamber of the Danish 
legislature refused its approval by a tie vote. It was thought by Secretary 
Hay, President Roosevelt, Henry White, and Senator Lodge that German 
influence and intrigue had brought about the rejection. The British were 
rather inclined to share and to fan this suspicion. Dr. Tansill shows conclu- 
sively that the Government of Germany and the Germans had nothing to 
do with it. 

After the World War had been progressing for two years and it became 
apparent that the United States might be drawn into the conflict, President 
Wilson and Secretary Lansing became eager to acquire the Danish West 
Indies largely to prevent the establishment there of a German submarine 
base. Denmark appreciated her opportunity in 1916 and exacted $25,000,- 
000 and whatever rights our government may have had to Greenland. 
Considering the slight use that can be made of the islands for naval purposes, 
this purchase is the most expensive real estate deal ever made by the United 
States. 

The reader is left with only one wish, and that is that Dr. Tansill might 
have made an analysis of the treaty, showing what the rights reserved by 
Denmark in the islands mean. CuHaRLEs E. Hi 


BRIEFER NOTICES 


Armaments Y ear-Book (Special Edition). League of Nations Publication. 
(Boston: World Peace Foundation, 1932. pp. 474. $3.00.) The special 
edition of the Armaments Year-Book replaces the ordinary edition which 
normally would have appeared in May, 1932. It differs from previous 
annual editions in that it is not based on official documents found in the li- 
brary of the Secretariat, but on information sent by 62 governments, in reply 
to a special request by the Secretary-General, for the benefit of members of 
the Conference for the Reduction and Limitation of Armaments. The regu- 
lar editions contain detailed monographs on the technical aspects of arma- 
ments; the special edition presents only essential information on the number 
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of units and tonnage of ships, the organization and composition of armies and, 
where the air force is an autonomous arm, of the airforce. In addition, these 
62 countries, members and non-members of the League, have submitted also 
an account of the actual expenditure on national defense for the years 1925 
to 1931, inclusive. Of particular interest to the student of international 
law is the 90-page annex containing recapitulation tables, statistical tables, 
and graphs, and copies of 37 international agreements on demilitarized zones, 
reduction of effectives, and limitation of naval forces. 
E. ARMSTRONG 


Das System der verbotenen und erlaubten Kriege in Vélkerbundssatzung, 
Locarno-Vertragen und Kellogg-Pakt. By Rolf Blum. (Leipzig: Robert 
Noske, 1932. pp. viii, 44. Rm. 2.50.) As well as it can be accomplished 
in a few pages, the author attempts to set forth the diminishing “‘legal’’ basis 
of war under the Covenant of the League of Nations, the Locarno Pacts, and 
the Pact of Paris. In these documents he finds a constant effort to limit the 
occasions on which there may be “‘legal”’ resort to war, that is, resort to war 
without violation of legal obligations. Within the terms of Articles 10, 12, 
13, and 15 of the Covenant he locates nine occasions when war may be de- 
clared without violation of the Covenant. The Locarno Pacts do not serve 
to minimize the legal possibility of these ‘‘maschenkriege” or ‘loophole 
wars,” although the political and moral effects of these agreements are bene- 
ficial. The Pact of Paris, he concludes, greatly restricts the scope of legal 
wars by a general prohibition, but uncertainty as to the definition of “‘de- 
fensive’’ wars which are still permissible under the Pact undermines the 
effectiveness of that agreement. While it is perhaps true that some of the 
“loophole wars”’ under the Covenant are forbidden by the general terms of 
the Pact of Paris, the total legal effect of the agreements studied still leaves 
uncertain the extent to which resort to war is legally prohibited under post- 
war treaties. A. E. HINDMARSH 


Osservazioni sul Progetto di Riforma del Codice Civile Relativamente alle 
Disposizioni del Titulo Preliminare riguardanti il Diritto Internazionale 
Privato. By Prof. Giulio Diena. (Rome: Istituto di Studi Legislativi, 
1932. pp.44.) The author evaluates the proposed legislation recommended 
by the royal commission for reform of the Italian Civil Code so far as it 
relates to private international law. He defends the present code in certain 
respects, particularly because it lays down general principles instead of rules 
applicable to specific conflicts of law. He is a strong supporter of the 
Mancini school of national law. 

Die Grundlagen des deutschen internationalen Privatrechts. By Dr. George 
Melchior. (Berlin and Leipzig: Walter de Gruyter & Co., 1932. pp. xxxii, 
558. Index. Rm.24.) The number of major works dealing with the private 
international law of Germany has greatly increased during the past few 
years. This substantial treatise does not assume to cover the whole field 
but, as its title indicates, treats of certain underlying questions of a more or 
less general character. These questions may arise in any or all of the cate- 
gories into which the subject is usually divided. The following questions 
illustrate the nature of the subject-matter: Where German law requires the 
application of foreign law to a local issue, does a change of sovereignty in the 
foreign state always require the application of the newly acquired system of 
law of that state? Does the application of foreign law also require recogni- 
tion of the changing or discordant decisions of the foreign courts as sources 
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of that law? What system of law determines the definition of legal words 
and phrases where the local and the foreign law supply conflicting qualifica- 
tions? Assuming that a renvoi is indicated by German law, does it require 
also an acceptance of the foreign rules of private international law? These 
questions and many others are discussed. Some of them are within the 
range of public law, as when national law is applied to the personal rights 
or status of persons having a double or multiple nationality. Although 
primarily derived from problems of German law, much of the discussion is 
applicable to similar problems arising in other countries. 

Vertrdge zu Gunsten und zu Lasten Dritter im Vélkerrecht. By Dr. Carl- 
Heinz Winkler. (Leipzig: Robert Noske, 1932. pp. xiv, 124. Rm. 5.) 
This monograph, written by a student for the advanced seminar conducted 
by Professor Strupp at the University of Frankfurt, strongly combats the 
assumption of certain British writers, especially Phillimore, Westlake, and 
more recently, Lauterpacht, that certain doctrines of the Roman law may 
be considered as subsidiary sources of international law. More specifically, 
he objects to the recognition of Roman law as support for the proposition 
that a treaty made between two states for the benefit of a third state confers 
any direct rights upon that state. He believes that the proposition itself 
is false because he believes that international law rests upon the express or 
implied will of states forming the subjects of international law, and upon 
that will alone; therefore, rules derived from private law have no binding 
character unless accepted by agreement. Whether one agrees with the 
author’s thesis or not, it would seem that he takes too narrow a view of what 
constitutes implied consent. He is entitled, however, to great credit in 
entering upon more precise definitions and classifications of treaties for the 
benefit of, or to the charge of third states. His definitions are, indeed, quite 
ingenious, though they become terrifying when comprised of a single sentence 
of fifteen printed lines (p. 23). ArtuurR K. KuHN 


Memoirs of a Diplomat. By Constantin Dumba. Translated from the 
German by Ian F. D. Morrow. (Boston: Little, Brown & Co., 1932. pp. 
xii, 374, Index. $4.00.) The experiences of a diplomat are always worth 
while, but rarely worth reading in the trivial and expurgated form in which 
they are usually given to the public. But Dr. Dumba, who succeeded Hengen- 
miller as Austro-Hungarian Ambassador at Washington, gives us in a light 
and readable vein not a little valuable material relative to recent diplomatic 
history and practice. His Memoirs supply interesting first hand information 
of such important periods and episodes as that of Fashoda, the regicide 
régime in Serbia, and his own abruptly terminated mission in this country. In 
this connection he criticizes the unneutral conduct of the Wilson administra- 
tion. However, he relates, without any show of bitterness, the details of his 
abrupt dismissal, occasioned by his attempt to stir up strikes among his 
countrymen employed in our munition factories. The criticisms which he 
makes of our national defects are mixed with laudatory comments and give 
no evidence of an unfriendly spirit. During his stay in Washington he relates 
how, in response to his intercession, President Wilson wrote a personal letter 
to the Czar and had it sent to the American Ambassador in St. Petersburg by 
means of couriers so that it might be delivered in an audience requested with- 
out giving any reason. In this way Sasonoff was prevented from intercepting 
the communication, with the result that the humane Czar took measures to 
see that furs, blankets and medicines should reach the unfortunate Austro- 
Hungarian prisoners before they succumbed to the terrible cold and privations 
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of the Siberian prison camps. The book contains some valuable observations 
upon the statesmen with whom Dr. Dumba came in official and social contact. 
He discloses with unusual frankness some of the tricks which he and his 
colleagues employed to achieve their ends. These somewhat random notes 
of an experienced diplomatist will be found to be both entertaining and 
informative. 

Problems of Peace. (Published for the Committee of the Geneva Institute 
of International Relations. London: Unwin Brothers, Ltd., 1932. pp. xv, 
301. $2.50.) This small volume contains the interesting series of lectures 
given at the Geneva Institute of International Relations during August, 
1931, being the sixth of the series containing the proceedings of the Institute. 
In this way the general public, interested in international affairs, is able to 
benefit from the concise discussions of the various current questions which 
are given by the authorities gathered in the metropolis of the League of 
Nations. Among the contributors are H. J. Laski, Alfred Zimmern, Paul H. 
Douglas, James W. Garner, and others prominent as teachers or experienced 
as officials in the conduct of international relations. 

Grotius Annuaire international pour l'année 1982. (La Haye: Martinus 
Nijhoff, 1932. pp. viii, 295. 12Gld.) This annual publication, now in its 
twentieth year, fulfills its announced purpose by giving an account of the 
part which the Netherlands has played during 1931 in international affairs. 
It supplies valuable information as to the Dutch regulations covering mat- 
ters of international interest, such as the access of military aéroplanes and 
warships to Dutch territory. An account of Dutch participation in the 
League of Nations is given. Of especial value for reference is the list of 
members of the Permanent Court of Arbitration, and a list of the arbitral 
decisions rendered. A supplementary table indicates the instances, two in 


number, of recourse to international commissions of inquiry. A brief sum- 
mary is also given of the sessions in 1931 of the Permanent Court of Inter- 
national Justice, with a complete list of the various decisions and decrees 
which it has given since its establishment. Two articles of general interest 
relate to the recent economic policy of the Netherlands, and the Chadbourne 
plan. A bibliography for 1931 of Netherlands publications relative to inter- 
national law and related topics is added. Eviery C. STOWELL 


Privilegios Diplomdticos. By Jaime Eyzaguirre. (Santiago de Chile: 
Prensas de la Universidad de Chile, 1932. pp. 118.) This brief survey, 
based upon the newer literature upon the subject, is particularly valuable 
for the number of Latin American incidents, many of them recent in date, 
which the author has collected. Naturally the larger number are from Chile, 
but the other Latin American countries are not neglected. Many of them 
have to do with asylum and indicate what a fully comprehensive work on that 
subject would be if the archives of Latin America were fully accessible to the 
investigator. J.8. R. 


La Coutume en Droit Constitutionnel Interne et en Droit Constituttonnel 
International, envisagée principalement dans ses rapports avec les autres modes 
de constatation du droit. By Yvon Gouet. (Paris: A. Pedone, 1932. pp. vi, 
167.) M. Gouet undertakes an elaborate and sometimes labored demonstra- 
tion of certain theories he holds as to the nature of custom as a method of 
establishing rules of law (whether internal or international), the basis of the 
obligatory force of custom, and the formation and the proof of the existence 
of a customary rule. In a second part he examines the value of custom in 
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relation to other methods of establishing the rule of law. M.Gouet adheres 
to the monist doctrine of the unity of all law: the apparent dualism between 
internal and international law is a mistaken conclusion arising from the fact 
that some branches of law are more advanced in their evolution than others. 
The theory of the primacy of international law furnishes a sure and immedi- 
ate solution where internal and international rules are in conflict. Custom 
does not create law: the obligation of law is in the idea of justice (p. 48), 
which he considers identical with the dominant opinio necessitatis juris with 
an ethical basis. He admits, however, that some more or less consensual 
mode de constatation like custom is necessary before the already binding droit 
objectif becomes droit positif. M. Gouet, a disciple of Professor LeFur, 
supports theories, open perhaps to the same criticisms as are advanced 
against the renovators of the law of nature. HerBert W. Briaes 


Die Rechtsfolgen vilkerrechtlicher Delikte. By Rudolf Lais. (Berlin: 
Georg Stilke, 1932. Institut fiir Internationales Recht, Heft 18. pp. 163. 
Rm.8.) This monograph is a theoretical discussion of the legal consequences 
of international delicts, a subject important in practice though hitherto 
neglected in theory. The author has investigated numerous decisions, show- 
ing the rules, form and extent which states have employed to make good 
wrongs committed. The present position of international law on questions 
involving “natural restitution,” “substitutes, and amends, is carefully exam- 


ined and the difficult question of indirect liability of states is comprehensively 
described. After dealing with the ordinary rules of international law upon 
the subject of delicts, he takes up the “legal consequences of a special sort” 
as, for example, formulated in Article 16 of the Covenant of the League of 
Nations, and, from the whole discussion, lays down a set of principles for the 
codification of law in the field of international delicts, ending in an appendix 


with a draft convention on the responsibility of states for damage to persons 
and property, adopted by the “Delict Commission of the German Society of 
International Law,” January 6, 1930. It is a clear statement, well written 
and contains a good bibliography; valuable to the student of codification. 
Karu F. GrIsER 


Gli Stati Uniti dall’Isolamento all’Intervento nella Guerra mondiale. 
By Carlo Marchiori. (Pavia: Istituto Pavese di Arti Grafiche, 1932. 
pp. ii, 152.) The author has written a running commentary on the Monroe 
Doctrine construed as a negative statement of the policy of isolation. The 
latter part of the book he devotes to an analysis of the causes of American 
participation in the World War. He finds them to be essentially those 
which led the United States into war with England in 1812, and of a nature 
fundamentally economic and commercial. His attitude is, briefly, that the 
United States has never succeeded in avoiding political contacts with 
Europe, and that, therefore, the policy of isolation means, in reality, the 
hegemony of the United States on the American continents. He thus falls 
into line with the anti-isolationist school of American commentators. He 
differs from many of them in his ability to reason with European detachment 
and without irony. Although he tells more than a twice-told tale, his 
thought is stimulating because of this lack of partisanship. His bibliography 
on the Monroe Doctrine, though a selected one, is so scanty as to need expan- 
sion in future editions of this work. Many leading names are missing. 
Despite the cogency of the main body of the book, this lack diminishes its 
authority. Care should be taken, also, to correct the spelling of the names of 
certain of the scholars whose works are cited. P. T, Fenn, JR. 


210 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


La Personnalité Internationale Distincte des Collectivités sous Mandat 
By Edgar Pelichet. (Paris: Rousseau, 1932, pp. vi, 173. Fr. 25.) The 
author’s purpose is to assemble the various elements of the juridical person- 
ality of territories under the mandates into a unified conception. He 
devotes the first one-fourth of his book to the general character of the 
mandates. The essence of mandate is tutelage, and tutelage connotes 
provisional character and eventual emancipation. The author then in- 
dicates the development of thought to the conclusion that international 
personality may be possessed by groups other than states. A mandated 
territory has public domains separate from those of the mandatory, has a 
separate national status for its inhabitants, has a guaranteed territorial 
integrity, and may have rights and obligations of its own. About one-third 
of the book is devoted to the problem of sovereignty. All theories of the 
location of sovereignty in the mandates system heretofore set forth are 
examined and rejected. The author holds that sovereignty really resides in 
the mandated territories themselves, but that its exercise is reserved for the 
time being. M. Pelichet has used no new materials, nor has he made any 
very definite contribution to scholarship on the mandates system, with the 
possible exception of his interesting theory of the location of sovereignty. 
His book, however, is perhaps the most complete statement yet made of the 
various aspects of the idea of the international personality of the mandated 
territories. LuTHER Harris Evans 


Dr. Karl Strupp in the fifth edition of Grundziige des positiven Vélkerrechts 
(Réhrscheid, Bonn and K@ln, 1932, pp. xvi, 343) by revision and enlarge- 
ment brings this book up to date. (Third edition reviewed in this JouRNAL, 
Vol. 21 (1927), p. 215.) Somewhat more attention is given to the general 
treatment of international law and to the law of peace. After giving atten- 
tion to the Locarno Pact and to the Kellogg-Briand Pact, the subject of 
international law and war, with incidental mention of neutrality, is relegated 
to about fifty pages of appendix. G. G. W. 


Taxation of Foreign and National Enterprises in France, Germany, Spain, 
the United Kingdom and the United States of America. (Geneva: League of 
Nations Publications Department, 1932. Boston: World Peace Foundation, 
1932. pp. 275. $2.50.) This publication is the result of an enquiry made 
by Mitchell B. Carroll for a subcommittee of the Fiscal Committee of the 
League of Nations, as a part of the work of the League to reduce the burdens 
of double taxation. Included in the report are (1) an analytical summary of 
the tax systems and allocation methods found in France, Germany, Spain, 
the United Kingdom and the United States with regard to foreign enter- 
prises; and (2) a detailed study of the systems and methods in each country. 
A later publication of the systems in other countries has been assured 
through the decision of the Fiscal Committee to continue the enquiry. The 
report should be of great value, not only to the Fiscal Committee in its work 
of drafting a convention, but also to students of international relations, who 
will find it a valuable case study of the problems confronting international 
codéperation in this field. WALTER H. C, LAvVEs 


World Social Economic Planning. Material contributed to the World 
Social Economic Congress, Amsterdam, August, 1931. Edited by M. L. 
Fleddérus. (2 vols.) (New York and The Hague: International Industrial 
Relations Institute, 1932. pp. lxiii, 935. $2.50.) The establishment of 
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national economic councils has taken place under the laws of so many coun- 
tries, that, entirely apart from the constitutional changes in Russia, definite 
planning by public or quasi-public agencies in respect of the national econo- 
mies of the world has begun to pass beyond the mere initial stages. But 
what of world economy? Far-sighted publicists are already urging that 
social and economic welfare depend upon similar action universal in scope. 
Meanwhile, as one of the speakers said at the Amsterdam Congress, unofficial 
organizations can “stimulate creative thinking and imaginative action 
everywhere in the interests of a planful and rational organization of world 
life.’ The book under review, with its addendum volume of translations or 
summaries, intended to make available in English, French, and German the 
record of the World Social Economic Congress, 1931, of the International 
Industrial Relation Association,! offers a wealth of suggestion and informa- 
tion regarding the Soviet experiment and all the lesser approaches to planned 
economy. The delegates, gathered together from 23 countries, had rather 
more to say regarding scientific management and rationalized national 
economies than about concrete proposals for an ordered economic world, 
but such a world was generally envisaged and significant stimulus was given 
to ‘research and experiment, to be conducted in areas limited enough to 
yield results, but guided by a new awareness of historical trends toward world 
unity.” Whatever the immediate prospects, this movement seems likely 
to find expression in international legislation and to have a far-reaching 
effect upon international relations in the not very distant future. 
Wa.iace McCuure 


1Reconstituted, 1932, into the International Industrial Relations Institute. 
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AMERICAN Bar ASSOCIATION JOURNAL, January, 1933 (Vol. 19, No. 1). Pan-American 
Convention on Commercial Aviation and the Treaty-Making Power (pp. 22-26), J. C. 
Cooper, Jr. 

AmenricaN Pouiticat Science Review, December, 1932 (Vol. 26, No.6). The Emancipa- 
tion of Iraq from the Mandates System (pp. 1024-1049), L. H. Evans; Manchuria: Report 
of the Commission of Inquiry Appointed by the League of Nations (pp. 1148-1151), T. 
Dennett. 

CaNaADIAN Bar Review, May, 1932 (Vol. 10, No. 5). The Administration of American 
Assets of the Estates of Foreign Decedents (pp. 288-297), L. O. Bergh; The Radio Case 
(pp. 298-303), J. S. Ewart. 

, June, 1932 (Vol. 10, No.6). The Problem of a Commonwealth Tribunal (pp. 
338-348), R. A. MacKay. 

, September, 1932 (Vol. 10, No.7). Protection against the Unauthorized Use of a 
Broadcast in Canada (pp. 423-441), B. Claxton. 

, October, 1932 (Vol. 10, No. 8). Canada and War (pp. 495-506), J. S. Ewart; 
The Teaching of International Law and International Relations in Canadian Universities, 
1931 (pp. 519-523), N. MacKenzie. 


, November, 1932 (Vol. 10, No.9). The Chicago Diversion from Lake Michigan 
(pp. 575-583), H. Willmann. 


, December, 1932 (Vol. 10, No. 10). Rules of the Road at Sea (pp. 630-644), S. A. 


Smith. 


Harvarp Law Review, December, 1932 (Vol. 46, No. 2). Notes on the Statute of West- 
minster, 1931 (pp. 261-289), M. O. Hudson. 


JOURNAL OF CoMPARATIVE LEGISLATION AND INTERNATIONAL Law, 1932 (Vol. 14, Nos. 1 
and 4). Self-Defence and International Air Power (pp. 20-29), J. M. Spaight; Moslem 
Law in the Mized Courts of Egypt (pp. 222-232), F. M. Goadby; The International 
Congress of Comparative Law at The Hague (pp. 244-246), F. M. Goadby. 


JOURNAL DU Dror INTERNATIONAL, July-October, 1932 (Vol. 59). La succession du duc 
Robert de Parme et le séquestre du domaine de Chambord (pp. 841-852), E. Audinet; 
L’evolution de la jurisprudence anglaise concernant les sociétés russes nationalisées (pp. 
853-866), G. Lepointe and DV. Petchorine; La competénce des tribunauz frangais pour les 
proces entre Francais (pp. 867-871), J. Perroud; La compétence pour exprimer la volonté 
internationale de l’Ftat (pp. 872-876), J. Nisot; Le droit uniforme et le Droit international 


privé (pp. 877-897), H. Valladao. 


JurmwicaL Review, 1932 (Vol. 44, No. 1). Pacifism and Citizenship: Two American 
Decisions (pp. 54-63), W. I. Jennings. 


Revista DE DerEcHO INTERNACIONAL, December, 1932 (Vol. 22, No. 44). El Congreso 
Internacional de Derecho Comparado (pp. 213-221), A. 8. de Bustamante y Montoro; 
La Independencia (pp. 251-275), A. S. de Bustamante y Sirven; La Nacionalidad francesa 
(pp. 276-282), E. Bourbousson; La Conferencia de Lausanne sobre las reparaciones de la 
gran guerra (pp. 291-326), C. de Armenteros; Derecho aéreo (pp. 327-348), R. Sandrino y 
Moreira. 
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Revue ve Drorr INTERNATIONAL, April-June, 1932 (Vol. 10, No. 2). Les “Réserves” 
dans les Traités (pp. 95-114), R. Genet; Trente-huitiéme session de l'Institut de Droit 
international, tenue 4 Oslo (pp. 114-118), L. de Montluc; La Chine devant les Nations et 
le Droit international (pp. 118-137), J-B. Stanesco. 


, July-September, 1932 (Vol. 10, No. 3). La XIII° Assemblée de la Société des 
Nations (pp. 189-197), N. Politis; Le conflit sino-japonais et le rapport de la commission 
d’étude, envoyée par la S. d.N. en Extréme Orient (rapport Lytton), (pp. 198-222), A 
Sottile; La question de la réduction et la limitation des armements (pp. 223-232), L. de 
Montluc; “Les Réserves” dans les Traités (pp. 232-240), R. Genet; Trente-hwitiéme 
session de l’Institut de droit international, tenue a Oslo (pp. 241-250), L. de Montluc. 


Revue DE Drorr INTERNATIONAL ET DE LEGISLATION CoMPAREE, 1932 (Vol. 13, No. 3). 
Le Traité anglo-irlandais de 1921 et son interprétation (pp. 473-523), W. I. Jennings; La 
Cour permanente de Justice internationale en 1930-1931 (pp. 524-563), A. Becker; Le 
Danube maritime et le réglement du différend relatif aux compétences de la Commission 
européenne sur le secteur Galatz-Braila (pp. 564-631), V. M. Radovanovitch; Le probléme 
de V'admission des Etats-Unis dans la Société des Nations (pp. 632-640), C. Eagleton; La 
politique de sécurité et d’arbitrage du Grand-Duché de Luxembourg (pp. 641-663), A. 
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JAPAN AND JEHOL 


By E. T. 


Former United States Diplomatic Officer in China and Chief of the Division 
of Far Eastern Affairs, Department of State 


Japan’s attempt to include the Province of Jehol within the boundaries of 
so-called Manchukuo, if successful, is likely to be followed by serious conse- 
quences to China and to other nations as well. The southern boundary of 
Jehol coincides very nearly with the line of the Great Wall. Japan’s action 
at Shanhaikuan and subsequent to the seizure of that place would seem to 
indicate her desire to make the Great Wall the boundary between Manchukuo 
and China. Even if Japan should evacuate Shanhaikuan, she will undoubt- 
edly attempt to hold the passes between there and Kupeikou, which is at the 
southwestern corner of Jehol Province. 

In such an eventuality, Japan in Jehol will be but 79 miles from Peip’ing 
(Peking), the old capital of China. In Peip’ing the American Government 
and a dozen other Powers own their legations. The United States owns also 
a portion of the south wall of the Tartar City. Many legations, among them 
our Own, maintain guards there. Several have military forces at Tientsin to 
protect the railway communications with the sea. There would seem to be in 
these conditions a fine opportunity for international friction with a possibility 
of strife. 

Japan, with an army in Jehol in possession of important gates of the Great 
Wall, would necessarily be regarded as a perpetual menace to Tientsin and its 
winter port, Ch’inwantao. Some of the finest coal mines in China are located 
near the latter port, and others in Honan and Shansi are accessible by rail. 
Ch’inwantao is thus one of the most important coaling ports in the Far East. 
Chinese and Europeans share in the ownership of these mines, and in the 
event of Japanese military operations, it is not likely that ownership would be 
disturbed, but one must consider the possibility of damage to valuable proper- 
ties during military occupation and the chance of other disorders. 

The railway from Peip’ing to Shenyang (Mukden) is nominally a Chinese 
Government line, but the superintendence is British, and the bonds, secured 
upon the railway and its property, are largely owned by British subjects. 
These rights and interests will have to be safeguarded, as well as those of the 
governments that maintain railway guards, in case the Japanese take tem- 
porary control of the line. The Japanese military forces even now constantly 
use the railway outside the wall, and if due compensation is made for damages 
to roadway and rolling stock and for services rendered, the interests of bond- 
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holders are not likely to be impaired. The British Government may be 
trusted to take whatever measures may be needed to secure these interests. 

Should Japan decide to use the railway to transport troops to occupy Tient- 
sin, the Powers, other than Japan, that maintain forces to protect the line, may 
object to such use of the railway, but the reluctance of the League of Nations 
to enforce against Japan the penalties for violation of the Covenant of the 
League makes one hesitate to believe that the European and American Gov- 
ernments would employ force to restrain Japan. 

One serious objection, however, that America and Europe would be dis- 
posed to make to Japan’s occupation of Tientsin is that Japan would be likely 
to close the open door to trade there. In Manchuria she has frequently in- 
vented methods of evading her promises respecting the open door. Tientsin 
is the most important port in China north of Shanghai. It has a population of 
nearly a million and a half, and its trade in 1930 was reported as amounting 
to Hk. Tls. 13,225,647. In fact, most of the foreign commerce of northern 
and northwestern China finds entrance and exit at Tientsin. 

Japan has declared that she has no intention of undertaking military opera- 
tions inside the Great Wall unless the Chinese oppose her occupation of the 
Province of Jehol. That would imply that Chinese opposition would, in 
Japan’s opinion, justify military operations in the direction of Tientsin and 
Peking. It is rumored that Great Britain has obtained Japan’s promise not 
to occupy Tientsin should military action in China proper become necessary. 
But we can not forget that Japan’s military leaders have not hesitated to 
ignore promises given by Japan’s Foreign Office. At Tientsin the Peking- 
Mukden (Peip’ing-Shenyang) Railway connects with the Tientsin P’uk’ou 
Railway, which lands the traveller on the north side of the Yangtze River, 
just opposite Nanking. This line passes through Tsinan, where it connects 
with the Shantung Railway that reaches the sea at Tsingtao, the port formerly 
leased to Germany. This Shantung Railway has been under Japanese con- 
trol ever since the World War. It is easy to see, therefore, that the domina- 
tion of the Province of Jehol by Japan, with easy access to Shantung, would 
constantly threaten the peace of northeastern China. 

Under conceivable circumstances it might seem possible and desirable to 
the Japanese to add two more provinces,—Hopei (Chihli) and Shantung. 
There would, of course, be a great outcry from Europe and America, but so 
there was when Manchuria was invaded, and Japan gave no heed. Such an 
extension of Japan’s empire upon the mainland would but be a fulfillment of 
her plans of longstanding. One does not need to quote the Tanaka Memorial, 
whose genuineness must, of course, be denied by Japan.1_ The proposal to 
build an empire at the expense of China was formulated 79 years ago, when 
Shoin Yoshida advised the creation of a strong military machine in Japan 

1 Not to deny it would be to admit that a Premier of Japan had advised the crushing of 


the United States and the conquest of China and all Asia as well as the South Sea countries. 
But an official denial of a confidential memorial is not to be taken too seriously. 
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which would force war upon China and annex territories there The pro- 
gram then outlined has been carefully followed since war was started in 1894. 
Some will object that the seizure of Manchuria and Jehol is not the expan- 
sion of Japan, but the building of an independent Manchu state. That of 
course is mere hair-splitting, for any state set up there would not last a day 
without Japan’s support and could continue to exist only as a part of the 
Japanese Empire. 

There is, however, some pertinence in the suggestion that the addition of 
Jehol to Manchukuo is an increase of Manchu power. Pu-yi, the nominal 
head of Manchukuo, is the legitimate heir to the Manchu throne of China. 
He has already organized an army of Manchu and Chinese followers that is 
aiding the Japanese army in its conquest. If he should succeed in recovering 
four provinces of his former dominion, why should he not attempt to move 
back into his old home in the palace at Peking? From there he might hope to 
rule at least a part of the old empire as a kingdom tributary to Japan. He 
would be but reviving for his people a status similar to that held during the 
Ming Dynasty, when Manchuria was a tributary to China. 

But let us see what the Province of Jehol is like. 

Jehol is the name, both of a province and acity. Originally it was applied 
to the place where the Manchu emperor K’anghsi fixed one of his summer 
retreats, the town now more properly known as Ch’engte. The word Jehol 
(really two words, Je and hol) means “hot stream,” and was applied to the 
locality because of the hot springs found there. The Pekingese pronuncia- 
tion is “Réh ho.” Europeans who first became acquainted with the place 
obtained their pronunciation from Chinese of central coast provinces. 

In 1928 Inner Mongolia was divided by the Nanking Government into four 
provinces. The easternmost of these, containing Ch’engte and its hot springs, 
was given the name, Jehol, which had formerly been applied only to the 
locality of the springs. This province, over which Chinese and Japanese are 
now struggling, lies roughly between north latitude, 40°20’ and 46°40’, and 
between east longitude, 116° and 123°. Its boundaries are irregular, but in 
shape it approaches that of an isosceles triangle having its base near the 
Great Wall and its apex approximately on the southern boundary of Heilung- 
kiang Province, where it is crossed by the 119th meridian of east longitude. 
It contains about 77,000 square miles, and, therefore, is as large as Nebraska 
and twice the size of Indiana.® 

The region is mountainous. The Yin Shan, which bounds Shansi on the 
north, rises in some of its peaks more than 9,000 feet above sea level. As it 
bends towards the northeast, it crosses the western portion of Jehol in two or 
three parallel ranges, covering a width of some 75 miles. These form the 
Great Hsingan Mountains, which rise at times to an elevation of 6,000 feet. 
Two important rivers rise in Jehol Province, the Shara Muren, which joins 


21. Tokutomi, Life of Shoin Yoshida, translated by Horace Coleman, p. 160. 
? The figures for longitude, latitude and area are estimates. 
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the Liao and empties into the sea at Newchwang, and the Luan Ho, which 
flows south of Ch’engte and beside the walls of Yungp’ing to reach the sea 
midway between Shanhaikuan and Taku. There are no good roads in the 
province and no railways. A so-called motor road extends from Peip’ing 
(Peking) to Ch’engte, but Sven Hedin, who travelled over it in 1930, describes 
it as very rough and difficult. A railway is being built from Chinchow (now 
Chinhsien) to Ch’acyang. In 1931 it had been completed as far as Pengpiao, 
some tens of miles short of Ch’aoyang. Under these circumstances, it would 
seem that the movement of troops in such a region must be attended with 
many difficulties. 

There are several urban centers, but no really large cities. The most im- 
portant are Ch’engte, the provincial capital, in the southwestern corner of the 
province, Ch’aoyang and Kailu on the eastern border, Chienchang, Luanp’ing 
and P’ingchiian, in the south, and Ch’ihfeng in the heart of the province. 
Ch’engte is beautifully situated in an upland valley, watered by a small 
stream. The imperial summer palace, built in 1711, is in a large park whose 
walls have a circuit of about ten miles. 

The palace and temples of Jehol rivalled in beauty and extravagance the 
far-famed summer capital of Kublai Khan at Xanadu,® whose ruins lie just 
beyond the western border of the Province of Jehol. The emperors K’anghsi 
and Ch’ienlung were very fond of their summer home at the town of Jehol. 
But it was not alone the beauty of the place that attracted them. The 
Mongol princes were flattered by the location of the summer capital in their 
midst, and these emperors regarded it a wise policy to retain the support of 
the tribes that had aided in the Manchu conquest of China. It was to the 
Jehol palace that some of these princes came to pay their court. It was here 
in 1763 that Ch’ienlung received on his eightieth birthday the chief of the 
Tourgouths after the return of that tribe from Russia. DeQuincey has de- 
scribed this wonderful migration in his Flight of a Tartar Tribe.® It was here 
also that in 1780 Ch’ienlung received the Panshen Erdeni Lama, the ecclesi- 
astical ruler of Tibet.? It was also at the city of Jehol, now known as 
Ch’engte, that the Earl of Macartney was received by the same haughty 
monarch in 1793 after agreement reached as to the form of obeisance to be 
made by the ambassador before His Majesty.§ 

Official statistics for 1928 report for seventeen out of eighteen counties in 
the Province of Jehol that there were 536,371 households. The statistician 
estimated that each household contained 4.5 persons. This would make the 
population of the province about two and a half millions.? The original in- 
habitants have had to give way in many localities to Chinese immigrants. 

4 Sven Hedin, Jehol, City of Emperors, London, 1932. 

5 See Coleridge’s poem, Kubla Khan. 

6 DeQuincey, Narrative and Miscellaneous Papers, Vol. I, Boston, 1853. 

7 Ernest Ludwig, Visit of Teshoo Lama to Peking, Peking, 1904. 


8 See Sir George Staunton’s Authentic Account, Vol. III. 
®° Two Years of Nationalist China, Shanghai, 1930, p. 415. 
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The Mongols in this province are a settled people, engaged in animal hus- 
bandry and agriculture. The Chinese are also chiefly agriculturists, emi- 
grants from Hopei and Shantung. Fourteen out of the eighteen counties 
reported that there were more than 2,535,000 acres (15,212,913 mow) under 
cultivation in 1928.1° Some of the Chinese residents are petty traders. 
There are many small villages gathered around Lama temples, where rude 
inns furnish food and forage for travellers and their beasts. 

The Mongols accept the Lamaistic form of Buddhism. The head of the 
Lamaist sect is the Panshen Erdeni Lama of Tashihlumpo in Tibet; the 
second person in the hierarchy is the Talai Lama of Lhasa, who is the civil 
head of the Tibetan State; the third officer of the order is the Hutukhtu of 
Urga. This office has been vacant since the death of the last incumbent in 
May, 1924. Under the imperial régime, the number of hutukhtu in Tibet, 
Mongolia and China was 160. Each was the superior of an extensive district, 
and all are still believed by their followers to be reincarnations of their prede- 
cessors in office. It is for this reason that they are popularly called “Living 
Buddhas.” 

As a rule the Mongols speak no language but their own, but the educated 
among them speak and read Chinese. This is true generally of their chief- 
tains, or princes. Some of the princes maintain residences in Peking, for 
they were required to present themselves periodically at court. One of these, 
with his princess, was a frequent visitor in other days at the American Lega- 
tion. His subjects lived in the region now included in the Province of Jehol. 

The tribes of Inner Mongolia are descendants of those hardy warriors who 
followed Genghis Khan in his conquest of half the world. They were divided 
into six leagues, an organization that has survived to the present time. Three 
of the six leagues are represented in the population of Jehol. It is important 
to note here that the tribes of Inner Mongolia submitted to the overlordship 
of the Manchus before the latter had attempted the subjugation of China. 
These Inner Mongols, in fact, as already said, assisted the Manchus in their 
conquest. The allegiance of the Mongols, therefore, was not so much to 
Peking as to Mukden; they honored the Manchu Emperor of China, not as a 
Chinese ruler, but as a Manchu. This historical fact may have some influ- 
ence in determining the future attitude of the Inner Mongolians toward the 
new Manchu State, Manchukuo. Pu-yi, the nominal head of Manchukuo, 
is a Manchu, and until recently was the acknowledged sovereign of these 
Mongols. The princes of these tribes paid annual visits to Pu-yi’s court and 
carried tribute there. If Pu-yi should succeed in adding Jehol to his present 
dominions, are the Mongols of Jehol likely to withhold their allegiance? 
And, if those in Jehol return to their old-time allegiance, what may we expect 
of the other tribes of Inner Mongolia? The Nanking Government announces 
that the Mongols will join China in a war upon Japan. It may be so, but it 
remains to be seen. It is easy to see, at any rate, that the historic relation- 
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ship between Inner Mongolia and Manchuria would naturally prompt the 
head of Manchukuo to claim the old-time suzerainty. 

The chief products of Jehol that are exchanged for goods from China are 
live-stock (principally ponies, sheep and goats), hides and skins, and wool 
and camels hair. But a news item of Japanese source declares that Chang 
Hsiieh-liang, formerly Governor General of Manchuria and in control of 
Peking and the Province of Hopei, receives $500,000 annually as revenue 
from opium. The cultivation of the poppy and the manufacture and sale 
of opium are forbidden by Chinese law, but it is no secret that the central 
government has been unable to enforce the law against powerful military 
leaders. Opium brought from Jehol into Hopei would find a ready sale 
there, and the farmers of Jehol would probably not hesitate to take advantage 
of that fact, especially since the want of decent roads makes it difficult to 
transport more bulky goods, such as grain, to the Chinese market. 

The Bangkok Opium Conference of November, 1931, decided that it was 
impracticable to attempt to prevent opium smoking as long as the illicit 
traffic in the drug continued on the then enormous scale. The real reason for 
the failure of the conference was the desire of interested nations to retain the 
revenue derived from the vice. Japan maintains an opium monopoly in 
Formosa, and presumably would not be unwilling to receive revenue from the 
production of opium in Jehol. 

The Japanese are, of course, well acquainted with the facts as to the old- 
time relationship between the Mongols and the founders of the Manchu 
Dynasty in China. This knowledge may have had something to do with the 
framing of the secret clause to the treaty of 1912 between Russia and Japan. 
That clause was intended to supplement the secret agreements of 1907, and 
1910," in which Russia and Japan delimited their respective spheres of in- 
fluence in Manchuria. In 1912 the line of delimitation was extended so as 
to include Jehol in Japan’s sphere. In return for this Japan agreed to leave 
Outer Mongolia and western Inner Mongolia to the exploitation of Russia.” 
Russia has important economic and commercial interests in Outer Mongolia, 
and exerts a powerful influence upon the government at Urga, but the Soviet 
successors to the Tsarist régime have done little to protect Russian interests 
in northern Manchuria against Japanese aggression, and they have thus far 
done less to develop an interest in western Inner Mongolia. 

After these secret dispositions of Chinese property, the Japanese proceeded 
in 1915 to extort from China a recognition of Japan’s special position in Man- 
churia and Eastern Inner Mongolia, which, as already stated, is the region 
now known as the Province of Jehol. They presented to China at a time 
when relations between the two Far Eastern states were entirely friendly and 


11 For the reported text of the secret treaty of July 4, 1910, between Russia and Japan, 
see Manchuria Treaties and Agreements, Pamphlet No. 44 of the Division of International 
Law, Carnegie Endowment for International Peace, 1921, p. 142. 

12 See writer’s China Yesterday and Today, New York, 1923 and 1932, p. 4. 
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without any apparent cause for such action, a series of twenty-one demands 
relating to Shantung, Manchuria and Eastern Inner Mongolia. The de- 
mands, as first presented, asked for the same privileges in Jehol as in southern 
Manchuria. Subsequently those relating to Jehol were modified and 
separated from the claims made as to Manchuria. In the final draft 
of the treaty, the demands relating to Jehol, as granted by China, 
provided that China should open certain towns there to foreign residence 
and trade, and that Japan should have an option upon railway building there 
and upon the making of loans secured upon the revenues of that region.'* 
The option as to railway building in Jehol was afterwards pooled with 
options held elsewhere in China by other members of the international 
consortium. 

In the summer of 1918 the writer was present at a conference held at the 
Department of State at President Wilson’s request between the Secretary of 
State, Hon. Robert Lansing, and certain American bankers. These bankers 
had been invited to discuss the possibility of a loan to China to better equip 
her for a more active part in the war against the Central European Powers.1* 
It must be remembered that most of these bankers had been members of the 
American Group from whom President Wilson, upon the advice of Secretary 
Bryan, had withdrawn support in March, 1913. On July 8, 1918, the bankers 
replied by letter to the Secretary of State, expressing a willingness to be of 
assistance in the matter of the proposed loan, but advised that for the sake 
of the safety of investors it would be desirable to create a four-Power inter- 
national group, consisting of bankers in the United States, Great Britain, 
France and Japan, and suggesting that, if necessary, the American and Jap- 
anese bankers could arrange to carry the British and French interests until 
peace should make it possible for them to take up their respective shares of 
the proposed business. The State Department agreed to the proposed ar- 
rangement, which was, not to return to the old, but create a new consortium. 
Before the bankers could get together, which they did at Paris in May, 1919, 
the armistice had been arranged and the subsequent correspondence made no 
further reference to “measures to strengthen China and fit her for a more 
active part in the war against the Central European Powers,” but to the 
purpose of “giving financial assistance to China.’’5 

At the meeting of the bankers in Paris, the Japanese Group expressed the 
opinion that their government would not consent to pool any options relating 
to enterprises in Manchuria or Jehol. This was later confirmed by the Jap- 


18 The treaties Concluded by China and Japan as the result of the twenty-one demands of 
1915 are printed in Supplement to this JourNat, Vol. 10 (1916), pp. 1-18. See also article 
in the Journat, Vol. 10 (1916), p. 222, on the negotiations between Japan and China. 

“4 Secretary Lansing to certain banks in New York, Chicago and Boston, July 9, 1918. 
The Consortium, containing the official text of the Four-Power Agreement for a loan to 
China and relevant documents, Carnegie Endowment Pamphlet No. 40, 1931, p. 3. 

8 See joint note of Great Britain, United States, France and Japan to China, Sept. 28, 
1920, in The Consortium, ibid., p. 65. 
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anese Government. The other governments objected to this reservation. A 
long correspondence resulted, which finally ended in Japan’s modification of 
her reservation, making it apply only to options on enterprises on 
which work had already been done. The agreement was signed on 
October 15, 1920. In so far as Jehol is concerned, the only Japanese 
option that was listed as coming under the agreement was one for the con- 
struction of a railway from Taonan to Ch’engte, the present capital of Jehol.1” 
The line has never been built, but is marked on the official maps of China as a 
projected line. 

Inasmuch as the consortium was organized “to assist China in the estab- 
lishment of great public utilities,” it would seem to follow that, if Jehol should 
become a part of Manchukuo, the consortium would lose its right to participate 
in the construction of this railway. The railway, if built, will do much to 
develop the resources of Jehol, as will also that under construction to 
Ch’aoyang. Little appears to be known, as yet, save perhaps to the Japanese, 
respecting Jehol’s mineral deposits. There is at least one coal mine under 
operation, and there are traditions that tell of the existence of gold and silver, 
but whether or not these precious metals exist in paying quantities remains 
to be determined. 

Friends of Japan sometimes urge that the seizure of Manchuria is justifiable 
because Japan is over-crowded and must have land for her people. But, if 
my neighbor has eight children and no garden, will he have a right to appro- 
priate my garden? Manchuria is China’s territory, and China also has a 
dense population which has been migrating by millions into Manchuria. 
Much of this propaganda on behalf of Japan is based upon wrong estimates. 
Japan has too large a population, perhaps, but there is no such density as 
has been represented. Taking the figures given in the Japan Year Book, the 
density of the population of the whole empire is 192 per square mile, and for 
the main islands, 250 to the square mile, while Belgium has 637 to the square 
mile and England 600. China has 647 in the plains of Shantung and Hopei, 
from which emigrants are leaving for Manchuria, and over 800 in the vicinity 
of Shanghai. As a whole, the density of population in China is 161 to the 
square mile, but there is included in the area the uninhabitable mountains of 
Tibet and the barren deserts of Turkestan and Mongolia. To this it will be 
objected that Japan is mountainous and that no more than an eleventh of the 
area in the main island is arable. The most densely populated region of 
Japan is the island of Honshu, where the figures are 518 to the square mile. 
But this island contains the great cities and the most important industries of 
Japan. It would not be fair to estimate the density of the population in the 
United States by the figures for New York and New Jersey. For other 
islands of Japan proper we find the density of the Hokkaido 83 per square 


16 China Consortium Agreement, Art. 2. The correspondence referred to is printed in 
The Consortium, ibid. The text of the Consortium Agreement is printed at pp. 67-72. 
17 Minutes of Consortium, X. 
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mile and for Karafuto 52. In Formosa and in Korea the figures are 262 and 
204 respectively.1§ 

But, aside from all this, there is a fallacy in the reasoning that density of 
population in one land justifies the seizure by force of land belonging to 
another nation. Japanese have been migrating to other lands and to other 
parts of China without the annexation of territories by their government. 
Moreover, the Japanese have had control of a large part of Manchuria since 
1905, and since 1915 have claimed special rights to the leasing of land, yet 
the Japanese do not immigrate in any large numbers. The Year Book for 
1931 gives the total number of Japanese in Manchuria as 204,429. During 
the same period (1905-1931) some 800,000 Koreans have entered, most of 
them after Japan had destroyed the independence of their country, and the 
number of Chinese in the three provinces of Manchuria grew in the same 
period from about seven millions to 28 millions. It thus appears that Jap- 
anese are not eager to migrate to Manchuria. They will be less eager to 
settle in Jehol. 

The truth is that Japan is not so much interested in land for her surplus 
population as for an enlarged empire,—for power. Manchuria has been con- 
quered. Armies have invaded Jehol. With that invasion, Japan takes the 
first step into Mongolia. Should she succeed there, it will be an easy thing 
to annex the three remaining provinces of Inner Mongolia. Some think 
that the League of Nations will be able to adjust the conflict. The League 
has had the matter in hand for nearly a year and a half. The Assembly 
has adopted the report of the Committee of Nineteen appointed to make 
recommendations for the settlement of the dispute.19 Japan has rejected 
the report and recommendations and withdrawn her delegates from the 
Assembly.2° Who will compel her to obey the League? It is most unlikely 
that any of the nations who are members of the League would be willing to 
send military forces to the Far East. Neither is it probable that any of them 
would be willing in the present state of the world to apply the economic 
sanctions of the Covenant. 

China has waited patiently for the League to carry out the provisions of 
the Covenant. The League committee absolves China from blame for 
Japan’s military aggression, but that does not give back to China her lost 
territory. As for military force against Japan, that can come from no place 
but China. She is paying now for the neglect of her defenses in the past and 
for the waste of her resources in civil strife. In spite of her unpreparedness, 
she may delay Japan’s advance until economic difficulties compel the latter 
to suspend hostilities. But it will take much more than this to recover 
Manchuria. 

Europe and America, it would seem, ought to be chiefly interested in 

18 These are estimates found in the Reference Atlas of the World for 1925. 


19 The text of the report is published in the New York Times, Feb. 18, 1933, pp. 8-9. 
20 New York Times, Feb. 25, 1933, pp. 1-2. 


224 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Japan’s fulfillment of her engagements under the treaties, covenants and 
agreements guaranteeing the territorial integrity of China. But the delibera- 
tions in the Council of the League have shown a disposition upon the part of 
some members to sympathize with Japan’s policy. They would call them- 
selves realists, practical statesmen. They would recognize a fait accompli 
and leave the defense of treaties to idealists. They see in the struggle in 
China a market for military supplies. They believe that Japan’s occupation 
of Manchuria will lead to a rapid development of that region, more rapid 
than under the divided control by China and Japan. They hope to find 
there in the near future a field for commercial enterprise, for the sale of 
railway materials, mining machinery and factory supplies of all sorts. They 
live for today ; they are not interested in the gloomy forecast for tomorrow. 

But it is the idealist that will have the last word. He would save the 
world from the wrath to come. He knows that the dreams of Alexander, of 
Caesar, of Mohammed, of Genghis Khan, of Napoleon, and Emperor William, 
all came to nought. He knows that wars of conquest belong to an age fast 
disappearing. He believes that Japan in her present political ideals is behind 
the rest of the world. On the other hand, he sees China permeated with 
modern political ideas, and, because of that, thrown into a ferment which to 
an onlooker seems to threaten disruption. Yet in that ferment is the promise 
of her transformation. 
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THE TREATMENT OF FOREIGNERS #4 


IN RELATION TO THE DRAFT CONVENTION AND CONFERENCE OF 1929 


By JoHN Warp CUTLER 


Carnegie Fellow in International Law 


As in the days of Rome and the barbarians, the activities of foreigners are 
still hampered in many ways. The purpose of this article is to examine cer- 
tain phases of the modern practice in the law of the alien, and to discover, if 
possible, the present trend, especially in the light of the abortive Paris Con- 
ference of 1929 on the Treatment of Foreigners.” 

Roman law, despite the peregrine praetor and the earliest jus gentiwm, 
dealt primarily with citizens, since Rome ruled the world; barbarian custom 
did not look beyond the tribe. A stranger enjoyed far less than the Biblical 
full measure of hospitality. Feudalism’s recognition of the alien was not 
entirely to his benefit. The droit d’aubaine® and the droit de détraction * 
are not wholly out of date even now. With such a heritage of practice, it is 
not surprising that the early Common Law allowed the alien practically no 
rights at all. 

In our time, countries regulate the treatment to be accorded one another’s 
nationals in one of three principal ways: by reciprocity, most-favored- 
nation treatment, or national treatment. The methods, though not mutu- 
ally exclusive, are distinct enough so that each moulds a more or less 
consistent policy. 

Reciprocal treatment alone would be excellent if every nation had approxi- 
mately equivalent treaties with every other. But, lacking universal stand- 
ard bilateral agreements, this system is likely to lead to discrimination. It 
may be argued that it is unreasonable for a state to give more than it gets, 
but the argument is based upon the general assumption that the presence of 
aliens is a liability, an assumption not universally true. It may lead to a 
policy of reprisal, in the ccurse of which participants will lose sight of valuable 
economic factors and developments. That is not the way of progress. As 
with disarmament, or any international problem, someone must break the 
deadlock, not from altruistic motives, but from a far-sighted view of self- 


1 After admission. 

2 Proceedings in League of Nations Document C. 97. M. 23. 1930. IT. See Kuhn, 
“The International Conference on the Treatment of Foreigners,” this JourNnat, Vol. 24 
(1930), p. 570; Potter, ‘International Legislation on the Treatment of Foreigners,” id., p. 
748, 

3 See Albania-Italy, Convention of 1924, Art. 5, 44 League of Nations Treaty Series, 331. 

4 See Nielsen v. Johnson (1928), 279 U. S. 47, this Journat, Vol. 23 (1929), p. 422. 
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interest. France has been, though not with entire consistency, the chief 
proponent of reciprocity.® 

The second method of regulating the rights of aliens, most-favored-nation 
treatment, is an improvement over reciprocity alone, in that it tends toward 
equality as between foreigners. But in this lies also its great defect: it fails 
to shake the historic discrimination against foreigners en bloc. The pro- 
tection of one’s own people against competition has a strong appeal until we 
consider two points: the first, that discrimination is based largely on the 
fallacy that political boundaries mark also economic lines of division; the 
second, that it arouses rancor which prepares the way for reprisal. This 
type of treaty is not, it is true, quite so defective when the unconditional 
most-favored-nation clause is used, a European form only recently adopted 
by the United States.® 

Many commercial treaties of the nineteenth century contained most- 
favored-nation clauses. But the individual foreigner drew comparatively 
little comfort from them, for, unless specifically extended in the treaties, 
they could not be invoked for matters outside trade, navigation, and the 
temporary administration of a decedent’s estate by his consul.?7_ In the Japa- 
nese land controversy in California,’ and with regard to certain Mexican 
legislation,® especially, this limitation on the scope of the clause in general 
commercial treaties seems to have been recognized in the outcome.!® More 
recent treaties give it a wider application, making it a more effective guar- 
anty. There is now such a network of these agreements as to approach 
parity as between aliens,!! though in matters of tariff the extraordinary eco- 
nomic disorder now prevailing has overshadowed the most-favored-nation 
clause as a basis of rights. 

We come, then, to national treatment, the method laid down in the Draft 
Convention on the Treatment of Foreigners.1* The League of Nations Com- 
mittee which framed this draft convention felt that the principle of na- 
tional treatment should particularly be applied to fiscal matters; in regulat- 
ing freedom of circulation, residence, and the carrying on of trade, industries, 


5 Code Civil, Arts. 11, 15. The result of the present United States administration’s 
leaning toward reciprocity agreements remains to be seen. 

6 E.g., Germany-U. 8., 1923, U. 8. Treaty Series, No. 725. For list of U. 8. most-favored 
nation clauses, see Treaty Information Bulletin No. 40, Jan. 1933, p. 21 et seq. 

7 Santovincenzo v. Egan (1931), 284 U. S. 30, this Journat, Vol. 26 (1932), p. 395; Rocca 
v. Thompson (1912), 223 U. S. 317, this Journat, Vol. 6 (1912), p. 535; In re D’Adamo’s 
Est. (1914), 212 N. Y. 214, 106 N. E. 81. 

8 Foreign Relations of the United States, 1913, pp. 629-645. Cf. Mott v. Kline (1927), 
200 Cal. 434, 253 Pac. 718; Clarke v. Deckebach (1927), 274 U.S. 392. But ef. Jordan ». 
Tashiro (1928), 278 U. S. 123, this Journat, Vol. 23 (1929), p. 418; Asakura v. Seattle 
(1924), 265 U. S. 332. Cf. infra, notes 63, 108. 

® See Moore, International Law Digest, Vol. IV, p. 44; For. Rel. 1913, p. 648. 

10 Infra, note 104. But cf. France-Gt. Britain, 1929, 95 L. N. Tr. Ser., 55. 

1 F.g., Gt. Britain-Turkey, 1930, 108 L. N. Tr. Ser. 407; Austria-U. S. 1928, U. S. Tr. Ser. 
No. 838. 127. of N., C. 36. M. 21. 1929. IT. (& Addendum), p. 18. 
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and professions; and in the exercise of civil, judicial, and successional rights. 
On this principle, in effect, rights flow from domicile, not from nationality. 
The ensuing conference adjourned, however, with a tacit admission that the 
clannishness manifest in Europe is too strong to be overcome as yet.18 New 
states and old are at present too eager to protect their own groups to be 
ready to make great concessions to aliens. Judging from their practice, 
among the nations which would be prepared to agree to the principle, Italy 
takes the lead." 

The application of the methods of treatment must now be examined: first, 
from the point of view of the state as sovereign; then from the standpoint of 
the alien himself. 

It is a commonplace that the foreigner owes a temporary obedience to the 
state in which he resides.15 The measure of this obligation varies with the 
relative permanence of the sojourn,!® but all aliens are subject to the local 
civil and criminal law. Recourse to diplomatic support may not be had 
except in cases where the administration of this law falls below civilized 
standards as vaguely laid down by international law. 

In addition to the duty of obedience, aliens may be required to abstain 
from political agitation, and in fact from all matters which may be said 
to concern citizens exclusively. The penalty for the alien’s intrusion into 
politics may be expulsion, or even assimilation to the national’s political 
liabilities.17 The limitation also extends, as a rule, to public office,!® to 
jury service,!® and, expressly or by implication, to the exercise of the fran- 


chise,?° although in exceptional cases aliens may occupy municipal and the 


48 Conference Proc., pp. 25, 88. 

4 Also Argentina, Chile, Guatemala, Honduras, Uruguay; partially: Germany, Great 
Britain, Netherlands, Portugal, Spain. 

5 Carlisle v. U. S. (1873), 16 Wall. 147; Thrasher’s Case (1851), Moore Dig., II, 88, Hale, 
Pleas of the Crown, Ch. 10, p. 59 (Wilson’s ed. 1778). Cf. U. S. v. Diekelman (1875), 92 
U. S. 520; La. Civ. Code (Dart, 1932), Art. 9. 

1 Lau Ow Bew v. U.S. (1892), 144 U. S. 47, 62; U. S. (Weil) v. Mexico (1868), Moore 
History and Digest of International Arbitrations (1898), 3424. Cf. U.S. Code, tit. 8, s. 41. 

17 Venezuelan Law, 1903, Art. 7, 26 Leyes y Decretos de Venezuela 66; Const., Art. 38 (Car- 
acas, 1925); Salvador, Ley de Extranjeria, 1910, Arts. 43, 46, Constitucién y Cédigos de. . 
El Salvador (Barcelona, 1926); Pan American Status of Aliens Conv., 1928, Art. 7, U. S. Tr. 
Ser. No. 815. 

18 R. v. Heighton (1922), 55 Nova Scotia Rep. 512, 69 D. L. R. 386; State v. Van Beek 
(1893), 87 Ia. 569, 54 N. W. 525; State v. Smith (1861), 14 Wis. 497; Opinions of the Justices 
(1877), 122 Mass. 594; (1811), 7 Mass. 523. Nineteen States and Alaska and Hawaii have 
prohibitive constitutional or statutory provisions; cf. Venezuelan Law, supra, Art. 8; Spain, 
Ley de Extranjeria (Ultramar), Arts. 31-32, 33 Boletin de Legislacién y Jurisprudencia, 58 
(1870). 

19 People v. Barker (1886), 60 Mich. 277, 27 N. W. 539; State v. Ah Chew (1881), 16 Nev. 
50; Reich v. State (1874), 53 Ga. 73. Cf. Kohl v. Lehlback (1895), 160 U. S. 293; Terr. v. 
Hart (1888), 7 Mont. 489, 17 Pac. 718; Johr v. People (1873), 26 Mich. 427; State v. Vogel 
(1868), 22 Wis. 471; State v. Quarrel, 2 Bay, 150 (S.C. 1798), 9 & 10 Geo. 5, c. 50, s. 3 (1919): 
U. S. Code, tit. 28, s. 411. 

20 German Election Law, s. 2, Reichsgesetzblatt, Mar. 18, 1924, p. 173; Gardina v. Board 


228 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 
ordinary administrative posts,24 and may be allowed or even required to 
serve on juries.22_ Also, resident aliens, or declarants, when the law makes 
them state citizens, are sometimes allowed to vote.?% 

A basis for limitations of this sort is that an oath of allegiance (often a 
prerequisite to the exercise of these functions) may forfeit the alien’s citi- 
zenship, and is at least in contravention of his home law. States will, to 
avoid international complications, discourage such breaches. On the other 
hand, the greater an alien’s disabilities, the greater his excuse, however legally 
unjustified, for appeal to his own government. Hence, it may be a matter 
of self-defense to allow an alien considerable latitude in the exercise of pub- 
lic rights and duties.24 Nevertheless, activities involving a “devolution of 
the authority of the state,” or said to affect the well-being of the people, are 
quite generally limited to nationals, in the public interest or because of long 
established custom,?> whether their exercise would require an oath of al- 
legiance or not. The exercise by foreigners of the medical and public school 
teaching professions, along with activities allied to the former, is often some- 
what restricted.2® But case law and special reciprocity or most-favored- 
nation treaties frequently modify these and other like restrictions, subject 


of Registrars (1909), 160 Ala. 155, 48 So. 788; Gill v. Shurtleff (1899), 183 Ill. 440, 56 N. E. 
164; Dorsey v. Brigham (1898), 177 Ill. 250, 52 N. E. 303; Philippine Is. Rev. Admin. Code 
(1917), s. 431; constitutional or statutory provisions in 37 States. Cf. U. 8. Code, tit. 8, 
s. 31; Ops. of the Justices, supra, at 595 and 525. 

21 Connell v. State (1925), 196 Ind. 421, 144 N. E. 882; State v. Fowler, State v. Abbott 
(1889), 41 La. Ann. 380, 1096, 6 So. 602, 805. 

22 Declarants, where state citizens, may serve: Abrigo v. State (1890), 29 Tex. A. 143, 15 
S. W. 408; State v. Barrett (1889), 40 Minn. 65, 41 N. W. 459; Babcock v. People (1889), 
13 Colo. 515, 22 Pac. 817; State v. Pagels (1887), 92 Mo. 300, 4 S. W. 931; People v. Scott 
(1885), 56 Mich. 154,22 N. W. 274. Cf. Md. Ann. Code (Bagby, 1924), Art. 51, s. 6; Porto 
Rico, Comp. Rev. Stat. & Codes (1913), s. 164; Austria-Gt. Britain, 1924, Art. 5, British Tr. 
Ser. (1925), No. 21, Cmd. 2411; Gt. Britain-Spain, 1922, Art. 4, id. (1924), No. 21, Cmd. 2188. 

23 State v. Covell (1918), 103 Kan. 754, 175 Pac. 989; Haywood v. Marshall (1897), 53 Neb. 
220, 73 N. W. 449; Woodcock »v. Bolster (1863), 35 Vt. 632; Stewart v. Foster, 2 Binn. 110 (Pa. 
1809); Ark. Const., 6th Am. (1909); Mo. Stat. Ann. (1932), s. 10178. Cf. S. C. Const. 
(1895), Art. 2, s. 4. 

*% Borchard, Diplomatic Protection of Citizens Abroad (N. Y. 1916), p. 63. Cf. Italy- 
Roumania, 1930, Art. 3, 106 L. N. Tr. Ser. 179; Spain-U. S., 1902, Art. 5, U. S. Tr. Ser. No. 
422. 

% Austria-Turkey, 1924, Art. 3, 32 L. N. Tr. Ser. 303 (lightermen); cf. Idaho Laws, 1929, 
c. 265, s. 5 (cosmeticians); Ia. Code (1931), s. 1905-09; Hawaii Laws, 1929, Act 158 (ac- 
countants). 

2 Mich. Comp. Laws (1929), s. 6836; Ala. Const. (1901), s. 132; Neb. Comp. Stat. (1929), 
ss. 79-1419; Nev. Comp. Laws (Hillyer, 1929), s. 5986; N. M. Stat. Ann. (1929), ss. 98-106; 
Tenn. Code (Williams-Shannon-Marsh, 1932), s. 2513; Tex. Complete Stat. (1931 Supp.), 
Art. 2880a; Hawaii Laws, 1925, Act 271; Porto Rico Laws, 1929, Act 31; 1930, Act 78. Cf. 
Honduras Const., 1924, Art. 14; Secr. de Rel. Exter., Ley de Extranjerta, 1926, Art. 29; N. Y. 
Education Law, s. 550; Idaho Code Ann. (1932), ss. 32-1102; Mont. Rev. Code (Choate 
Supp. 1927), s. 1088; Wash. Comp. Stat. (Remington, 1922), s. 4845; Idaho Laws, 1929, ¢. 
261, ss. 3, 6; Ia. Laws, 1929, c. 72 (barbers). See Perreau, Droits des Médecins Etrangers en 
France (1910), 37 Clunet, Journal de Dr. Int. Privé, 794; Borchard, op. cit., p. 80. 
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to proof of equivalence of training.2*7 The draft convention?® permits 
control of some common professions, such as barrister,?® solicitor, notary, 
stockbroker,®° etc., which are often found among the prohibited activities. 
Finally, the government is free to insist on registration and other techni- 
calities.*1 

It is well to bear in mind that the government’s restrictive privileges are 
not paramount over rights granted by treaty; nor, in the United States, over 
the equal protection clause of the Fourteenth Amendment *? to the Consti- 
tution. 


ESTABLISHMENT 


Following the Bello Code,®* a number of laws and constitutions, especially 
in Latin America, expressly deny any distinction between nationals and 
aliens in regard to civil rights. Without floundering in definition, we shall 
inquire how freely, in practice, a man may conduct his life and affairs abroad. 
The draft convention provides that travel, sojourn and establishment shall 
be as free for outsiders as for nationals, subject to obedience to law and to 
police regulations concerning foreigners.*> This latitude in police measures 
is expressly reserved elsewhere, but the parties are invited to use this, and 
all reservations, so as to cause the least possible prejudice to international 
trade; and so as to respect acquired rights as far as possible.8* Although 
this may indicate both vision and realism in the drafting committee, the 
debates at the conference showed that, in view of the special interests of the 


*7 Templar v. State Board of Examiners of Barbers (1902), 131 Mich. 254; 90 N. W. 1058; 
Central American Conv. on Professions, 1923, 2 Hudson, International Legislation (1931), 
978; Chile-Colombia, 1921, 114 British and Foreign State Papers, 666; Austria-Czechoslo- 
vakia, 1920, 3 L. N. Tr. Ser. 226; Japan-Mexico, 1917, 111 Br. & For. St. Pap. 929; Mexico- 
Spain, 1904, 14 Olivart, T'ratados de Espafia 295; Denmark-Italy, 1902, R. Min. degli Aff. 
Est., 16 Trattati e Convenzioni fra . . . Italia, 353. Cf. Conference Proc., p. 181; infra, 
n. 68. 28 Art. 7, par. 2(b). 

*9 In re Admission to the Bar (1900), 61 Neb. 58, 84 N. W. 611; Jn re Yamashita (1902), 
30 Wash. 234, 70 Pac. 482 (alien ineligible to citizenship). 16 States debar aliens; 10 admit 
declarants or require immediate naturalization; 10 admit all aliens. 

% Turkey, etc., Conference Proc., p. 181. 

1 F.g., N. C. Code Ann. (1931), s. 193 (c); but ef. Arrowsmith v. Voorhies, 55 F. (2d), 310 
(E. D. Mich. 1931). 

32 In re Parrott, 1 F. 481 (C. C. D. Cal. 1880); infra, n. 74. 

88 Chile, Cédigo Civil (1855), Art. 57 (Ed. Oficial, Santiago, 1889). 

4 See In re Est. of Horowitz, Polish Supr. Ct., 1928, 7 Orzecznictwo Sadéw Polskich, No. 
282; McNair and Lauterpacht, Annual Digest of Public International Law Cases, 1927-8, 
Case No. 226. 

* Art. 6. Cf. inter alia, Austria-Netherlands, 1930, 109 L. N. Tr. Ser. 39; Albania-Jugo- 
slavia, 1926, 91 id.,9. For exercises of the “police power,” see Clarke ». Deckebach, supra, 
n. 8; In re Ramirez (1924), 193 Cal. 633, 226 Pac. 914; State v. Correl (1919), 99 O. St. 285, 
124 N. E. 129; Trageser v. Gray (1890), 73 Md. 250, 20 Atl. 905; N. J. Comp. Stat. (Supp. 
1924), s. 52-214i; firearms statutes: Conn., Ill., Mass., Neb., N. D., Ore., Utah, W. Va., Wis., 
Hawaii. Cf. infra, notes 67, 68. % Arts. 21, 29. 
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various countries, any convention, to be signed at all, must have been riddled 
with reservations.** 

Along with personal liberty should go religious liberty. Long a matter of 
comity, it has been dealt with in a number of recent treaties, such as that of 
1923 between Germany and the United States; ** and all the late treaties of 
Siam contain a clause on the subject, perhaps partly to protect missionaries. 
Catholic countries, also, have frequently regulated proselytizing by treaties.*® 

Another right nearly always accorded in principle, precarious though it 
may be in unstable countries, is inviolability of domicile. We may note 
in passing its denial in Russia, along with the suppression of the rights of 
freedom of movement and immunity from arbitrary arrest and punish- 
ment.*® This amounts to drastic national treatment, for the laws are applied 
against bourgeois of all nationalities. The support by China and seventeen 
other countries of such a rule, assimilating foreigners to all liabilities as well 
as rights of nationals, helped to break up the Hague Codification Conference 
on state responsibility. The prevalent view is, nevertheless, that national 
treatment does not necessarily insure sufficient protection. Special statutes 
to protect aliens are sometimes found.*! 

Liberty of the press is generally applied to foreigners, unless the privilege 
is abused by spreading sedition or political propaganda.*2 Education is un- 
derstood to be a matter in which all residents are treated alike. But since, 
in the absence of treaty, it is doubtful whether anything but self-interest 
requires the state to educate aliens, the government may segregate 
nationals. Even given a treaty, both international law and the Fourteenth 
Amendment probably permit separation, provided the same instruction is 
given.** 


37 F.g., Asiatics (Land and Trading) Am. Act (Transvaal), Stat. of Union of S, Africa 1919, 
p. 328; Conference Proc., p. 154 et seq.; ef. In re Lee Sing, 43 F. 359 (N. D. Cal. 1890); Kneier, 
“Discrimination Against Aliens by Municipal Ordinances,” (1928), 16 Georgetown L. J. 143. 

88 Art. 2, supra, n. 6; cf. Austria-U. S., Art. 5, supra, n. 11; Spain, Art. 4, supra, n. 24; 
Brazil, 1828, Art. 13, 8 Stat. 390; Spain, Ley de Extranjeria (Ultramar), Art. 30, supra, n. 18. 
See Moore Dig., II, 171-181. 

39 Ttaly-Siam, 1926, Art. 4, 61 L. N. Tr. Ser. 215; France, 1925, Art. 4, id., 489; Gt. Britain, 
Art. 3, Br. Tr. Ser. No. 7 (1926), Cmd. 2642; U.S., 1920, Art. 1, U.S. Tr. Ser. No. 655. 

40 Zaitzeff, ‘‘Foreigners in Russia,” (1926), 24 Mich. L. Rev. 441. 

41 U. S. (Roberts) v. Mexico (1926), Gen. Claims Comm., Op. of Comm’rs (1927), 100; 
U.S. (Hopkins) v. Mexico (1926), id., 42, 51; Conn. Gen. Stat. (1930), s. 5985; Ind. Ann. Stat. 
(Burns, 1926), s. 3888; Mass. Gen. Laws (1921), c. 69,s.11. See Borchard, “Responsibility 
of States at the Hague Conference,” this JouRNAL, Vol. 24 (1930), p. 522. 

42 Moore Dig., II, 161-171. Cf. French law against alien editors, 1881, Art. 6, 23 Bulletin 
des Lois (12th Ser.), 125; Albanian Const. (1925), Art. 128, 1 Dareste, Les Constitutions 
Modernes, p. 39 (4th ed. Paris, 1929). 

4 Gong Lum ». Rice (1927), 275 U. S. 78; Bond v. Tij Fung (1927), 148 Miss. 462; State v. 
Duffy (1872), 7 Nev. 342; cf. Farrington v. Tokushige (1927), 273 U. S. 284. See Root, 
“The Real Question Under the Japanese Treaty and The San Francisco School Boards 
Resolution,” this JourNna, Vol. 1 (1907), p. 273. 
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CHARITY, UNEMPLOYMENT AND ACCIDENT INSURANCE, ETC. 


The United States cares for paupers and the insane of foreign nationality 
on equal terms with its own. France, Great Britain and other countries 
are also liberal in this, having gone beyond the older practice of reciprocity.** 
The government will not, in general, bring indigent Americans home nor 
expect other countries to take their paupers home from America.** 

Recently treaties have begun to deal with unemployment, accident insur- 
ance,*® and other phases of the labor problem. The conventions providing 
for national treatment in unemployment insurance are based on a recom- 
mendation of the International Labor Conference.4* Workmen’s accident 
compensation and emergency relief, when dealt with at all, are also placed 
on the footing of national treatment.*® Space precludes full discussion of 
labor laws. ‘These examples hold interesting possibilities for the future en- 
couragement of economic peace. 


MILITARY SERVICE AND CHARGES 


Military service and assessments, long matters of comity, have for some 
time been specifically regulated by treaties.4® The draft convention pro- 
vides exemption from compulsory service in all branches of the fighting 
forces, and in the national guard and militia; ®° from all compulsory mili- 
tary contributions; and from all exactions, in money or kind, in lieu of 
personal service.5! But foreign landowners remain subject to charges con- 
nected with their land, such as compulsory billeting, and other special mili- 


tary exactions or requisitions which may be imposed on all real property 
owners. There is, however, to be no expropriation nor even temporary dep- 
rivation of the enjoyment by aliens of their property, except for “legally 


4 Denmark-Finland-Norway-Sweden, 1928, 84 L. N. Tr. Ser., 7; Bulgaria-Czechoslovakia, 
1925, 50 id., 253; Belgium-France, 1921, 27 id., 173; cf. Estonia-Latvia, 1924, 63 id., 13 (State 
of origin to refund expenses). See Borchard, op. cit., pp. 81, 409 et seq. 

4 Moore Dig., IV, 18. 

4 F.g., Finland-Germany, 1927, 71 L. N. Tr. Ser., 361; Denmark-Gt. Britain, 1925, 61 
id., 353; Belgium-Netherlands, 1921, 12 id., 47; Argentina-Italy, 1920, 15 id., 272; ef. Austria- 
Italy, 1924, 84 id., 397 and 367; Austria-Germany, 1930, 119 id., 201. 

47 Conf. Int. du Travail, 1ere Sess., 1919, Comptes Rendus, pp. 143-4; Unemployment Conv., 
1 Hudson, op. cit., 404; Int. Labor Office, Unemployment Insurance, Studies & Reports 
Ser. C, No. 10 (1925); Germany-Poland, 1927, 73 L. N. Tr. Ser., 251; Austria-Germany, 
1924, id., 517; Denmark-Switzerland, 1927, 69 zd., 307; cf. France-Italy, 1919, 5 id., 280; 
Draft Conv., Final Act. 

48 Workmen’s Compensation Conv., 1925, 3 Hudson, op. cit., 1616; Denmark-Gt. Britain, 
61 L. N. Tr. Ser., 353; Estonia-Finland, 50 id., 335; Norway-Netherlands, 48 id., 247. See 
Stroh, L’Etranger et les Assurances Sociales (Paris, 1929). 

49 Spain-U. S., supra, n. 24; see Kingsbury, Proc. Am. Soc. Int. Law, 1911, p. 214 at 221. 

50 Art. 11. Accord: Slade v. Minor, Fed. Cas. No. 12, 937 (C. C. D. C. 1817), Barrett v. 
Crane (1844), 16 Vt. 246; Kan. Const. (1859) Art. 8, s. 1; contra: In re Toner (1864), 39 Ala. 
454; Ansley v. Timmons, 3 McCord 329 (S. C. 1825); cf. U. S. v. Wyngall, 5 Hill, 16 (N. Y. 
1843); U. S. ». Cottingham, 1 Rob. 615 (Va. 1843). 

5t Cf. For. Rel. (1894), p. 678. 
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recognized reasons of public utility,” and according to the legal procedure in 
force. A rule of mere parity with nationals as regards compensation for all 
such acts would permit the application of the expropriation provisions of 
the new constitutions of European countries, on the theory that if nationals 
receive no compensation, none need be accorded aliens.5? 

These provisions of the draft summarize the more advanced practices.®* 
It has practically always been thought reasonable to require police service, 
and even service in the army in times of dire emergency likely to affect all 
alike, such as barbarian invasion.54 But a rule based on the advent of 
savage hordes does not provide a very useful modern criterion, and it is 
arguable that a broad basis of emergency should justify some military re- 
quirements from resident aliens who receive many of the benefits from citi- 
zenship. Yet it seems harsh for strangers to be drawn into local quarrels, 
and some writers go to the other extreme, believing, for instance, that Eng- 
land made an unnecessary concession, when, in 1863, she consented to the 
United States drafting British residents who had declared their intention of 
becoming American citizens (and were in many cases, therefore, state citi- 
zens) into the militia and national guard.®5 

This seems still to be a tendency on the American continents, for a 1928 
Pan-American convention, while guarding against military impressment, in 
Article 3, permits the compulsion of domiciled foreigners (if they remain) to 
perform police, fire-protective, or militia duty for the protection of their 
domiciles, and against natural catastrophes or dangers not resulting from 
war.°® In adopting and ratifying the convention, the United States excepted 
Article 3. Nevertheless, the former United States practice of granting gen- 
eral exemption from military service, as shown by pre-war treaties, seems 
to be giving place to a policy of agreeing to the drafting of declarants who 
remain in the country during a war. This appears to be a product of World 


52 But cf. Hopkins’ Case, supra, n. 41; France (Lacaze) v. Argentina (1864), 2 Lapradelle 
& Politis, Recueil des Arbitrages Internationauzx, 290; Gt. Britain-Turkey, treaty, supra, n. 
11; Belgium-Greece, 1928, 21 Martens, Nouveau Recueil Général de Traités (3d Ser.) 819; 
Roumania blocked suggestions of Hungary, Switzerland, etc., for prior notice and compensa- 
tion, Conference Proc., pp. 269, 273-274. See Dedk, The Hungarian-Rumanian Land Dis- 
pute (N. Y. 1928); ‘‘The Rumanian-Hungarian Land Dispute before the Council of the 
League of Nations” (1928), 16 Calif. L. Rev. 120; Rolin, “Les Réformes Agraires en Rou- 
manie”’ (1927), 8 Rev. de Dr. Int. et Législ. Comp. (3d Ser.), 438. 

53 Ttaly-Roumania, supra, n. 24; Siam-U. S., Art. 10, supra, n. 39; Japan, 1911, Art. 1, 
U.S. Tr. Ser. No. 558; Spain, supra, n. 24; Argentina, 1853, Art. 10, 10 Stat. 1005. See 
Kingsbury, op. cit. 

4 Bluntschli, Das Moderne Vélkerrecht der Civilisirten Staaten, s. 391 (3d ed., Noérdlingen, 
1878). 

5 12 Stat. 597; Hall, International Law, pp. 259-269 (8th ed.); 3 Scott, Proceedings of the 
Hague Peace Conferences, Conference of 1907, p. 188; see Moore Dig., IV, 53, 55; In re 
Wehlitz (1863), 16 Wis. 443. Cf. Conn. Gen. Stat. (1930), s. 746; Ex parte Larrucea, 249 F. 
981 (S. D. Cal. 1917); this Journat, Vol. 13 (1919), p. 119; note 27 Yale L. J. (1918), 683. 
56 Supra, n. 17. 
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War treaties which allowed the drafting by the Allies of one another’s resi- 
dent nationals.5? 

The Pan-American convention already mentioned specifically allows 
forced loans, provided they apply to the population generally.®* ‘There may 
be no rule of international law against this as long as the loan does not 
exceed the official assessment, and is not imposed by military authority 
alone.*® But where a forced loan was exacted of a resident American for a 
war with the United States, or where military exactions and arbitrary im- 
prisonment followed non-payment, arbitral commissions awarded damages.” 
Whatever the rule, United States treaties with Latin American States have 
very generally exempted Americans from forced loans. These, and certain 
recent European treaties, are more tender of aliens’ rights than the Pan- 
American Convention of 1928. The European tendency seems to be, in fact, 
toward total exemption from forced loans and other military charges, as well 
as from training and service.*! 


COMMERCE AND OCCUPATIONS 


The League of Nations Covenant pledges the members to “make provi- 
sion to secure and maintain . . . equitable treatment for the commerce of 
all members.” ® It was in pursuance of this intention that the Economic 
Committee of the League drew up the Draft Convention on the Treatment 
of Foreigners, which deals in particular with commercial matters and allied 
fields. 


The usual commercial treaty allows foreigners to come to the ports of the 
country, to hire houses and warehouses for residence and trade, and to carry 
on commerce. Whatever the exact wording, the State Department now 
excludes aliens engaged in domestic commerce from the class of “treaty 
merchants” to whom the Immigration Act of 1924 gives the benefit of these 


57 Supra, n. 53; U. S.-France, 1918, U. S. Tr. Ser. No. 636; Gt. Britain, Nos. 633; 634 
(Canada); Greece, No. 638; Italy, No. 637; cf. Germany, 1925, Art. 6, supra, n. 6; Estonia, 
1925, Art. 6, No. 736; Hungary, No. 748; Salvador, 1926, No. 827; Honduras, 1927, No. 
764; Latvia, 1928, No. 765; cf. France-Gt. Britain, 1917, 111 Br. & For. St. Pap., 251; Gt. 
Britain-Greece, 1918, id., 310; Italy, 1917, id., 314; Russia, id., 548. 

58 Art. 4. Also excepted by the United States. 

59U. S. (McManus) v. Mexico (1868), Moore, Arb. 3411, 3415; Rose’s Case, id., 3417, 
3421; Cole’s Case, id., 3422; contra: Ducoing’s Case (1839), id., 3409; Homan’s Case (1849), 
id.; Germany (Beckman & Co.) v. Venezuela, Ralston, Venezuelan Arbitrations of 1903, 598. 
Cf. Italy (DeCaro) v. Venezuela, id., 810, 818; U. S. (Robinson) ». Mexico (1849), Moore, 
Arb. 3410; Moke’s Case (1868), id., 3411. See Moore, Dig., VI, 916. 

6° Robinson’s and Moke’s Cases, both supra. 

* See Germany-Lithuania, 1928, Art. 5, 89 L. N. Tr. Ser.,127. Atleast 19 treaties, 1921- 
1929, approximate the draft convention’s suggestions. Cf. Pres. Ador’s Award, France v. 
Spain, June 15, 1922, 50 Clunet (1923), 217; see Valery, “‘L’Impét sur les Bénéfices de Guerre 
et les Commergants Espagnols,” id., 221. Cf. Alexander v. Pfau, Transvaal L. Rep., T. S. 
(1902), 155. 

62 Subject to existing or future international conventions. Art. 23 (e). Cf. World Econ. 
Conference, 1927, Final Rep., p. 24, L. of N., C. E. I. 44. 
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treaty clauses.®* It also bars discriminatory duties or navigation charges, 
often in a clause providing for treatment equal to that accorded nationals 
or citizens of the most favored nation.“ The draft convention lays down 
these minimum rules. It then goes on to prescribe national treatment in all 
economic enterprises, both independent and branch. The rule is applied to 
“all occupations which the local law allows nationals to carry on,” subject to 
the same guaranties, if any, required of nationals. The committee felt, and 
rightly, it is believed, that anything less than these drastic provisions would 
be inadequate, in view of the discriminations and restrictions to which most- 
favored-nation clauses have led since the war, and in the face of economic 
nationalism and financial difficulties, including currency fluctuations. The 
committee states that the League has been against most-favored-nation 
treaties, and that nearly all the large European States have gone ahead to 
national treatment. Although this is accurate only as to taxation, it is true 
that the existence of a degree of national treatment would make it a retro- 
gression to perpetuate most-favored-nation treatment in a multilateral con- 
vention.® 

The committee has kept a practical balance by inserting the standard 
reservations (subject to existing multilateral conventions or bilateral trea- 
ties) excluding foreigners from certain activities, or admitting them subject 
to differential formalities or conditions. The restrictions are on fishing in 
territorial waters, service in vessels flying the national flag or engaged in a 
reserved transport, the coasting trade, and internal port services. Freedom 


is also retained in exploiting minerals and hydraulic power.** Peddlers are, 
in accord with general practice, subject to local control,®* but commercial 


83 43 Stat. 153, s. 3 (6); Dept. of State, Admission of Aliens into the United States, pp. 
47, 48-50, Notes to Sec. 361, Consular Regulations (Rev. to July 1, 1932). 

« F.g., Japan-U. S., Art. 11, supra, n. 53; Belgium /Luxembourg-Switzerland, 1929, Art. 6, 
105 L. N. Tr. Ser., 8. Cf. Germany-U. S., Art. 9, supra, n. 6; Germany-Turkey, 1930, Art. 
13, 110 L. N. Tr. Ser., 9; Italy-Roumania, Art. 21, supra, n. 24. But cf. Netherlands-Rou- 
mania, 1930, 108 id., 177; Jugoslavia-Sweden, 1928, Art. 5, 106 zd., 139. 

% Art. 7. Protocol VII suggests bilateral agreements on equivalent titles or guaranties. 

%& Draft Conv., p. 35. The Franco-German most-favored-nation treaty (1927, Art. 25, 76 
L. N. Tr. Ser., 7) virtually gives national treatment, due to each party’s other treaties. 

67 Also munitions manufacture, etc., Conference Proc., p. 195; insurance, id., p. 428; com- 
munication systems (Gt. Britain, Turkey), id., p. 436; forests, field sports (Sweden), id., pp. 
228, 131; cf. Patsone v. Pa. (1914), 232 U.S. 138; Alsos v. Kendall (1924), 111 Ore. 359, 227 
Pac. 286; Lubetich v. Pollock, 6 F. (2d), 237 (W. D. Wash. 1925); Ez parte Giletti (1915), 70 
Fla. 442, 70 So. 446. But cf. In re Ah Chong, 2 F. 733 (C. C. D. Cal. 1880); Poon v. Miller, 
234 S. W. 543 (Tex. Civ. A. 1924). Conn., Iowa, Idaho, Mass., Neb., N. D., Ore., W. Va., 
Wash., Alaska, Hawaii bar aliens from hunting, fishing, trapping, or charge higher fees. 

68 Belgium /Luxembourg-Persia, 1929, 110 L. N. Tr. Ser., 391; same-Switzerland, Art. 8, 
supra, n. 64; Comm. v. Hana (1906), 195 Mass. 262, 81 N. E. 149; contra: State v. Montgom- 
ery (1900), 94 Me. 192, 47 Atl. 165. Other “reasonable classifications” include prohibiting 
alien bus operators and soft drink retailers: Gizzarelli v. Presbrey (1922), 44 R. I. 333, 117 
Atl. 359; Miller v. Niagara Falls (1924), 207 App. Div. 798, 202 N. Y.S. 549. Cf. Ky. Stat. 
(Carrol, Supp. 1932), s. 73-5 (architecture); N. Y. Pub. Health Law, s. 293; Wis. Stat. (1931), 
s. 156.015; Wyo. Rev. Stat. (1931), s. 37-104 (embalming). 
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travelers holding the required identity cards from their chamber of com- 
merce or government must not be restricted or taxed. They may not, how- 
ever, bring goods for sale, but only samples, which are normally admitted 
free. They may give and take orders and deal freely, within the law, with 
firms in their line of business. This old subject has lately been widely regu- 
lated by treaties which follow, in the main, these provisions of the draft con- 
vention.® 

Residents, or those who conduct a business, in the territory of one of the 
parties are to be allowed to appoint any person admissible to the country 
to any managerial, administrative, or technical post,” subject to the right of 
exclusion from and conditional admission to certain professions. 

These provisions are the bases of the committee’s attack on economic 
nationalism. With them go the guaranties of national treatment in gen- 
eral commercial transactions and in advertising, as well as in access for for- 
eigners and their goods to all but customarily restricted markets and fairs.”4 
Aliens are permitted to engage in “transactions” pari passu with nationals. 
Special conditions are, however, allowed in connection with public contracts, 
concluded as the result of tenders, which are regarded as equivalent to gov- 
ernment concessions.’* The plan follows the most liberal lines of modern 
conventional and legislative practice, but has the conservative always in 
mind. In view of the existence of states beyond whose practice it does not 
go, it should have aroused more interest. Taking as examples only some 
reserved activities, Belgium, the United Kingdom, Roumania, and the ma- 
jority of Central and South American States opened the coasting trade 
comparatively early, and their example was followed by Germany and 
Portugal. Fishing in coastal waters is allowed along most of the seaboard 
of the United States, and by Greece and Portugal.** Nevertheless the draft 
convention has lain dormant since its rejection by the conference, and neither 
advanced nor backward countries have shown a disposition to reopen a gen- 
eral consideration of the questions with which it deals. The second session 
of the conference, projected for 1931, has not been held. 

We can linger neither over the defense of national labor from competi- 
tion,” nor over the protection of patents, trade marks and copyrights. 


* Int. Conv. Relating to Simplification of Customs Formalities, 1923, Art. 10, 30 L. N. Tr. 
Ser., 371; Jugoslavia-Spain, 1929, 98 id., 319; France-Switzerland, 1927, Art. 7(2), 64 id., 
7; Austria-Gt. Britain, 1923, 17 id., 386; U. S. treaties with Latin American countries, 1918- 
1923, U. S. Tr. Ser., Nos. 640, 642, 646, 648, 651, 662, 688, 692; Greece-Italy, 1915, 23 
Trattati e Convenzioni 317; Gt. Britain-U. S., 1910, U. S. Tr. Ser., No. 552. Cf. Italy-Rou- 
mania, Art. 16, supra, n. 24; Czechoslovakia-Hungary, 1927, 65 id., 61; Germany-Jugoslavia, 
Art. 5, 77 id., 19. 

70 Art. 8; Protocol VIII; if none available in national labor market, Conference Proc., p. 
431; cf. Czechoslovakia-Hungary, treaty, Art. 4, supra; Japan-U. S., supra, n. 53. 

1 Arts. 1, 2; Czechoslovakia-Poland, 1925, Arts. 2, 24, 58 L. N. Tr. Ser., 9. Cf. infra, 
notes 82, 83. 7 Protocol I. 73 Borchard, op. cit., pp. 77-80. 

™% See Turkish law against alien barbers, waiters, chauffeurs, grocers, musicians, cabaret 
dancers, 7’. C’. Resmt Gazete, No. 2126, June 16, 1932; French law protecting national labor, 
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Reciprocity may, in general, be said to govern the latter where it is not regu- 
lated in a detailed national treatment manner by general conventions.” 
The former is one of the sore spots of international relations, but its discus- 
sion would involve an analysis of tariffs and other legislation. 


TAXATION 


Not only has the state the power, sanctioned by international law, to 
tax all within its borders (though transients are generally exempted from 
personal taxes) ,”° but it may even impose discriminatory taxation. At the 
same time, discrimination between aliens would be considered unfriendly 
and would no doubt bring protest and reprisal. The legal basis of dis- 
crimination against all aliens was formulated when a tax on legacies payable 
to aliens was held constitutional as being an “exercise of the state’s sover- 
eign power of registering the manner and term upon which all property . . . 
may be transmitted,” of prescribing who shall be capable of taking it, and 
under what conditions.*7 Such most-favored-nation clauses as regulate the 
disposition of real estate will, however, give relief from the discriminatory 
taxes when national treatment has been accorded by treaty to the nationals 
of a third country.”® 

Yet, even aside from treaty, the tendency of international law is away 
from discrimination. ‘The amount of conventional law as well as opinion on 
this side is now so considerable that the old rule is being shaken. The privi- 


lege of discriminatory taxation could never, with impunity, be exercised un- 
reasonably, at least in comparatively modern times. Forced loans, forced 


47 Bulletin des Lois (1893, 12th Sér.), 996; Copineau & Henriet, ‘De la Condition des Etrangers 
en France, du Point de Vue de la Résidence et de la Profession,” 23 Clunet (1896), 261; Heim 
v. McCall (1915), 239 U. S. 175, this Journat, Vol. 10 (1916), p. 162; but see Powell, ‘‘The 
Right to Work for the State,” 16 Col. L. Rev. (1916),99. Cf. Ariz. Const. (Am. 1930) Art. 
18, s. 10; Cal. Stat. 1931, c. 398; N.Y. Labor Law, s. 222; Ohio Gen. Code Ann. (Page, 1926), 
s. 1231-7; Ore. Code Ann. (1930), ss. 19-201 to 203; Wash. Comp. Stat. (Remington, 1922), 
ss. 2334-1 to4. The 14th Amendment prohibits alien labor restrictions other than on State 
work: Truax v. Raich (1915), 239 U. S. 33, this Journat, Vol. 10 (1916), p. 158; Fraser v. 
McConway & Torley Co., 82 F. 257 (C. C. D. Pa. 1897); In re Parrott, supra, n. 32; Ex parte 
Case (1911), 20 Idaho 128, 116 Pac. 1037; Juniata Limestone Co. v. Fagley (1898), 187 Pa. 
193, 40 Atl. 977. 

% Conv. for Protection of Industrial Property, 1925, U. S. Tr. Ser. No. 834; Pan American 
Trade Mark, etc. Conv., 1929, id., No. 833; Norway-U. S. S. R., 1928, 79 L. N. Tr. Ser., 9; 
Int. Conventions for Prot. of Literary and Artistic Works, 1928, Br. Tr. Ser. (1932), No. 12, 
Cmd. 4057; 1908, 102 Br. & For. St. Pap. 619; Add’l Protocol, 1914, Br. Tr. Ser. (1914), 
No. 11, Cd. 7613; Pan American Conv. 1910, U.S. Tr. Ser. No. 593; revised, 1928, 4 Hudson, 
op. cit., 2369. 

% Borchard, op. cit., p. 95. 

7 Taney, C. J., in Mager v. Grima (1850), 8 How. 490; cf. For. Rel. (1899), p. 345. But 
ef. Fraser v. McConway & Torley Co.; Juniata Limestone Co. v. Fagley, both supra, n. 74. 
See Kingsbury, op. cit., at 215-218. 

78 Succ. of Rixner (1896), 48 La. Ann. 552, 19 So. 597; Moore, Dig., IV, 24. Cf. Prevost 
v. Greneaux (1856), 19 How. 1. 
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labor, or confiscatory levies, for example, have been considered unreasonable 
in peace time or in the absence of exceptional emergency. Even excess of 
amount, unfairness and looseness of assessment, and gross misapplication of 
taxes have been made the ground of diplomatic protest, despite the internal 
nature of these matters. And now the Economic Committee would commit 
the whole world to the more progressive view.”® 

It is true, as the committee points out, that tax discrimination against 
aliens may amount to their eviction, even aside from the special difficulties 
from double taxation.8° The answer in the draft convention is national 
treatment *! in all taxes, duties (except on imports and exports), and other 
fiscal charges, no matter by what authority levied. This is to apply to 
charges on the person, on property, on all rights and interests, including 
commerce, industry, and occupations. It likewise obviates all discrimina- 
tion on account of “differences in origin of goods** employed or offered for 
sale.” 

It seems correct that a guaranty of equal treatment of the alien importer 
in a country is purely theoretical without a specific safeguard for his goods. 
Otherwise he could still be subjected to subtle internal regulations concern- 
ing sale, distribution, and consumption. Nevertheless, the protective point 
of view led many important governments to insist that goods were outside 
the scope of the draft convention.®* 


COMPANIES 84 


Not unnaturally, it took longer for the rights of foreign corporations to be 
defined than for the recognition of the individual’s status.85 It has been dif- 


79 Draft Conv., Art. 12; Comment, p. 48; Allies-Turkey (Residence, Business, Jurisdic- 
tion), 1923, Art. 8, 28 L. N. Tr. Ser. 152; Austria~-Germany, 1920, Art. 24 (1), 4 id., 202; Bel- 
gium-France, Conditions of Residence, 1927, 69 id.,49. At least 26 post-war treaties forbid 
fiscal discrimination (5 companies only; 4 general national treatment); some 19 stipulate 
most-favored-nation treatment in taxation. Cf. Genoa Conference, 1922, Report of Eco- 
nomic Commission, Art. 15, France, Min. des Aff. Etrangtres, Doc. Diplom., Conférence 
Economique de Génes (1922). See Moore, Dig., IV, 20 et seq. 

80 See Report of Government Experts, L. of N., C. 562. M. 178. 1928. IT.; Collection of In- 
ternational Agreements, etc., C. 345. M. 102. 1928. II.; observations of Netherlands dele- 
gation, Conference Proc., p. 537. 

81 See German Reichsfinanzhof, Aug. 8, 1928, 2 Zeitschr. fiir ausldnd. off. Recht. u. Vélker- 
recht (1930), pt. 2, 88 (resident aliens liable, equally with nationals, for extraordinary taxes). 

* Draft Conv., Arts. 3, 4, 12(2); Comment, p. 48; nevertheless, Austria might favor home 
products in industrial development, Conference Proc., p. 326 et seq.; but ef. Austro-German 
Economic Agree’t, Art. 24(5), supra, n. 79. Specific state monopolies reserved: Protocol 
IV; but no unequal exemptions, nor differential regulations of production, trade, or price 
levels: Art.20. Cf. Belgium-France, treaty, Art. 5, supra, n. 79. 

% Estonia, France, Gt. Britain, India, Italy, Austria (partly). 

“ Branches and agencies are omitted; see Gt. Britain-Turkey, treaty, Art. 13, supra, n. 11. 

*% It is legally possible both to exclude foreign corporations (see Pembina Mining & Milling 
Co. v. Pa. (1888), 125 U. S. 181, 188), and to prohibit or limit alien participation in native 
ones: State v. Traveller’s Ins. Co. (1898), 70 Conn. 590, 40 Atl. 465; Mexican Alien Land 
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ficult to go beyond mere authorization to do business, and nearly impossible 
to exceed most-favored-nation treatment.®® If national treatment seems 
dangerous when applied to individual foreigners, it evokes visions of na- 
tional extinction when it hastens penetration by strong combinations of for- 
eign capital. Countries lacking capital have been torn between this fear, 
not wholly groundless, of exploitation and the desire and need for economic 
development.§? On the other hand, states more advanced industrially have 
gone so far as to assume that legal incorporation under the laws of the coun- 
try of organization, for purposes not adverse to public policy in the country 
where business is to be done, confers rights equal to those enjoyed by local 
corporations.8® At any rate, the legal existence of foreign corporations is 
generally admitted, as well as their right to appear before the courts as plain- 
tiffs or defendants.®® 

A corporation abroad is governed both by its articles of association, given 
it under its personal law, and by the local law under which it does business. 
It is limited by the articles even as to matters in which the territorial law 
would give it freedom. Conversely, the powers set forth in the articles do 
not legalize infractions of the territorial law. The latter controls in matters 
concerning citizens of the state, its public policy, and the interests of third 
parties.°° 

The draft convention provides that the legality of a company’s constitu- 
tion and its capacity to appear in court are to be decided by the articles of 
association. The local law is supreme in all other matters. There is a pro- 
vision for negative reciprocity, in that if one party makes the operations of 
another’s companies subject to “previous and revocable authorization” * 
the other party may reply in kind. But this privilege shall not be used to 
debar companies engaged in business which houses of all countries are usu- 
ally allowed to conduct.®2 The parties agree not to prejudice acquired rights 
“unless forced to do so”; also, they will not “cancel an authorization once 
given, except for an infraction of the laws” and regulations of the country. 
Finally, companies conforming to law are to have national treatment in all 


Law, Diario Oficial, Jan. 21, 1926; Cal. Gen. Laws (Deering, 1931), Act 261, s. 3; Tex. Com- 
plete Stat. (1928), Art. 1527. 

86 7A ff. dela Banque d’ Alsace-Lorraine (1895), 97 Bulletin des Arréts de la Cour de Cassa- 
tion, 100; Russia-U. S., 1904, U.S. Tr. Ser. No. 526; Conference Proc., p. 355 et seq.; note, 
38 Clunet (1911), 507. 

87 See Honduras, Ley de Extranjeria, Art. 4, supra, n. 26. 

88 Turba v. Ferrero, Milan Ct. of Appeal, 1928, 7 Riv. di Dir. Internaz. (1928, 3d Ser.), 
527; Bequest to Methodist Church, For. Rel. (1899), p. 408; Royal Mail Steam Packet Co. ». 
Fonseca Machado & Co., Brazilian Supr. Fed. Trib., 1925, Annual Digest, 1925-6, Case No. 
217. 

89 Russia-U. 8., Treaty, supra, n. 86; numerous recent treaties. 

% Dicey, Conflict of Laws (4th ed.), p. 521; Borchard, op. cit., p. 41. 

" F.g., Czechoslovakia, Sammlung der Gesetze und Verordnungen (1920), No. 532. 

% Cf. Bethlehem Motors Co. v. Flynt (1921), 256. U. 8. 421 (no discrimination against 


admitted foreign corporations). 
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matters, to the same extent as individuals. Most-favored-nation treatment 
is prescribed toward those non-signatories who are prepared to concede reci- 
procity at the level of the draft convention. These are at best generalities 
excellently framed. Yet, mild as they are, they are well in advance of the 
times. 


REAL PROPERTY 


Personal property may generally be held and inherited by aliens, subject 
to various limitations in the public interest.°* The ownership of immovable 
property is not, however, one of the essentials of life, and is, in fact, fre- 
quently limited. At the same time, the occupation of such property may be 
indispensable. Whether or not this is the practical basis of such rule as there 
is, there seems to be an international law duty upon the state to allow the 
alien, if admitted, peaceably to reside, but not necessarily to own real prop- 
erty.°5 Once he has been permitted to become a landowner, however, the 
practice until recently deemed the only civilized one forbids seizure or im- 
pairment of the property except (1) through non-discriminatory taxation, 
or (2) by general expropriation, at least colorably for the public benefit, theo- 
retically with compensation. In continental Europe and Latin America, 
the legislature would probably be the final judge of public benefit. Pay- 
ment in long-term government bonds, on a valuation in depreciated cur- 
rency, is slight compensation. Yet any real opportunity to contest the valu- 
ation tends to bar the plea of denial of justice.°* Examples of the second 
method are the ending of feudal privileges in France and England, and vari- 
ous agrarian and other land reforms.%* 


*® Only 9 out of 51 recent treaties give companies national treatment. Congress’ foreign 
commerce power is seldom exercised over State company regulations; but see Latvia-U. S., 
treaty, Art. 4, supra, n. 57; Germany-U. 8., Art. 13, supra, n. 6. 
* United States treaties with Argentina, Art. 9, supra, n. 53; Spain, Art. 3, swpra, n. 24; 
Fergus v. Tomlinson (1928), 126 Kan. 427, 268 Pac. 849; U. S. (Savage) v. Salvador (1852), 
Moore, Arb., 1855, 1857; Uruguayan and Italian life insurance monopolies, Scelle, “A Propos 
del Etablissement du Monopole des Assurances en Uruguay,” 30 Rev. du Dr. Pub. (1913), 637; 
Audinet, “‘Le Monopole des Assurances en Italie,’ 20 Rev. Gén. de Dr. Int. Pub. (1913), 5; 
Sicilian sulphur monopoly, 28 Br. & For. St. Pap., 1163; 29 id., 175, 1225; 30 id., 119. See 
. Borchard, op. cit., p. 120 et seq.; Bullington, ‘‘ Problems of International Law in the Mexican 
’ Constitution of 1917,” this JourNnax, Vol. 21 (1927), p. 685, at 693-694. 
% Pillet, Princtpes de Droit International Privé, p. 194 (Paris, 1903). The right to reside 
is subject to the state’s deportation laws, at least if these are not applied arbitrarily. 
%* See Builington, ““The Land and Petroleum Laws of Mexico,” this JourNa, Vol. 22 
v. (1928), p. 50, at 63 and note; Fachiri, Brit. Y. B. of Int. Law (1925), 159; ef. Czechoslovak 
0. Supr. Ct. of Justice, 1926, Vazny, Rozhodunti Nejvy38ho Soudu, Civ., Case 6543; Annual 
Digest, 1925-6, Case No. 99. For prior compensation requirements, see Denmark-Turkey, 
1931. Art. 6, 119 L. N. Tr. Ser., 165; Sweden-Turkey, 1929, Art. 6, id., 53. Cf. Seizure of 
Religious Properties by Portugal (1913/1920), Scott, Hague Court Reports (2d Ser. 1932), 
p. 2; this JournaL, Vol. 15 (1921), p. 99. 
st ” Decree of National Assembly, Aug. 4 ff., 1789, 1 Lois et Actes du Gouvernement 1; 12 
Chas. 2, c. 24 (1660); Bulgarian laws, D’rzhaven Viestnik, May 12, 1921; Aug. 1, 1924; Bou- 
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In Mexico, the new legislation ®* sustained the title of those owners of the 
subsoil who had performed some positive act of ownership.®® The rights of 
others could be confirmed only as fifty year concessions since, by the Con- 
stitution of 1917, “the direct ownership of certain enumerated mineral sub- 
stances, including oil, gas, and petroleum, is vested in the nation and is 
inalienable and imprescriptible.”1°° The controversy with the United 
States over these laws left them nearly intact, though the legal rights of 
American petroleum companies were preserved. 

The line between compensated expropriation and out and out confisca- 
tion is sometimes so fine as to make the former term a euphemism. At any 
rate, confiscation is theoretically prohibited in modern times.1°4 Neverthe- 
less, to give any legal classification to the idea of the “social use” of prop- 
erty is a delicate problem. This idea, in the form of expropriation for the 
common good, without compensation, appears in the post-war constitutions 
of many states.1°? The end in view is apportionment of the old landed 
estates among a predominantly landless population; but the institution of 
private property is retained, except, ostensibly, in Russia. While it is hard 
to say just what is left of the international law sanctity of private prop- 
erty, it must be remembered that legislative changes in the system of land 
tenure are nothing new. A nice balance has not as yet been reached between 
the inviolability of private property and the state’s undoubted power to 
legislate upon internal matters and to control local property.1°% The trend 


roff, La Réforme Agraire en Bulgarie, 1921-1924 (Paris); Czechoslovakia, Sammlung der 
Gesetze u. Verordnungen (1919), Nos. 215, 387; (1920) No. 329; Lithuanian laws, Feb. 15- 
March 29, 1922; April 14, 1924, Fauchille and Sibert, “‘ Za lot Agraire Lithuanienne . . . ,” 
52 R. G. D. I. P. (1925), 5; Agrarian Reform Law (1921), 9-10 Hamangiu, Codul General a 
Romaniei, p. 733 (Bucharest); Land Act, 1923, Saorstdt Eireann, Pub. Gen. Acts 1923, No. 

42; Land Act, 1924, New Zealand Stat. 1924, No. 31, esp. Part XIII; Laws of Hidalgo and 
Vera Cruz (Mexico), N. Y. Times, June 6, 1932. See Bullington, op. cit., supra, n. 94, at 689. 

88 Organic Law (1925), Art. 14, Diario Oficial, Dec. 31, 1925; Regulations, id., April 8, 1926. 
See Dunn, The Diplomatic Protection of Citizens in Mexico, ch. XI (N. Y., 1933). 

* But cf. Texas Co. Case (1921), 9 Semanario Judicial (5th Ser.) 432. See Dept. of State, 
American Property Rights in Mexico (1926). 

100 Art. 27 (Branch’s transl., U. S. Dept. of State, 1926). This is familiar to Anglo-Ameri- 
can doctrine; see Clark, ‘‘The Oil Settlement with Mexico,” 6 Foreign Affairs (1928), 600, 
at 601, 605; Bullington, op. cit., supra, n. 96; ¢f. Roumanian Const. (1923), Art. 19, 2 Dareste, 
op. cit., p. 355; Mining Law (1924), art. 1, 11-12 Hamangiu, op. cit., p. 617; Precious Stones 
Act, 1927, Stat. of Union of S. Africa, 1927-28, II, p. 18. 

101 Witenberg, ‘‘La Protection de la Propriété Immobiliére,” 55 Clunet (1928), 566; 
French Charters (1814), Art. 66; (1830), Art. 57; Const. (1848), Art. 12, Carpentier & du 
Saint, 13 Répertoire du Droit Francais, 224, par. 16-17 (Paris 1885). 

102 Czechoslovakia (1920), Art. 109; 2 Dareste, op. cit., p. 821; Estonia (1920), Art. 24, 1 
id., 480; Germany (1919), Art. 153, 1 id., 58; Jugoslavia (1921), Art. 43, 2 id., 439; Lithuania 
(1928), Arts. 23, 91, 2 id., 146; Poland (1921), Art. 99, 2 id., 275; Roumania, Art. 17, 2 id., 
355. Cf. Czechoslovak Supr. Ct., 1925, Vézny, Civ., Case 4977; Annual Digest, 1925-6, 
Case No. 98. 

103 German Interests in Polish Upper Silesia (1926), P. C. I. J. Ser. A, No. 7, pp. 22, 33 
Ser. C. No. 11; Hungary (Pallavicini) v. Czechoslovakia, Mixed Arb. Trib. 1929, this Jour- 
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toward more freedom in the hands of the state is promoted by the conditions 
which have arisen especially in Central and Eastern Europe (exclusive of 
Russia), from the limited quantity of available land. 

However great the confusion resulting from recent practice, nations do, 
nevertheless, still owe a certain respect to aliens’ rights in immovable prop- 
erty, once acquired. Since, however, they may prohibit such acquisition, a 
fortiori they may, within reason, condition it. Thus, the Mexican Constitu- 
tion of 1857 provided that, in the absence of a declaration to the contrary, a 
holder of land became a Mexican citizen.1°* Moreover, restricted zones and 
kinds of land are of common occurrence. For example, an alien may not hold 
real estate in Mexico within a hundred kilometres of the frontier,!® nor 
within fifty of the coast; nor may he be interested in a Mexican company 
owning land in these zones. Further, foreigners are not to own more than 
forty-nine per cent of the stock of companies formed to exploit rural agricul- 
tural lands.1°* Any interest greater than this may be retained until death, 
after which, if the heir is not qualified to hold as a Mexican citizen, he is al- 
lowed five years for disposal.1°* The interpretation of American commer- 
cial treaties and of the Fourteenth Amendment to permit the exclusion of 
aliens from farming, and the discrimination against aliens ineligible to citi- 
zenship, are examples of similar restrictions.?°° 


NAL, Vol. 23 (1929), p. 851; Lapradelle, note, 3 Rev. de Dr. Int., 279; Hungary (Kulin) v. Rou- 
mania (1929), 7 Rec. des Décisions des Trib. Arb. Miztes, 138; Czechoslovak Supr. Ct., 1927, 
Vazny, Civ., Case 6976; Annual Digest, 1927-8, Case No. 94. See Fiore, International Law 
Codified, ss. 1163, 1165-6 (5th ed., Borchard’s transl.) ; Feilchenfeld, Public Debts and State 
Succession, pp. 630-633 (N. Y. 1931); Williams, International Law and the Property of 
Aliens, Brit. Y. B. of Int. Law (1928), 1; Gt. Britain, For. Off., Holding of Real Estate and 
Acquisition of Mines, etc., by Aliens in Foreign Countries (1922); Devin, La Propriété 
Immobilitre des Etrangers en France, p. 37 et seq. (Paris, 1926). 

104 Art, 30 (III), Ed. Oficial (Mexico, 1905) ;U.S. (Morton) ». Mexico (1868), Moore, Arb. 2478. 

10% The conference, rejecting this, endorsed “‘reasonable”’ frontier restrictions, Conference 
Proc., p. 436; infra, n. 121. 

106 Alien Land Law, supra, n. 85; Regulations, Diario Oficial, Mar. 29, 1926. Cf. Frick v. 
Webb (1923), 263 U. S. 326, this Journat, Vol. 18 (1924), p. 359; 7 Entsch. des Osterreich- 
isches Ob. Gerichtshofes in Ziv. u. Justizverwaltungsachen (1925), No. 125; Austria-Turkey, 
treaty, Art. 5, swpra, n. 25; Russian decrees, Sobr. Uzak.: Rasp. Prav., May 12, 1887, p. 
683; June 23, 1898, p. 3406; 78 Br. & For. St. Pap. 49; 96 id., 176; but cf. Soviet decrees: 
Ukraine, Zb. Uzak. ta Rasp., R. 8S. U. Uk., I, 1924, No. 20, p. 177; Federation, Sobr. Zak.: 
Rasp., 8.8.8. R., I, 1925, No. 41, p. 627; Zaitzeff, op. cit., at 442. See Dunn, op. cit., ch. XII. 

107 See Bullington, op. cit., supra, n. 96; cf. supra, n. 77, on inheritance limitations through 
taxation; Blythe v. Hinckley (1901), 180 U. S. 333; U. S. ». Fox (1876), 94 U. S. 315; Pullen 
v. Comm’rs of Wake City (1872), 66 N. C. 361, 363. 

108 Terrace v. Thompson (1923), 263 U. S. 197, this Journat, Vol. 18 (1924), p. 346; Webb 
v. O’Brien (1923), 263 U. S. 313, this Journat, Vol. 18 (1924), p. 354; Dudley v. Lowell 
(1927), 201 Cal. 376, 257 Pac. 57; Porterfield v. Webb (1923), 263 U. S. 225, this Journat, 
Vol. 18 (1924), p. 344; Idaho Laws 1923, c. 122; Kan. R. S. (Supp. 1931), c. 67, s. 702 (subject 
to treaties). See Buell “‘Some Legal Aspects of the Japanese Question,” this JouRNAL 
Vol. 17 (1923), p. 29, at 39; Powell, “Alien Land Cases in United States Supreme Court,” 
12 Calif. L. Rev. (1924), 259. Cf. proposed French law limiting aliens’ leases, N. Y. 
Times, Nov. 24, 1922; see Devin, op. cit., p. 122 et seq. 
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Practice as to alien acquisition and retention of land therefore varies. 
Still more unstandardized are the various policies with regard to succession. 
French citizens in the United States may acquire real estate by inheritance 
or otherwise, except where State laws forbid aliens to hold real property. 
In the convention in which these provisions appear,® the President engages 
to recommend legislation looking to the removal of disabilities in such 
States. This end still remains to be attained in some sixteen States and 
the District of Columbia, the most usual remaining restrictions being upon 
inheritance.1?° 

The present English law, wholly liberal since 1870,1" contrasts with the 
Common Law, which allowed an alien to take land by purchase but not by 
descent.412_ A Polish law forbids alien acquisition of land except by succes- 
sion.18 If the purpose is really to keep local land out of foreign hands, the 
latter plan would seem the more rational. There is some limit to the num- 
ber of heirs and legatees, whereas free purchase may admit any number of 
aliens. Be this as it may, the Common Law rule gave the alien capacity 
to take, but not to hold lands. The estate vested in him for the state’s 
benefit. He had complete dominion until inquest of office found, the pro- 
cedure in which the government established the fact of alienage. There- 
after, the land was officially vacant and at the disposal of the state.1!* 

The state’s prerogative of office found was restricted in America (although 
it survived where not contrary to a treaty, and has not everywhere been 
abolished) when an attempt by Virginia to exercise it was held wrongful 
under the Jay Treaty. This assured heirs, in America, of British-Ameri- 
can landholders against treatment as aliens. A course of decisions has con- 
firmed the power of treaties to remove aliens’ disability of inheritance as 
imposed by state laws, and the supremacy of treaties regulating the adminis- 
tration of aliens’ estates contrary to state law has many times been af- 


109 France, 1853, Art. 7, 10 Stat. 992. 

110 Cal., Del., Idaho, Ill., lowa, Kan., Me., Mont., Mo., Neb., Nev., N. Y., N.C., Ore., Tex., 
Wash. See Curry, Alien Land Laws and Alien Rights, H. R. Doc. No. 89, 67th Cong., Ist 
Sess., pp. 32-34 (1921); Moore, Dig., IV, 32. Cf. Wis. Const., Art. 1, s. 15. The District 
of Columbia law accords with that for the Territories, U. S. Code, tit. 8, ss. 78, 79. Cf. 
Geofroy v. Riggs (1890), 133 U. S. 258. 

11 Naturalization Act, 33 & 34 Vict., c. 14; Nationality Act, 4 & 5 Geo. 5, ¢. 17, s. 17. 
See Davies, The English Law Relating to Aliens, p. 160 ef seg. (London, 1931). 

112 Cf, Collingwood v. Pace, 1 Vent. 413 (Ex. Ch. 1664). 

113 Dziennik Ustaw, Apr. 12, 1920, p. 480; 54 Clunet (1927), 1280. 

114 Moore, Dig., IV, 34; see 3 Tiffany, Real Property, p. 2350 et seg. (2d ed. Chicago, 1920). 
The rule (common law and statutory) has frequently been relaxed: Cross v. DeValle, 1 Cliff. 
282 (C. C. 1st, 1859); Croesus Mining, etc. Co. v. Col. Land & Mineral Co., 19 F. 78 (C. C. D. 
Colo. 1884); In re Krogstadt (1886), 4 Land Dec. 564; Pembroke v. Huston (1904), 180 Mo. 
627, 79S. W.470. Cf. Ripley v. Sutherland, 40 F. (2d), 785 (App. D. C. 1930). 

15 8 Stat. 116, Art. 9 (1794); Fairfax v. Hunter (1812), 7 Cranch, 603. The Jay Treaty 
was modified by the convention of 1899, 31 Stat. 1939; ¢f. Dutton v. Donahue, 8 Pac. 90 
(Wyo. 1932). 
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firmed.14¢ But the number of these treaties is limited, for the government 
hesitates to attempt to bind the States. The majority of American treaties 
dealing with succession still give the alien heir three years, or a reasonable 
time, in which to sell the property and remove the proceeds, without special 
charge.!!7 

But the Federal Government cannot with entire validity plead the ham- 
pering effect of State Legislation with all its nuances.“* Its own early 
policy was to allow almost entire liberty. Until 1854, preémption on gov- 
ernment lands was free to all. Even after that date the alien could still buy 
land in the open market. In 1862, every head of a family, if a citizen or 
citizen to be, could enter on Homestead land. Full title would accrue with 
full citizenship. But, in 1887 came a sweeping prohibition of alien land 
holding in the District of Columbia and the Territories, although there has 
since been some retreat from the extreme position.49 

As one would expect, the draft convention declares for national treatment, 
without modification or restriction, in all dealings and relationships involv- 
ing any kind of property, including succession, and export (after payment 
of taxes or duties) of movable property and of the proceeds of sale of all 
property.12° These provisions leave intact the right to prohibit or subject 
to previous authorization (in the interest of security or national defense) 
the acquisition of “certain immovable property,” or participation in “cer- 
tain undertakings.” The same rights are reserved 1*! regarding movable 
property and transferable securities, if their acquisition by foreigners is 
likely to result in “undue command” of vital economic resources or to 
endanger these in exceptional cases, as currency crises. Despite the 
many individual national aims, the proportion of about twenty recent 
national treatment treaty provisions on real property to some thirty- 
six most-favored-nation provisions shows a tendency liberal enough to war- 
rant some surprise at the opposition to these clauses of the draft con- 
vention. 


16 Hauenstein v. Lynham (1879), 100 U. S. 483; Chirac v. Chirac (1817), 2 Wh. 259; Jn re 
Stixrud’s Est. (1910), 58 Wash. 339, 109 Pac. 343; Doehrel v. Hillmer (1897), 102 Ia. 169, 71 
N. W. 204; cf. Todok v. Union State Bk. (1930), 281 U. S. 449, this Journat, Vol. 26 (1932), 
p. 144. See Gregory, Proc. Am. Soc. Int. L., 1907, p. 150 at 157 et seq. 

17 F.g., Germany, Art. 4, supra, n. 6; Gt. Britain, 1899, supra, n. 115; Latvia, Art. 4, supra, 
n. 57. But cf. Italy, 1871, Art. 22, 17 Stat. 845; Switzerland, 1850, Art. 5, 11 Stat. 587; 
Turkey, Protocol, 1874, 2 Malloy, Treaties, Conventions, etc. between the United States and 
Other Powers, 1344. 

N. Y. Laws, 1897, c. 593. 

19. S. Code, tit. 8, s. 71 et seg. See MacClintock, Aliens under the Federal Laws of the 
United States (Chicago, 1909). 

20 Art. 10. Regulation of foreign exchange is barred. 

121 Only if existing laws are insufficient. National defense measures must not close the 
whole frontier zone; cf. supra, n. 105. Twelve delegations requested rural realty reserva- 
tions, Conference Proc., p. 434; 4 countries required prior authorization for any alien land- 
holding, id., p. 436. 
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JUDICIAL AND OTHER REMEDIES 


The draft convention, in accord with practice, gives absolute freedom of 
access to the courts and to all administrative authorities,!?? and allows the 
employment of any authorized counsel. The requirement of security for 
costs may be maintained, if already in force.1*° Free legal aid is not men- 


tioned, but recent treaties assure it.!*4 
This is the minimum of legal protection for the rights and interests which 


we have been discussing. But more is needed, and more is to be had, when 
(1) some legal privilege is denied to aliens by a law which the courts up- 
hold; 125 when (2) there is either a gross miscarriage of justice, according to 
“civilized standards,” or a failure to carry out a favorable judgment; !*° or 
when (3) an illegal act is committed of which the courts, for one of a variety 
of reasons, decline to take cognizance.127_ In such cases, at least after ex- 
haustion of local remedies 18 (unless these are superseded or, for any of a 
number of reasons, insufficient 12°) , there is recourse to the home government, 
which, if it approves the claim, will make diplomatic representations to the 


122 Cf, Taylor v. Carpenter, Fed. Cas. No. 13,784 (C. C. D. Mass. 1846); Jn re Est. of 
Rugh (1931), 211 Ia. 722, 234 N. W. 278. For a limitation on right of action, see Maiorano 
v. B. & O. R. Co. (1908), 213 U. S. 268, this Journat, Vol. 3 (1909), p. 1018; but cf. Italy- 
U. S., treaty, 1913, 38 Stat. 1669; McGovern »v. Phila. & R. R. Co., 209 F. 975 (E. D. Pa. 
1914); Ferrara v. Auric Mir. Co. (1908), 43 Colo. 496, 95 Pac. 952; Germany-U. S., treaty, 
Art. 2, supra, n. 6; Honduras-U. S., Art. 2, supra, n. 57; Germany U.S. S. R., 1925, pt. I, 
Art. 10, 53 L. N. Tr. Ser., 7; see “Recovery by Non-Resident Aliens for Death by Wrong- 
ful Act,” this Journat, Vol. 7 (1913), p. 367. Cf. Disconto Gesellschaft ». Umbreit 
(1908), 208 U. 8. 570, this Journat, Vol. 2 (1908), p. 412 (preference to resident citizen 
plaintiff); contra: Body v. Loeb (1930), 106 N. J. Eq. 206,150 Atl. 226. See U. S. Code, 
tit. 8, s. 41. 

123 See Borchard, op. cit., p. 82 and bibliography. It has been abolished, or subjected to 
national treatment, by many treaties: e.g., Hague Conv. on Civ. Proc., 1905, Arts. 17-19, 99 
Br. & For. St. Pap., 990; Czechoslovakia-Roumania, 1930, Art. 7, 119 L. N. Tr. Ser., 73; 
Germany-U. 8S. 8. R., supra, Arts. 12-14; Austria-France, 1925, 75 L. N. Tr. Ser., 97; Czecho- 
slovakia-Italy, 1922, 55 id., 189; cf. Denmark-Turkey, Art. 7, supra, n. 96 (reciprocity). 

124 Reciprocity: Denmark-Turkey, supra; Germany-U. S. 8. R., Art. 15, supra, n. 122; 
Austria-France, supra; national treatment: Hague Conv., Arts. 20-23; Czechoslovakia-Italy, 


both supra. 
125 TJ, S. (Van Bokkelen) v. Haiti (1888), Moore, Arb., 1807; persecution of Jews, Dig., VI, 


347-367. 

126 Lacaze’s Case, supra, n. 52; Peru (The Eliza) v. U. S. (1863), Moore, Arb., 1630. 

127 Lynching cases, Moore, Dig., VI, 809-883. The Federal Government is considered 
internationally responsible, despite the “binding force” of American judicial decisions. 
Compensation is often paid, without admission of liability. See Hearings on S. Bill 1943, 
67th Cong., Ist Sess. (1922). 

128 See Gt. Britain (Mexican Union Ry., Ltd.) v. Mexico (1930), Claims Comm., Dec. & 
Op. of Comm’rs, 157, this JourNAL, Vol. 24 (1930), p. 388; U. S. (No. Am. Dredging Co. of 
Texas) v. Mexico (1926), Genl. Cl. Comm., Op. of Comm’rs (1927), 21. Cf. Comm’r Niel- 
sen’s dissent, U. S. (International Fisheries Co.) v. Mexico (1931), id. (1931), 207 at 225. 
129 J, S. (Metzger & Co.) v. Haiti, For. Rel. (1901), p. 262. Cf. Moore, Dig., VI, 677-693. 
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local government. These may lead to compensation for the denial of jus- 
tice, directly or after arbitration.1*° 

The objections to the methods of reform advocated in the draft conven- 
tion fall into three classes of apprehension: 1% (1) Some governments dis- 
trust the practice of national treatment, as it would be laid down in a gen- 
eral convention, because of the possible necessity of applying it to countries 
with a lower standard of legislation. The disadvantages would, they think, 
outweigh the benefits. (2) Other states prefer to rely upon bilateral agree- 
ments, hoping eventually to build these into an effective universal system. 
Finally (3), there are governments which, confident in their own methods, 
and believing segregation to be possible, desire only the method of independ- 
ent reform. 

The last is unprogressive on its face. In the world as it is, there cannot 
be advance without codperation. Besides, the very nature of this subject 
calls for joint action, for it is precisely with other nationalities that it is con- 
cerned. The preference for bilateral agreements fails to take into account 
the difficulties of standardizing such a network, at least within any predict- 
able period of time. Nevertheless, individual treaties are of immense value 
as far as they go. Finally, the danger of failure of reciprocity, on which the 
first group of fears is based, is surely outweighed by the stability which a 
unified multilateral system would tend to introduce. In fact, nothing but 
the sight of such stability can, it is believed, improve the practice of the coun- 
tries of low standards in the treatment of foreigners. 

Actually, since the war, there is little evidence of a development of the 
frame of mind on which national treatment would have to be founded. The 
aggregate of clauses and treaties dealing with commerce, real property, 
taxes, or companies in this period shows a decided leaning toward the most- 
favored-nation habit. The ratio is almost exactly two to one.!8? Even if 
treaties told everything, the picture would not be wholly depressing. But 
it is certainly not encouraging. The interaction of all these treaties is pon- 
derous. Moreover, all countries, but especially the new ones, many of which 
lack a real economic or geographic raison d’étre, have been forced into an 
habitually aggressive attitude by fears for their very existence. None have 
issued from the period of economic depression which seems to place the 
national in need of all the fleeting advantages which protectionism and dis- 
crimination can afford him. 

Nevertheless, many of the recent treaties are progressive. If the adverse 
economic circumstances should undergo a change for the better before the 
present antagonisms break out into open conflict, the essential similarity of 


130 Borchard, op. cit., pp. 330-340, 355-397; Moore, Dig., VI, 605-1037. See Dunn, The 
Protection of Nationals (Baltimore, 1932). 

181 19 et seq. 

132 Approximately 101 most-favored-nation, 51 national treatment (some recent United 
States most-favored nation treaties omitted). 
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character and the fundamental community of interest of the national groups 
must begin to have some influence. If consolidation is never attained, we 
may at least see the eventual lowering of economic barriers and more experi- 
mentation with parity of treatment for the citizens of all countries. Even a 
return to conditions as of 1914 would be an advance.'** But present indica- 
tions are not encouraging. 


183 See Borchard, op. cit., pp. 33, 35. 
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POLITICAL OFFENSES IN THE LAW AND PRACTICE 
OF EXTRADITION? 


By Lora L. DEERE 


Former Carnegie Fellow in International Law 


Since the middle of the 18th century the practice of extradition has 
gradually developed until today there are some 350 extradition conventions, 
practically all bilateral in nature, and extradition laws in twelve or more 
states.2 These conventions and laws regulate the various phases of extra- 
dition procedure, and, in most instances, contain an article concerning 
political offenses. This circumstance, combined with the fact that political 
offenders are numerous,’ makes the problem of political offenders in extradi- 
tion one of current importance. 

With such a wealth of documents it would seem that the relation of politi- 
cal offenses to the extradition process could be readily ascertained. The fact 
is, however, that the conventions and the laws refer to political offenses 
without defining the term,* so that what would otherwise be a clear-cut 
statement of policy concerning the treatment to be accorded political offend- 


ers, becomes instead a matter of uncertainty and doubt because of the lack 
of agreement as to what constitutes a political offense. The term “political 
offense” has occasionally been used in national constitutions and legislation 5 
with respect to matters unconnected with extradition, for instance, to desig- 
nate offenses for which a special procedure or a special punishment will apply, 
but this is a restricted use, limited to one state and for a specific purpose.® 


1 This study does not include the states of Latin America, except in so far as they have 
extradition conventions with the states under consideration. 

? The following states have extradition laws: Belgium (Oct. 1, 1833, Mar. 23, 1856, and 
Mar. 15, 1874), Finland (Feb. 11, 1922), France (Mar. 10, 1927), Germany (Dec. 23, 1929), 
Luxemburg (Mar. 13, 1870), the Netherlands (Aug. 13, 1849 and Apr. 6, 1875), Norway 
(June 13, 1908), Sweden (June 4, 1913), Switzerland (Jan. 22, 1892), and the United States 
(Rev. Stat., Secs. 5270-5274). Japan has extradition regulations, Aug. 3, 1887. Czarist 
Russia had an extradition law of Jan. 6/19, 1912. Extradition under the Soviet régime is 
regulated by a decree of Mar. 28, 1918. 

* To substantiate this, one need only recall recent newspaper accounts of political upris- 
ings, political refugees or political criminals. Spain, Cuba, Italy, Russia, France and 
Germany come readily to mind. 

‘The German extradition law defines purely political offenses in Art. 3, Sec. 2. 

5 See the Belgian Constitution of 1831, Art. 5 of the French Constitution of 1848, also the 
French law of Oct. 8, 1830, which concerns trial by jury. 

‘The German jurist, Léwenfeld, made a most careful and painstaking study of political 
offenses in Belgian, Austrian, French, and German laws in the hope that, with minor adapta- 
tions, a definite concept might be elaborated for extradition purposes. ‘“‘Erérterung des 
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The term, as used in extradition, has received a broader interpretation. In 
fact, it designates two categories of offenses. On the one hand, it refers to 
what are sometimes called purely political offenses, that is, offenses against 
the political organization or government of a state, injuring only public 
rights, and containing no common crime element whatsoever,’ and secondly, 
it refers to what are commonly termed relative political offenses, that is, 
offenses in which a common crime is either implicit in or connected with the 
political act. The problem arises with respect to the latter, as was pointed 
out by M. de Visscher in his observations on Mr. Brierly’s Report on 
Extradition :® 


The difficulty connected with political offenses arises mainly from the 
fact that, in connection with extradition, an exceptional extension is given 
to the conception “political offense.” Ordinarily, by a political offense 
is meant a purely political offense, 7.e., one not accompanied by any 
offense against the ordinary law; but in connection with extradition the 
conception is frequently extended to cover ancillary offenses, i.e. offenses 
against the ordinary law connected with political acts or events. 


Relative political offenses have been commonly classified into “connected” 
and “complex offenses.” ® Thus, in the opinion of the Swiss federal tribunal, 
the act of stealing money from the public treasury for the sole purpose of 
aiding a revolutionary party to gain control of the government is a common 
crime directly connected with a political crime, and hence a “ délit connexe.” 1 
The same tribunal has held regicide to be a “délit complexe,” that is, a single 
act which bears in itself the character of both a political and a common 
crime. 

The concept as to purely political offenses is generally agreed upon and 
causes no difficulty. It is the relative political offense which is the problem, 
for when we have something which is neither wholly political, nor yet wholly 
a crime, the question arises: Where shall we draw the line? What are the 
elements which should be taken into consideration in making the decision, 
and what is the relative weight which should be given to each? Should only 
objective factors be considered, such as the nature of the right which has 


Begriffes politischer Verbrechen und Vergehen,”’ Zeitschrift fiir die gesamte Strafrechtswissen- 
schaft, V, p. 46 ff. His results, however, were inconclusive, since political offenses in national 
legislation concern only that particular state, and its attitude is usually entirely different 
when a foreign state has been injured or threatened. 

7 Many French and Belgian jurisconsults, in particular, have given exhaustive definitions 
of “‘political offenses” of this nature. See Vidal, Cours de droit criminel, No. 76, pp. 106- 
107; Haus, Principes générauz des droit pénal Belge, p. 251; Ortolan, Droit pénal, I, p. 299. 

8 This report was adopted, in January, 1926, by the League of Nations Committee of 
Experts for the Progressive Codification of International Law. 

® See Despagnet, Droit international public, p. 423; Ullmann, Vélkerrecht, p. 398; Vidal, op. 
cit., p. 115; Weiss, Annuaire, XI, pp. 180-181. 

10 Case of Keressilidzé and Magaloff, Feb. 12, 1907, Entscheidungen des Schweizerischen 
Bundesgertichis, hereafter cited as Ent., Vol. 33, I, p. 169 ff. 

11 Jaffei case, Mar. 30, 1901; La Semaine Judiciaire, No. 46, Nov. 18, 1901, p. 721 ff. 
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been injured, or the actual extent of the injury, or should subjective factors 
also be taken into account, 7.e., the motive of the accused, and the purpose 
which he wished to achieve? Can a general principle be laid down accord- 
ing to which all cases may be judged, or are the various possibilities so 
diverse that no general principle can be devised to meet all cases? Who is 
to make the decision? 

This uncertainty as to what constitutes a relative political offense affects 
the extradition process inasmuch as the rule has grown up that political 
offenders shall not be extradited. In the early practice this problem did not 
arise. This was because at first extradition was considered in a light 
different from today. Instead of being a well-regulated legal institution by 
which one state surrenders individuals accused of crimes committed beyond 
its borders to another state for trial and punishment, it was rather an 
arbitrary tool of kings by means of which they sought to gain control of 
persons who had offended them. Common criminals were not worth the 
trouble and expense required to extradite them,—it was the political offender 
who was the most dangerous, and whose surrender was to the common 
interest.!2 

As extradition changed and became a legal institution, as the dynastic 
system gave way to constitutionalism, as the greater ease of communication 
made the flight of criminals easier, as an increased interdependence in state 
life made the suppression of crime a matter of common interest, then extradi- 
tion withdrew from the realm of policy and became an aid to justice. The 
surrender of political offenders was inconsistent with this new concept of the 
theory and purpose of extradition, for to the extent that the offense was 
political, it was not recognized as an offense in the eyes of the state of asylum. 
One state does not legislate to punish acts committed against other states if 
these acts do not harm its own political order.1* Moreover, to decide that 
such offenses justified extradition would involve passing judgment upon the 
injured state, and might imply censure of the existing government and the 
lending of moral support to a rebel faction which would be akin to interven- 
tion. Finally, popular feeling is often aroused on account of political 
offenders and cannot be ignored by the state of refuge, for, on the one hand, 


12 For a discussion of the early cases, see the following: Martitz, Internationale Rechtshilfe 
in Strafsachen, II, p. 177; Clarke, Extradition, pp. 20-23; Lammasch, Le droit d’extradition 
appliquées aux délits politiques, pp. 21-24; Billot, Traité de l’extradition, pp. 107-108; Lewis, 
Sir G. C.. Foreign Jurisdiction and the Extradition of Criminals, p. 47. A full discussion of 
the case of James Napper-Tandy, whose extradition was granted by the Free City of Ham- 
burg to England, in spite of French protests, may be found in Martens, Causes Célébres, p. 
106 ff., also in Gibbs, Extradition Treaties, p. 13 ff. 

18 An exception to this occurred in 1860. Art. 66, par. 2 of the Austrian Penal Code of 
1852 made punishable in Austria every act of high treason, even when directed against a 
foreign power, on the condition that, by its laws or by its treaties, this latter would assure to 
the institutions of Austria equal guarantees. Only Russia satisfied these conditions by a 
treaty signed October 3/15, 1860. Martens, F. de, Recueil des Traités, Russia, IV, Pt. II, 
p. 732. 
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public opinion at home might sympathize heartily with the fugitive and 
severely condemn the surrender, while, on the other hand, the judge in the 
demanding state might be influenced by a prevailing sentiment against the 
accused, and be unable to show impartiality in his judgment. The fear that 
the fugitive, if returned, will be punished out of proportion to the severity of 
the offense is a deterrent to surrender. 

The element in political offenses which withdraws them from regulation 
by the methods of law, in a prescribed extradition procedure, and converts 
them into matters of policy, is shown in the first extradition case in which 
the French government clearly upheld the principle of no extradition for 
political offenses. In 1829 the Neapolitan Ambassador at Paris asked the 
extradition of Galotti,* one of the carbonari, on account of robbery and 
crimes against property, and affirmed that Galotti would not be tried for a 
political crime. The French Government surrendered the fugitive. Im- 
mediately there was an outburst of public indignation, and attacks in the 
press, so that the French Government, deciding that it had been deceived by 
the Neapolitans, revoked the extradition order.5 It was too late, however, 
to prevent Galotti’s return to Italy. The French thereupon sent a war 
squadron to the waters of Naples, with the result that Galotti was not 
executed, but instead was condemned to ten years banishment. French 
protests were continued, with the result that in the fall of 1830 Galotti was 
freed. Soon thereafter France took the first step to bring its foreign engage- 
ments into conformity with the rule of no extradition for political offenses. 
Article V of the treaty of July 18, 1828, between France and Switzerland 
listed “crimes contre la siireté de l’Etat” among those for which extradition 
would be granted.4® On June 5, 1832, the French Ambassador to Switzer- 
land proposed to modify the treaty by omitting these words. This was 
accomplished by the declaration of September 30, 1833.17 

There was a simultaneous adoption of the rule by Belgium, although from 
a different motive. As the Minister of Justice explained, in presenting his 
draft of an extradition law to the Chamber of Deputies on July 24, 1833, 
there was need of determining the acts for which extradition would be 
granted in view of Article 128 of the Constitution, which guaranteed to 
foreigners in Belgium protection to persons and property.1® From the dis- 
cussions which took place in the Chamber, it appears that there were various 
reasons why an extradition law was favored. Since Belgium was a weak 
state which had come into being through revolution, some felt that the only 


14 See report of the Select Committee on Extradition (Great Britain), 1868, letter from 
M. Nestor Treitt to the chairman of the committee, Appendix, No. 9, p. 160. Parliamentary 
Papers, 1867-68, Vol. VII, c. 393, hereafter cited as Report of the Select Committee. 

15 Le Moniteur Universel, July 11, 1829, p. 1238, cols. 1 and 2. 

16 Clercq, A. J. H. de, Recueil des Traités, III, p. 492. 

17 Tbid., IV, p. 260. 

18 Exposé des motifs accompagnant le projet de loi relatif aux extraditions, Moniteur Belge, 
No. 209, July 28, 1833. 
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hope of avoiding domination by stronger states (France, for instance) in the 
matter of political refugees was by making a law exempting them from 
extradition. In view of the recent Polish revolution and the strong sympathy 
of the Chamber for the revolutionists,!® a liberal article was inserted in the 
extradition law (Article 6) to the effect that Belgian treaties should contain 
the provision that a foreigner should not be tried or punished for any political 
offense committed previously to his extradition, nor for any act connected 
with such an offense.2° This law came into effect October 1, 1833, and on 
November 22, 1834, the first Belgian convention embodying the above 
principle was concluded, with France.24_ Within the next thirty years, Bel- 
gium concluded 46 conventions all expressly excluding political offenses from 
extradition. 

There were two states which, although they were in hearty accord with 
the rule, were slow in incorporating it into conventional form. Great Britain 
and the United States were noted as states in which law was exalted, and in 
which the traditions of freedom and liberty were prized. Until 1870, how- 
ever, Great Britain had practically no extradition conventions, and until 
the middle of the 19th century the same was true of the United States. Since, 
unlike the continental states, these two states refuse to extradite anyone in 
the absence of a convention, this constituted an absolute protection to the 
political criminal, as indeed to all criminals. Not many extraditions were 
accorded even to those states with which there were conventions. For twenty 
years after the conclusion of the convention of 1843 between Great Britain 
and France, it was practically impossible to secure the return from Great 
Britain of French criminals who had taken refuge there. This was primarily 
because of the greater rigor of the British requirements with respect to 
evidence.?? 

The favor which the preceding states gave to the rule of no extradition 
for political offenses was not wholehearted, however. At first Prussia, Russia, 
Austria, and Spain were adverse to its universal application, for they were 
more reactionary, and were the chief sufferers from the revolutionary move- 
ments of the 19th century. Nevertheless, the few treaties which they con- 
cluded between themselves, in which a contrary principle was expressed,” 
remained a dead letter, showing that they were powerless to oppose the spirit 
of liberalism which the rule incorporated. 


19 See the speech of M. Doignon, Aug. 17, 1833, Moniteur Belge, No. 232, Aug. 20, 1833. 

20 Codes Belges, 1927, p. 1113, Bull. Off. VIII, No. 1195. 

21 Martens, Nowveau Recueil, XII, p. 732. Clereq, IV, p. 278. 

2 Report of the Select Committee. Testimony of Sir Thomas Henry, Questions 269-270, 
p. 16. 

%3 The conventions were as follows: 

Prussia, Russia, Austria, Sept. 19, 1833, Martens, F. de, Recueil, Russia, IV, Pt. I, p. 454, 
Article 6. 

Austria-Two Sicilies, Dec. 24, 1845, Neumann, Recueil, IV, p. 749. 

Austria-Modena, June 3, 1856, Neumann and de Plason, Recueil, I, p. 58. 
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The next question to be considered is: What did the rule mean? Men had 
glorified the political offender and had given no restrictions to the term, so 
that it was inevitable that sooner or later there would arise a difference of 
opinion which would cause trouble. A hint of what was to come may be 
found in the discussions in the Belgian legislature in 1836 with respect to a 
law the object of which was to empower the Belgian courts to proceed against 
Belgians found within the national territory who had committed grave 
offenses abroad. An amendment to the effect that immunity should be 
granted for acts connected with political offenses was considered as too 
broad and as dangerous,”* an astonishing decision when we remember that 
only three years before this phrase had been incorporated into the extradi- 
tion law. 

This difference of interpretation concerning the extradition law of 1833 
was clearly demonstrated in 1855-56, in the Jacquin case. France demanded 
of Belgium the extradition of Jules and Célestin Jacquin, Frenchmen accused 
of attempting to blow up the train carrying Napoleon III from Lille to Calais. 
Jules was discharged on technical grounds, but the case of Célestin came be- 
fore the Chambre des mises en accusation of the Court of Appeals at Brussels, 
which held his offense political by reason of the political character of the 
person against whom it was directed.2° The Court of Cassation annulled 
this decision, holding that Jacquin’s act was not political, nor was it con- 
nected with a political offense.2® The court of Liége agreed with the Court of 
Cassation.27 The Belgian Government was required by law to get the 
opinion of the court of Brussels, and this court, passing upon the question a 
second time, upheld its previous decision.*8 Although this opinion was only 
advisory and not binding upon the government, the contrary decision of the 
Court of Cassation created an embarrassing situation. Realizing this, the 
French Government withdrew its demand. 

Consequently, Jacquin was not extradited, but the Belgian Ministry im- 
mediately took steps to modify the extradition law so that similar offenses 
arising in the future should not be exempt from extradition. The government 
draft, submitted to the Chamber of Deputies, was finally adopted after a 
long and bitter debate. It was as follows:*® 


An attempt (attentat) against the person of the head of a foreign gov- 
ernment or against the members of his family, when this attempt con- 
stitutes the act of murder, assassination or poisoning, shall not be con- 
sidered a political offense or an act in connection with a political offense. 


Russia-Spain, Apr. 12/24, 1888, Br. and For. St. Papers, Vol. 79, p. 136. 

Exchange of notes: Bavaria-Russia, Sept. 19/Oct. 1, 1885, Martens, Nouveau Recueil 
Général, 2™ Sér., XI, p. 594; Prussia-Russia, Jan. 1/13, 1885, ibid., X, p. 521. 

* Moniteur Belge, No. 332, Nov. 26, 1836; No. 334, Nov. 28, 1836, Chambre des Re- 
présentans. % Decision of Feb. 17, 1855, Pasicrisie Belge, 1855, I, p. 115. 

26 Mar. 12, 1855, tbid., pp. 125-126. 27 Mar. 29, 1855, ibid., p. 126, note 1. 

28 Pasicrisie Belge, Cours d’appel, 1855-56, p. 231. 

2° Annales Parlementaires, Chambre des Représentans, session of Dec. 18, 1855, p. 312. 
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This clause, known as the Belgian or attentat clause was soon widely 
adopted. Belgium and France incorporated it in all their extradition con- 
ventions, except those in which the other contracting party refused to permit 
its insertion. It was incorporated in the extradition laws of Luxemburg, 
1870; Russia, 1912; and Sweden, 1913. Its first appearance in a United 
States convention was in 1882,°° and it has been included in all United States 
conventions since 1909, except the recent one with Germany (1930).34 Nine 
German conventions, concluded before 1918, contained the clause.** Until 
1896 Italy refused to incorporate it in her conventions, on the ground that it 
would conflict with her national law which recognized an offense against the 
sovereign as political. Its present inclusion in Italian conventions without 
any change in the penal law presupposes the acceptance of the point of view 
that a denomination of an offense as political, for repressive purposes, does 
not preclude a denial of political character for purposes of extradition. 

Switzerland and Great Britain are two important states which have found 
it impossible to accept the clause, although they are in sympathy with its 
purpose. Switzerland adheres to the theory of predominance which is based 
on the principle that any common offense can have a political character. 
Hence she cannot categorically deny a political character to certain offenses, 
as is done by the attentat clause. Great Britain refuses to accept the 
attentat clause because it conflicts with British law, which states that offenses 
against the sovereign are, first of all, treason, and hence political. 

Apart from the Swiss and the British, there have been others who have 
found fault with the absoluteness of statement of the attentat clause. Lam- 
masch criticized it as being at the same time too broad and too narrow. 
It is too broad in that it does not except the killing of a sovereign or a member 
of his family in open battle, or by a government de facto, now overthrown. 
It is too narrow in that it destroys the right of asylum only for assassins of 
sovereigns, while it should deny a political character to every assassination 
regardless of the circumstances or character of the victim.** 

A number of modifications of the clause have been introduced, some of 
them fundamental in nature and designed to meet the criticisms which have 
been directed against it, and others of a minor nature, to fit the particular 
circumstances of the case. A minor modification has been the use of the 
term “sovereign” instead of the term “head of the state.” In some instances 
there has been a detailed enumeration of the functionaries of the state against 


9 Art. 4, convention of June 13, 1882, United States-Belgium, 22 U. 8S. Stat. at L., p. 972. 

"The convention with Greece, signed in 1931, and but recently come into force, may 
also be an exception. I have not seen the text. 

% Conventions with Belgium, Dec. 24, 1874; Luxemburg, Mar. 9, 1876; Brazil, Sept. 17, 
1877; Sweden and Norway, Jan. 19, 1878; Spain, May 2, 1878; Uruguay, Feb. 12, 1880; 
Paraguay, Nov. 26, 1909; Bulgaria, Sept. 29, 1911; and Turkey, Jan. 11, 1917. 

*% Lammasch, Auslieferungspflicht und Asylrecht, p. 312. Grivaz expressed the same idea, 
“L’extradition en matiere de crimes politiques et sociaux,” Revue générale de droit interna- 
tional public, IX (1920), p. 706. 
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whom offenses lose their political character. In fact, the Netherlands con- 
siders such offenses as crimes sui generis, and, in many conventions, enumer- 
ates them in the list of those for which extradition is to be granted; — if this 
is not done they cannot form a basis for extradition according to Dutch law.*4 
The United States-Brazilian convention of 1897 contains a unique statement 
of the clause.*®> Besides enlarging the list of functionaries to include, not 
only the President, but also the Vice-President, Governors of the States, and 
Lieutenant-Governors or Vice-Governors of the States, it also provides that 
the offense must be unconnected with political movements. This is open to 
criticism, for unless a narrow interpretation is taken as to what constitutes 
connection with a political movement, the clause would be unduly lenient to 
those who, associated with a political disturbance, nevertheless committed 
crimes for private ends. 

A better statement of the formula was adopted by the United States in 
1907 in a protocol with Spain ** and has been repeated in later conventions. 
Instead of categorically denying a political character to offenses against the 
life of the sovereign or head of a foreign state, the provision is phrased in 
negative terms — “ the fact that the offense was committed .. . against 
the life of the Sovereign . . . shall not be deemed sufficient to sustain ” that 
it was of a political character. With this wording the discretion of the state 
upon which the demand is made is not destroyed. 

Modifications of the clause are also found in recent extradition laws. The 
Finnish law*? meets the criticisms which have been directed at the clause by 
omitting all reference to sovereigns or heads of states, and providing that 
murder or attempt at such, not committed in open battle, shall not be con- 
sidered a political offense. The new German extradition law (1929) provides 
that extradition is permissible for a willful crime against human life except 
in battle or open combat,®* a provision which has been incorporated in a 
convention with the United States. The liberality of these provisions de- 
pends, of course, upon the interpretation which will be given “ open battle,” 
“battle,” and “ open combat.” The recent French extradition law (1927) 
contains no article corresponding to the attentat clause.*®® 

The criticisms directed against the attentat clause have all been theoret- 
ical in nature. In practice no question has arisen concerning it, and since 
1856 all states have shown themselves willing and able to codperate in 
the surrender of persons accused of assassination. If the Hartmann case 


%4 See Lammasch, Auslieferungspflicht und Asylrecht, pp. 329-330. 

% Convention of May 14, 1897, 33 U. S. Stat. at L., Pt. 2, p. 2091. 

% Protocol of Aug. 13, 1907, 35 U. S. Stat. at L., Pt. 2, p. 1955. 

37 The Finnish law came into force Feb. 11, 1922. A German text of the articles relating 
to political offenses of this law, as well as of the Norwegian law of June 13, 1908, may be 
found in Verhandlungen, Reichstag, Bd. 431, Nr. 362. 88 Art. 3, Sect. 3. 

89M. Travers criticized this as a real regression. ‘‘La loi francaise d’extradition du 10 
mars 1927,’’ Journal du droit international privé (hereafter cited as Clunet), Vol. 54 (1927), 
pp. 609-610. 
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constitutes an exception, as some think, it was not the fault of the attentat 
clause.*° 

Another provision is inserted in a few conventions for the purpose of limit- 
ing the concept of “political offense.” Three extradition conventions ex- 
pressly exclude anarchistic crimes or offenses from the category of political 
offenses,*! while a fourth excludes “attempts by anarchists when at the same 
time they constitute one of the offenses specified in Article II.”4* This lat- 
ter formula is less likely of abuse, for it merely prevents a common crime 
from becoming political by reason of the character of its author. 

The attentat clause, and provisions with respect to anarchistic crimes, are 
the only limitations of the rule that political offenses shall not give rise to 
extradition to be found in extradition conventions. Both of these limita- 
tions, however, were inspired by a common feeling, namely, that some crimes 
because of their enormity or atrocious character should universally give 
rise to extradition. This so-called “atrocity” test has also been adopted in 
a number of extradition laws. The Finnish law of 1922 stipulates that ex- 
tradition will be granted if the crime is one of special cruelty. The French 
law of 1927, copying Article 3 of the resolutions of 1892 of the Institute of 
International Law, provides that acts committed during the course of an 
insurrection or civil war by one or the other of the parties engaged in the 
struggle, and in the interest of its cause, shall not give rise to extradition 
unless they constitute odious barbarity or vandalism forbidden by the laws 
of war.*® Nothing is said, however, about barbarous acts which are com- 


mitted independently of an insurrection or civil war, but which nevertheless 
have a political character. This point was raised by M. Vallier, Senate 


40 A mine which Hartmann was alleged to have placed, in December, 1879, on the railroad 
running from Moscow to Koursk, exploded and caused a passenger train to be overturned. 
Soon thereafter the police in Paris arrested an individual calling himself Mayer, but whom 
the Russian Ambassador claimed to be Hartmann and whose extradition he asked on the 
charge of having intentionally damaged the railway and imperiled the passage of trains. 
Popular interest was aroused and some claimed that Hartmann was a Nihilist whose purpose 
had been to kill the Emperor by blowing up the Imperial train. The Russian Government 
denied any political character to the charge against Hartmann. The French Government 
did not pass upon this question, however, but refused the extradition on other grounds — 
failure to establish identity and insufficient proofs of guilt. Francis Wharton considered 
this as merely a pretext, and thought the French Government really refused the extra- 
dition because it did not want to enter into a struggle against the Socialist and Anarchist 
parties who maintained that the assassination of the Czar must be considered part of an insur- 
rectional movement which one was obliged to consider political. See Wharton, F. ‘De 
Vassistance prétée & une insurrection étrangere,” Clunet, X (1883), pp. 377-378. See also 
Calvo, Le droit international, II, p. 589 ff. 

“The conventions are as follows: Austria-Paraguay, Oct. 16, 1907, Art. VIII, Neumann 
and de Plason, XXVI, p. 446; Germany-Paraguay, Nov. 26, 1909, Art. III, Martens, 
Nouveau Recueil Général, 3 Sér., Vol. 9, p. 388; and Germany-Turkey, Jan. 11, 1917, 
Art. III, ibid., p. 717. 

« Cuba-Spain, Oct. 26, 1905, Art. IV. Olivart, Tratados, (1905) Vol. 2, p. 89. 

# Art. 5. 
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rapporteur of the law, who was of the opinion that the judiciary in such a 
case would apply the principle of predominance.** If this were done, any 
act, by reason of its barbarity, might lose its political character. 

We next come to a study of state practice with respect to political offenders, 
as shown in the cases which have arisen, and here again we find no progress 
in the direction of evolving a definition of the term “ political offense ” (in the 
sense of a relative political offense). The greatest number of cases have 
arisen in Switzerland. That country, by reason of its geographical position 
and the traditions and character of its people, early became a haven for 
political refugees. During the first part of the 19th century, however, the 
Powers surrounding Switzerland were apparently more concerned about the 
violation of asylum on the part of the refugees than in the presentation of 
demands for their extradition.*® Many and vigorous were the protests 
despatched to the Swiss Government, in 1834, and later, when it appeared that 
political refugees were using Swiss soil as a base from which to carry on their 
revolutionary activities.*® 

As the century progressed, however, extradition demands became more 
numerous, and this circumstance, combined with the fact that Swiss refusal 
to insert an attentat clause in her extradition conventions with other states 
was continually involving her in long explanations and a statement of the 
Swiss point of view,*? determined the Bundesrat to propose a federal extradi- 
tion law. Accordingly, such a law was enacted, January 22, 1892, Article X 
of which was as follows:48 


Extradition shall not be approved for political crimes or offenses. 
Nevertheless, extradition will be approved, even if the author of the act 
claims a political motive or purpose if the act for which extradition is 
demanded has predominantly the character of a political crime or offense. 
The federal tribunal shall freely decide, in individual cases, concerning 
the nature of the punishable act. If the extradition is approved, the 
Bundesrat exacts the condition that the extradited individual shall not 
be tried or punished on account of a political crime or on account of his 
political motive or purpose. 


Thus, the Swiss principle of “predominance,” that is, that an offense is 
common or political according to whether its predominant character is 


“ Documents Parlementaires, Sénat, 1926, Annexe 114, p. 159, Session of Mar. 4, 1926. 

* Roguin states that in 1849 extradition was refused for an offense connected with a 
political accusation. In 1862 the Federal Council and the Government of Berne refused to 
surrender to Austria, in application of the treaty of 1855, an individual accused of high 
treason. ‘La non-extradition des inculpés de délits politiques,’”’ Clunet, Vol. 8 (1881), p. 309. 

4 See Martens, Recueil de Traités, Nouveau Supplément, III, p. 799 ff., 855; “‘ Pieces con- 
cernant V'expulsion de Louis Napoléon Bonaparte de la Suisse,’’ Martens, Nouveau Recueil, 
XV, p. 688; Roguin, “‘Le droit d’asile en Suisse,” Clunet, Vol. 8 (1881), p. 286. 

47 See Langhard, Das Schweizerische Auslieferungsrecht, p. 204. In an annex to the con- 
vention with Serbia, Nov. 16/28, 1887, the Swiss envoy again explained why his govern- 
ment could not incorporate the attentat clause in its conventions. For text, see Martens, 
Nouveau Recueil Général, 2™ Sér., XIV, pp. 400-401. 

48 Sammlung der Schweizerische Gesetze, Neue Folge, XII, p. 876. 
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common or political, was incorporated into law. As is seen, no attempt was 
made, by law, to lay down a general rule as to when an offense should be 
considered predominantly common or predominantly political, but the 
federal tribunal was to decide this question for each case, as it arose, and in 
order to do this it was to take into consideration all the circumstances attend- 
ing the commission of the act. A study of the cases shows that these 
principles have been applied and, when necessary, interpreted or amplified. 
Thus, the tribunal pointed out that extradition might be refused even for 
offenses enumerated in the convention, since the convention excepted not 
only purely political offenses but also those bearing a predominantly political 
character.*® The tribunal strove to determine not only the motive and 
purpose of the accused, but also the circumstances under which the act was 
committed; that is, both subjective and objective factors.°° It held that it 
was impossibe to define a relative political offense, but that the tribunal must 
decide on each case as it arose.*4 The fact that the accused claimed that the 
offense was political did not make it so, which was another way of saying that 
the subjective elements were insufficient if the objective elements were not 
in accordance with them.®? Neither was the federal tribunal obliged to agree 
with the demanding state in this respect; the fact that the demanding state 
said that the offense was political was not conclusive. 

Actual decisions have held that an association of malefactors moves abso- 
lutely in the path of a political offense as long as it has a political purpose 
and has limited itself to incitations to uprising through the scattering of 
revolutionary proclamations and the hoisting of revolutionary flags.® 
Regicide is a “délit complexe,’** and acts committed by anarchists can 
present the character of political crimes.55 Embezzlement by an office-holder 
is not necessarily a political offense even though committed by an official.5¢ 
The federal tribunal held, contrary to the opinion of the Bundesrat, that 
breach of the peace is not necessarily a political crime. To be such it must 
be an attack against the state and its political organization, which is not 
always the case. When it is an incident of unrest, connected with a purely 
economic movement and has as its object opposition to a definite economic 
evil rather than a change in the political or social order, it has not a political 


49 Most of the decisions contain a pronouncement to this effect. See the Belanzow case 
July 18, 1906, Ent., Vol. 32, I, pp. 538-539. 50 Thid., p. 542. 

5t Tbid., p. 5389. Similar statements are to be found in the following cases: Jaffei, Mar. 30, 
1901, La Semaine Judiciaire, No. 46 (Nov. 18, 1901), p. 732; Kilatschitsky, May 7, 1907, 
Ent., Vol. 33, I, p. 406; Wassilieff, V. P., Ent., Vol. 34, I, p. 544; Wassilieff, V. G., Clunet, 
Vol. 37 (1910), p. 699. 

52 Kompowsky, Mar. 15, 1886, Ent., Vol. XII, p. 134; Malatesta, Sept. 11, 1891, Ent., 
Vol. XVII, p. 457; Belanzow, July 18, 1906, Fnt., Vol. 32, I, pp. 540-541; Pavan, June 15, 
1928, La Semaine Judiciaire (Oct. 16, 1928), No. 32, p. 517. 

5 Malatesta, Sept. 11, 1891, Ent., Vol. XVII, p. 450. 

4 Jaffei, Mar. 30, 1901, loc. cit., p. 721. 

% Malatesta, Sept. 11, 1891, Ent., Vol. XVII, p. 456; Jaffei, Mar. 30, 1901, loc. cit., p. 733. 

% Stephany, Apr. 28, 1906, Ent., Vol. 32, I, p. 336. 
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character.5* The seizure of hostages by a party is not political as long as 
the party has for its purpose only the maintenance of peace and order. An 
assembly of workers for the purpose of a forced seizure of hostages from the 
capitalist class, caused by unrest concerning taxes, has no predominantly 
political character.5§ 

In the case of V. P. Wassilieff, July 13, 1908, the federal tribunal stated 
three general principles which it considered as determining the predominantly 
political character of an offense, principles which the court applied in later 
cases.5® The first of these is: the offense must have been committed for the 
purpose of helping or insuring the success of a purely political offense. If it 
is not clear that such a purely political offense is in progress, extradition will 
be granted. The act of Wassilieff, accused of murdering the chief of police 
of Pensa, did not have a predominantly political character because it did 
not pursue the realization of a purely political offense, 7.e., it did not prepare 
the way for popular representation and the guarantee of individual liberties. 

In the second place, there must be a direct connection between the crime 
committed and the purpose pursued by a party to modify the political or 
social organization of the nation. The act must be a means really efficacious 
to attain the political end, or at least be an integral part of acts suited to lead 
to this end.*t Thus, the murder of a public functionary would have a 
predominantly political character if the official embodied the political system 
of the state and if the opinion could be supported with some degree of proba- 
bility that his removal would result in a modification of the political system. 

Finally, the common law element may predominate by reason of the 
atrocity of the means employed. A terrorism which is not a direct conse- 
quence of an undertaking directed against the overturning of the state, has 
no political character.** Thus, in the Ragni*® and Camporini® cases, 
offenses against persons and human life were held to be political in character 
because of the serious uprising in the country (Italy), bordering on civil war, 
and the fact that the acts were a consequence of this situation. There were 
a number of parties in the state each desiring political power. On the other 


57 Vogt, Jan. 26, 1924, Ent., Vol. 50, I, pp. 257-258. 
58 Tbid., p. 258. 

59 Foreign Relations, U. S., 1909, pp. 520-521. 

60 Kaphengst, Oct. 17, 1930, Ent., Vol. 56, p. 461. 
61 In addition to the Wassilieff case, the following cases contain a clear statement of this 
principle: Kilatschitsky, May 7, 1907, Ent., Vol. 33, I, p. 406; Wassilieff, V. G., Sept. 14, 
1909, Clunet, Vol. 37 (1910), pp. 699-700; Vogt, Jan. 26, 1924, Ent., Vol. 50, I, p. 259; 
Pavan, June 15, 1928, loc. cit., p. 517; and Kaphengst, Oct. 17, 1930, Ent., Vol. 56, I, pp. 
462-463. 

62 In the earlier case of Koster, Mar. 17, 1893, Ent., Vol. XIX, p. 122, the federal tribunal 
held that instigation to perjury (Anstiftung zum Meineid) committed in order to escape 
punishment for a political offense has a direct and close connection with the same by reason 
of its purpose and is therefore political in character. 

6’ Kaphengst, Oct. 17, 1930, Znt., Vol. 56, I, p. 462. 

* July 14, 1923, Ent., Vol. 49, I, p. 266. % Sept. 19, 1924, Ent., Vol. 50, I, p. 299. 
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hand, an offense whose primary purpose is the diffusion of terror and the 
overturning of all human society (marks which characterize anarchistic 
offenses) lose their political character because their atrocity is not justified 
by the immediate result.°* In the case of Kaphengst, October 17, 1930,°* who 
was accused of setting off explosives to the injury of public buildings, it was 
held that the act, the immediate purpose of which was the changing of the 
fiscal legislation, was not a method of combat justified by its purpose. 

In some cases the court pointed out that instead of resorting to atrocious 
methods, the accused might have achieved his purpose by legal means. Thus 
Wassilieff should not have killed the chief of police because he thought him 
guilty of abusive acts. He should have appealed to the governor to whom 
the chief of police was subordinate.®* Likewise, Pavan, accused of killing a 
Fascist in Paris because he thought the Fascist was engaged in acts tending 
to destroy the peaceful asylum of anti-Fascists in Paris, should have first 
appealed to the French authorities. 

When the accused claims the offense which he has committed is political, 
the burden of proof is upon him.7® Complete proof is unnecessary, but he 
must bring forward such facts as would enable a committing magistrate to 
form a well founded opinion; that is, to justify the inference that a direct 
connection exists between the crime committed and the political purpose 
pursued. Likewise, the burden of proof is on the accused when he claims 
that the extradition demand has been made to punish him for an offense of 
a political character."1 This would seem to be a difficult thing todo. In the 
Koster case, March 17, 1893,72 the German Government stated that the 
demand could not be a cloak to punish the accused for a political offense, 
because of Article 4, paragraph 3 of the treaty, and that a special assurance 
to this effect was unnecessary. The federal tribunal approved this point of 
view. It was likewise affirmed by the court in the O’Danne case, July 13, 
1888.78 In the Stephany case, April 28, 1906,74 the accused claimed that, 
although extradition was asked for a treaty offense, the demand was really 
made with a view to punish him for an entirely different offense, political in 
character. The court held that it must be presumed that Germany would 
not violate the treaty, and even though the accused was guilty of a political 
offense as well as the offense for which his extradition was asked, it could 
not infer that his extradition was for that purpose. Nor could the accused 
make a valid defense to his extradition by asserting that Germany would 
punish him more severely than would be the case if he were not also guilty 


%® The same idea was expressed in the Jaffei case, Mar. 30, 1901, loc. cit., p. 734. 

87 Ent., Vol. 56, I, pp. 462-463. 8 Fnt., Vol. 34, I, p. 552. 

6 June 15, 1928, loc. cit., p. 519. 

% Silberstein, June 21, 1912, Ent., Vol. 38, I, p. 154. See also Camporini, Sept. 19, 1924, 
Ent., Vol. 50, I, p. 303. 

" Emroullah Effendi, Clunet, Vol. 23 (1896), p. 1134; Hotop, July 10, 1894, Ent., Vol. 
XX, pp. 339-340. 7 Ent., Vol. XIX, p. 127. 73 Ent., Vol. XIV, pp. 438-439. 

4 Ent., Vol. 32, I, p. 339. 
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of political offenses. The court has also dismissed the claim of the accused 
that the ordinary tribunals would not be impartial.”® 

Other states have not passed upon the question as to what constitutes a po- 
litical offense for extradition purposes to the extent that Switzerland has, thus 
their practice is not so well-developed or certain. Reference has already 
been made to Belgium and to the sweeping exemption made by the legislators 
of 1833, also the fact that the government is obliged to ask the advisory 
opinion of the Chambre des mises en accusation of the court of appeal in the 
place where the foreigner shall have been arrested. As has been noted, a 
restriction in the concept of political offense was made in 1856 by the adoption 
of the attentat clause. A study of court decisions since that date shows an 
application of the rule that the courts must examine the circumstances of each 
case and the object of the act in order to determine whether or not an offense 
should be considered political for purposes of extradition. This gives a 
great deal of freedom to the court, permitting a narrow or a liberal interpreta- 
tion of “ political offense.” Thus, in the Pélissier case (1905)** the French 
Government asked the extradition of Pélissier, proceeded against by the 
Conseil de guerre of the 15th Corps of the Army for having stolen military 
documents affecting the safety of the state and later selling them to a 
foreign agent. In making its demand the French Government declared that 
it would overlook the acts of high treason and desertion, which were not in 
the extradition convention, and would try Pélissier only for the offense of 
robbery. Belgium approved the extradition on the ground that the crimes of 
which Pélissier was accused were not indivisible, and that trial for robbery 
could be accomplished without involving any action against him because of 
high treason or desertion. The decision is not convincing. What justifies 
the court in thinking that the crime of treason will have no effect upon 
Pélissier’s trial and punishment on account of robbery when both crimes are 
implicit in a single act, the theft of military documents? On the other hand, 
though all uphold the protection of political offenders, no one wishes to shield 
a man who robs his state for private and unworthy motives. The Pélissier 
case is of importance in illustrating the difficulty which invariably confronts 
a court when it has to decide upon a délit compleze, that is, an offense which 
combines the character of a common and a political crime in the same act.” 
The Pélissier decision may be unconvincing, yet it seeks to hold inviolate the 
principle that one state shall not surrender a political offender to another 


% Ent., Vol. 50, I, p. 303. 
% Clunet, Vol. 33 (1906), p. 936; ‘Questions et Solutions Pratiques,’’ ibid., pp. 131-132. 

77 In a similar case the Austrian Government refused to extradite Pozzi, an Italian sailor 
who stole plans for the defense of Venice and tried to sell them to foreign government officials 
in Vienna. Italy asked his extradition, holding that the robbery was a common law offense. 
Austria, on the contrary, held it to be in the category of political offenses. See Clunet, Vol. 
32 (1905), pp. 1174-1175. The Austrian Government was justified in this stand if one 
considers only the objective factors in the case, but the attending circumstances indicated 


that Pozzi’s motives were not primarily political. 
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for trial or punishment. It achieves the same result, though in a different 
way, as do the Swiss, with the theory of predominance. No doubt the Swiss 
court would have decided that the common elements in Pélissier’s offense pre- 
dominated over the political, and that his surrender should accordingly be 
approved, with the reservation that he should not be punished for a political 
offense. 

The Miklazewski ** and Gaivas *® cases involved demands by the Russian 
Government for the surrender of individuals accused of violating certain 
articles of the Russian Penal Code which specify the punishment to be applied 
for an attack on habitations or villages. In both cases, the acts were held to 
be political in nature, but Miklazewski was held to be exempt from extradi- 
tion on other points also. In the Gaivas case, July 9, 1910, the court of 
appeals of Brussels stated that the circumstances of the case and the previous 
conduct of Gaivas were of such a nature as to require that his act be considered 
a political crime, inspired by revolutionary opinions and accomplished for a 
political end. 

In the Chimansky case, April 11, 1911,°° the court implied that ordinarily 
Chimansky would have been extradited by reason of the atrocity of his crime, 
but that the use of extreme measures by the Russian Government justified the 
revolutionists in retaliating in like manner.8! Chimansky was accused of 
murdering a spy of the government. The court said: 


In the present case, in order to determine the nature of the act which 
the accused is said to have committed, the situation in Poland must be 
taken into account, for the act cannot be isolated from the events which 
accompanied its commission. The circumstances of time, place, and 
persons show that it was inspired by revolutionary opinions and had a 
political object in view. 


The last case to be decided was that of Angelo Bartholomei, January 3, 
1928.82 The French Government asked his extradition for an anarchistic 
attack, directed against another individual. The court granted the extradi- 
tion on the ground that the circumstances attending the act and the end which 
the author had in view were not of such character as to make the crime 
political. 

The conclusion seems to be that the Belgian rule is flexible enough to permit 
either an affirmative or a negative decision by the court. It may be chance 


78 Chambre du conseil, Gand, June 24, 1909, Pandectes Périodiques Belges, Vol. 22 (1909), 
No. 895, p. 643. Cour d’appel de Gand, Chambre des mises en accusation, June 30, 1909, La 
Belgique Judiciaire, 1910, p. 620; Clunet, Vol. 38 (1911), p. 971. 

7 Corr. Bruz., Chambre du conseil, Mar. 26, 1910, Revue de droit pénal et de criminologie, 
1911, p. 61. Cour d’appel de Bruzelles, July 9, 1910, Pasicrisie Belge, 1910, Cours d’appel, p. 
288 


80 Pandectes Périodiques Belges, Vol. 24 (1911), No. 854, p. 597; La Belgique Judiciaire, 
1911, p. 522. 

81 See the note of M. Royer, avocat of the court, in Clunet, Vol. 40 (1913), p. 234. 

% Pandectes Périodiques Belges, Vol. 36 (1929), No. 41, p. 87. 
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that extraditions were denied to Russia, but granted to France. On the other 
hand, by virtue of the “circumstances of the case” the court probably felt 
that conditions in Russia justified it in designating as “ political” the same 
acts which, committed in another state, would have been ‘inexcusable. 
Although Chimansky was exempted from extradition on the ground that his 
terroristic act was justified as a measure of retaliation against a cruel govern- 
ment, nevertheless when Bartholomei committed an atrocious crime without 
such extreme provocation, his extradition was granted. We may say, there- 
fore, that the Belgian courts have tended to deny a political character to 
atrocious crimes. 

It is more difficult to determine the practice of France and Germany with 
respect to political offenders, for, unlike Switzerland and Belgium, the 
judiciary had no share in extradition procedure until just recently (1927 and 
1929 respectively). The early French adoption of the rule of no extradition 
for political offenses has already been noted, as well as the Galotti case in 
which it was applied. Like the other governments, France has not defined 
“political offense” for extradition purposes. Nevertheless it appears that 
a political motive and end are insufficient to make a common crime political. 
Furthermore, the atrocity of a common crime may destroy its political char- 
acter.83 There appears to be no instance of a refusal to surrender an assas- 
sin, regardless of his political motive or the political character of his victim.54 
Likewise it appears that the French distinguish between political and so- 
called social crimes. Crimes directed against society and not against some 


particular government have been declared to be non-political.®® 


Article 5 of the recent French extradition law expressly denies extradition 
for political offenses in the following terms:*® 

Extradition is not to be accorded . . . when the crime or offense has 

a political character or when it results from the circumstances of the case 

that the extradition is requested for a political purpose. In so far as the 

extradition concerns acts committed in the course of an insurrection or 

a civil war by one or the other parties engaged in the struggle, and in the 


83 See Art. 5 of the extradition law of Mar. 10, 1927. 

* Tn 1848 the French Republic surrendered an individual suspected of having participated 
in the murder of Auerswald and Lichnowsky. Lammasch, Le droit d’extradition, p. 50. 
The French Government also surrendered to Italy an individual who, in 1869, had prepared 
at Livourne the murder of the Austrian General, Comte Folliot de Crenneville. Lammasch, 
op. cit., p. 54. It surrendered to Italy the anarchist, Lucchesi, who in 1894 killed the jour- 
nalist Bandi at Livourne. Fauchille, Droit International Public, p. 1025. 

8% At the time of the uprising of the Paris Commune, M. Jules Favre, Minister of Foreign 
Affairs, instructed French diplomatic agents abroad to ask for the extradition of any of the 
culprits who might have crossed the frontier of the state to which they were accredited. In 
an accompanying note he expressed the idea that the Communist uprising was a cosmopol- 
itan insurrection, directed against the very principle of society so that all governments would 
have an equal interest in the punishment of the malefactors. Journal Officiel, May 27, 1871, 
p. 1130. 

% For the French text, see Clunet, Vol. 54 (1927), p. 789 ff. 
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interest of its cause, surrender shall be refused unless these acts constitute 
acts of odious barbarity and of vandalism forbidden by the laws of war. 
In the latter case the extradition shall be granted only when the civil war 
has ended. 


It is thus only in case of insurrection or civil war that, under certain condi- 
tions, complex political acts or the crimes or offenses connected with political 
acts shall give rise to extradition. This is a broad immunity, and it will be 
interesting to note how it is interpreted by the courts, for by Articles 16 and 
17 they are given a share in the extradition proceedings.** 

German practice is even more difficult to determine, for before 1922 there 
is little to be found in extradition literature concerning extradition demands 
upon Germany for persons who claimed to be political offenders.*8 German 
conventions with foreign states, however, increasingly incorporated the rule 
of no extradition for political offenses, and the few exceptions incorporating 
the contrary principle fell into desuetude, as was noted above. In fact the 
illiberal conventions of 1885 between Prussia and Russia, and Bavaria and 
Russia, aroused an opposition which manifested itself, in part, in a demand 
for a national extradition law giving the judiciary a share in the extradition 


procedure.®® 
In 1922 an important case arose which aroused much discussion through- 


out Germany. Spain asked the German Government for the surrender of 
two Spaniards, Louis Nicolas Fort and his wife, accused of having assas- 
sinated the Spanish Premier Dato, on March 1, 1921.° The accused pro- 
tested that their offense was political because inspired by political motives. 


87 “Unless the accused formally consents to be extradited, the Chambre des mises en ac- 
cusation pronouncing, without appeal, gives its reasoned opinion concerning the extradition 
demand. . . . This opinion is unfavorable if the court judges that the legal conditions have 
not been fulfilled or that there has been an evident error. If the reasoned opinion of the 
Chambre des mises en accusation rejects the extradition demand, this opinion is final and the 
extradition cannot be granted. If, however, the chamber advises extradition, the executive 
may exercise its discretion and either grant or refuse extradition.” 

88 In 1835 Prussia surrendered Bardoux, accused of complicity in the altentat directed 
by Fieschi against Louis Philippe of France. Billot, Traité de l’extradition, p. 113; Lam- 
masch, Auslieferungspflicht und Asylrecht, p.305. At the time of the Balmacedist revolution 
in Chile, in 1891, some of the vanquished took refuge on a German cruiser in the harbor. 
After an exchange of despatches with his government, the commander stated that he would 
surrender the refugees on board accused of common law offenses, but would carry those 
accused of political crimes to a neutral port. ‘‘ Affaire du Conflit et des Navires Chiliens en 
Europe,” Clunet, Vol. 18 (1891), p. 904. 

In Sept., 1919, the parquet of Vienna surrendered to the parquet of Munich a person named 
Lindner who had committed an attempt against the person of the Minister Auer. The 
formal engagement was made not to treat him more severely than if he had been judged by 
the Austrian code. Le Temps, Sept. 10, 1919. 

89 See Stenographische Berichte, Feb. 5, 1892, Vol. 6, p. 4013. 

% Mettgenberg, ‘‘The Extradition of the Assassins of the Spanish Premier Dato by the 
German Reich,” this JourNAL, Vol. 16 (1922), p. 542 ff. See also Clunet, Vol. 49 (1922), 
p. 103. 
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Public opinion had been greatly aroused and there was a good deal of 
sympathy for the Spaniards, so that the government had to proceed carefully. 
During the discussion of the budget of the Ministry of Justice, an inter- 
pellation took place in which the Minister of Justice pointed out that 
the government was bound by the Spanish-German extradition conven- 
tion of 1878 which, in Article 6, states that the conditions of the convention do 
not apply to persons accused of a political crime or offense and that if a person 
is surrendered for a common offense listed in the convention he cannot be 
tried for a political crime or offense or for an act in connection with such an 
offense committed prior to his extradition. In interpreting this article the 
Minister of Justice defined political offenses in the narrow sense as offenses 
committed directly against the state, such as high treason, treasonable crimes 
and hostile acts against friendly states: 


Where is the political crime or offense with which the deed of the 
alleged murderers of Dato is connected? According to the description 
which not only the Spanish Embassy, and in connection with it the 
German Embassy, but also the Communist press has given, we are not 
concerned with a deed which is a direct or indirect preparation for a 
definite crime of high treason, but a deed which, to be sure, was committed 
for a political motive, for the motive of political revenge, but not for a 
political purpose. Connected deeds are only such deeds as serve the 
purpose of a political crime, whether this crime be actually carried out 
or merely planned. 


It is interesting to note that he did not appeal to the attentat clause in defense 
of the government’s action. Evidently the “chief of a foreign government”’ 
was interpreted to mean only the king, and not the premier. 

Immediately following the Fort case, the Italian Government asked of 
Germany the extradition of Guiseppe Boldrini on the charge of participation 
in the Milan dynamite plots of March 23, 1921. The German Government 
approved the extradition.®4 

An interesting result of the Fort case was to hasten the passage of a 
national extradition law in Germany. Special consideration was devoted to 
the articles dealing with political offenses. Just as in the Fort case, the 
government adopted a narrow interpretation of the term “political offense” 
in the draft which it presented to the Reichstag. In its explanation of the 
draft ®? the government declared the offenses which should be exempted from 
extradition to be of two classes: (1) political offenses for which asylum was 
universally recognized, 7.e., purely political offenses, and (2) common offenses, 
but of a special kind, 7.e., relative political offenses. The government even 
went so far as to define the first class, but experienced some difficulty with 
respect to the second. It declared that enumeration had been impossible, 
so in the hope of finding a common distinguishing feature, it had studied other 
extradition laws to discover how other states had solved the problem. It 


% Mettgenberg, art. cit., p. 559. % Verhandlungen, Vol. 431, No. 362, p. 10 ff. 
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preferred the Belgian system of exempting punishable acts connected with 
political crimes or offenses, believing that if the nature of the connection was 
indicated, this was as satisfactory a solution as could be found. Nevertheless, 
the government was of the opinion that acts which ordinarily were entitled to 
an exemption from extradition might by reason of a special atrocity lose this 
exemption. All parties except the Communists approved the government 
draft, with the exception of the atrocity provision. The final form of the 
article was as follows:* 


Article 3: 1. Extradition is not permissible if the act for which the 
extradition is demanded is political or is connected with a political offense 
in such a way that it serves to prepare, to secure the success of, to conceal 
or to avert it. 

2. Political offenses are the punishable attempts directly aimed at 
the existence or security of the state, at the head or member of the gov- 
ernment of a state in his public capacity, at a constitutional body 
(Korperschaft), at the rights of citizens with respect to elections or 
voting, or acts aimed against good relations with foreign states. 

3. Extradition is permissible if the act constitutes an intentional 
crime against human life, unless committed in open battle. 


Article 8 provides that the Oberlandesgericht is competent to render the 
legal decision concerning the permissibility of extradition. 

Finally, we shall consider briefly British (and Canadian) and United 
States extradition practice. During the 19th century both countries were 
noted as a “land of the free” for the political refugees from the continent. 
In addition to the small number of extradition conventions with other states, 
which was especially the case up to 1850, and the rule that no extradition 
would be granted without a convention, the rigor and expense of the extradi- 
tion procedure resulted in very few surrenders. 

Great Britain and Canada were obliged to pass upon a number of cases 
arising out of the United States Civil War. In two cases the decision was 
made upon points other than the character of the offense,®* although the ac- 
cused pleaded that their acts should be considered political. 

In the case of Burley,® the United States asked his extradition from 
Canada on charges of piracy, robbery and assault with intent to commit 
murder. Burley and others who, unarmed and dressed as civilians, had 
boarded the American steamboat, the Philo Parsons, later seized the vessel 
and took property from the owners. Burley claimed his act had a belligerent 


% Reichsgesetzblati, 1929, I, No. 46, p. 239. 

“ Joseph L. Gerrity case, Diplomatic Correspondence, U. S. 1864, I, p. 733; 1864, IV, p. 
463 ff. Inre Tivnan, 5 B. & S. 645; Clarke, Extradition, p. 143 ff. The other is the Chesa- 
peake case. See the Case of David Collins et al. 

% Correspondence respecting the Extradition of Bennet G. Burley, Parliamentary Papers 
(41) 1876, Vol. LX XXII, ec. 1528; Further return relating to cases of Extradition of Prisoners 
under Treaty between Great Britain and the United States, ibid., c. 1621; Upper Canada 
Law Journal, New Series, 1856, I, p. 34. 
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character and showed a manifesto signed by Jefferson Davis which stated 
that the expedition was ordered and undertaken under the authority of the 
Confederate States and that the Confederacy assumed the responsibility for 
the officers of the expedition. The justices held, however, that Burley should 
be extradited, for even though it was conceded that he “was an officer in 
the Confederate service,” nevertheless this could not protect him from prose- 
cution on account of acts contrary to legitimate warfare. It was agreed 
that the members of the expedition had violated neutral territory and the 
rights of neutrals. 

The most important Civil War case, from the point of view of political 
offenders in extradition, was that of the St. Albans raiders.°* On October 
19, 1864, Bennett H. Young, with twenty armed followers, entered the town 
of St. Albans, Vermont, took possession of the banks and pillaged them, and 
set fire to several buildings. They were finally fired upon and driven out 
of town by the people. On reaching Canada, fifteen of the men were arrested, 
and were first brought before Justice Coursol, justice of the peace for the 
city of Montreal. Young declared himself to be a commissioned officer in 
the army of the Confederate States and stated that whatever was done at 
St. Albans was done by the authority and order of the Confederate Govern- 
ment, and that all those who were with him at St. Albans were either officers 
or enlisted soldiers of the Confederate Army and were then under his com- 
mand. After long proceedings, marked by many delays, the case came 
before Mr. Justice Smith, who passed squarely upon the question as to 
whether the offenses charged to the accused were political. He concluded 
that since they were committed in the course of, or as an incident to a hostile 
expedition, authorized by the Confederate States, they were political and 
could not be made the ground for extradition. 

Almost thirty years later the court of Queens Bench, in the Castioni case,%” 
used much the same words in justifying its decision. Castioni was charged 
with the murder of Rossi, a member of the State Council of the Swiss Canton 
of Ticino, and his extradition was demanded by the Swiss Government. In 
passing upon the meaning of the term “offense of a political character” the 
court deemed it neither necessary nor desirable to attempt an exhaustive 
definition, but adopted that given by Mr. Justice Stephen in his History of 
the Criminal Law of England: 


. . . the expression in the Extradition Act ought . . . to be interpreted 
to mean that fugitive criminals are not to be surrendered for extradition 
crimes, if those crimes were incidental to and formed a part of political 
disturbances. 


United States judges have, in a number of instances, followed the Castioni 
decision. Thus, in the Lynchehaun case (1903) ,9® Commissioner Moores 


% See Benjamin, The St. Albans Raid. 7 1891, 1 Q. B. 149. 
* Trish American Victory over Great Britain, issued by the Defense Committee, 1903. 
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said, “Let us apply the definitions (of political offenses) to the facts of this 
case. Crimes ‘incidental to and forming a part of political disturbances,’ 
‘riots for political purposes,’ . . . these definitions are authoritative.” In 
the Pouren case,® since Pouren admitted participation in the acts charged, 
the sole question was declared to be: Were the acts committed incidentally to 
and as a part of a political disturbance or revolutionary movement? Pouren 
had been a member of a revolutionary party in Russia and his extradition was 
asked by the Russian Government on charges of murder and robbery. The 
United States commissioner approved his extradition, but Secretary Root 
ordered a new hearing on the ground of new evidence and the decision was 
reversed.°° The Rudowitz case!°! was somewhat similar. Rudowitz was 
also a Russian whose surrender was asked by the Russian Government on 
charges of murder, arson, burglary, robbery and larceny. As in the preced- 
ing case, the commissioner found the evidence sufficient, and committed the 
accused. A big mass meeting of protest was held in Chicago, and the Depart- 
ment of State reversed the decision of the commissioner. All three of these 
cases, that of Lynchehaun, an Irishman whose extradition was asked by 
Great Britain, and of Pouren, and Rudowitz, aroused a great deal of popular 
feeling and sympathy. 

The British attitude toward political offenders has corresponded closely to 
that of the United States, but the British have been more consistent in that 
they adopted a formula which they then incorporated in almost all of their 
extradition conventions. Thus, in 1868, a Select Committee on Extradition 


was appointed and the problem of political offenses was one of those thor- 
oughly investigated. In its final report the committee did not attempt to 
lay down a criterion for determining a political offense, with the exception 
that assassination was not to be considered as political under any circum- 
stances. The Extradition Act of 1870 followed the committee’s suggestions, 
for the most part, and in Article 3 merely stated: 


A fugitive criminal shall not be surrendered if the offense in respect 
of which his surrender is demanded is one of a political character or if 
he prove to the satisfaction of the police magistrate and the court before 
whom he is brought on habeas corpus, or to the Secretary of State, that 
the requisition has in fact been made with a view to try or punish him 
for an offense of a political character.1°? 


This leaves to the court the problem of determining what constitutes an 
offense of a political character, nor does there appear to be any sentiment in 
favor of making the meaning of this phrase more definite. 

The United States, on the other hand, has an extradition law which is 


% Parsons, The Case of Jan Janoff Pouren. 

100 TJ, S. Commissioner Shields refused to hear the case a second time, and so the second 
decision was made by Commissioner Hitchcock. 

101 See Rudowitz case, before the Department of State, Statement and Argument in Behalf 
of the Accused. 102 33 & 34 Vict., ch. 52. 
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silent with respect to political offenses, and has negotiated conventions con- 
taining various formulas. Some of these have been interpreted to mean what 
they do not say,!°3 while another was modified a few years later, by a special 
protocol.!%* In general, the United States has been quite liberal toward 
political offenders, as a study of the cases will show.’ ‘The rise of ter- 
roristic crimes, in recent years, however, has met the disapproval of the 
United States as well as of Great Britain, but there is no United States case 
corresponding to the Meunier case in Great Britain. In this case the French 
Government asked the extradition of Meunier, accused of wilfully causing 
two explosions in France, one of which caused the death of two persons. In 
denying a political character to the offense, Justice Cave said: 1° 


. . . inorder to constitute an offense of a political character there must 
be two or more parties in the state each seeking to impose the govern- 
ment of their own choice on the other; that, if the offense is committed 
by the one side or the other in pursuance of that object it is a political 


offense, otherwise not. . . . 


Obviously this definition was directed against anarchists, and although it 
has been criticized as unduly restrictive, there was apparently no intention 
to supplant or modify the Castioni case, in which the formula was certainly 
broad enough to cover any relative political offense. The Meunier case 
has been the last British case involving the question as to whether the offense 
in the extradition demand had a political character. In the United States, 
although lack of sympathy toward anarchists has not been a deciding factor 
in any extradition case, there have been a number of instances in which such 
a lack of sympathy has been expressed.1°7 


103 Mr. Sherman, Sec. of State in 1897, in a note to the Mexican Ambassador, made some 
observations concerning the provision in the U. S.-Mexican convention of 1861 which ex- 
empts purely political offenses from extradition. He did not think it necessary to discuss 
whether the word “‘purely”’ extended the scope of the right of extradition, and did not wish 
to construe the treaty on this point. Nevertheless he doubted that it was the intent of the 
framers to include connected or complex offenses in the category of extraditable offenses, 
especially since the exclusion of absolutely and purely political offenses is implied without 
express exception. Foreign Relations, U. S., 1897, p. 416. The later convention with 
Mexico, of Feb. 22, 1899, and the convention with Peru, Sept. 12, 1870, also provide that 
they do not apply to crimes or offenses of a purely political character. 

1% The convention of June 15, 1904, between the United States and Spain provided in Art. 
III that ‘the provisions of this convention shall not import claim of extradition for any 
crime or offense of a political character nor for acts connected with such crimes or offenses, 
except in so far as they shall constitute ordinary crimes or offenses punishable by the laws of 
the two countries.’”” The protocol of Aug. 13, 1907, replaced this provision with another, 
stating that the convention did not apply to crimes or offenses of a political character. 

105 See ‘“‘ Notes on the Extradition Treaties of the United States,’ by C. C. Hyde, in this 
JournaL, Vol. 8 (1914), p. 487 ff, which briefly treats the U. S. extradition cases in which 
the question of a political offense was raised, and gives an excellent bibliography. 

1% In re Meunier, 1894, 2 Q. B. 415. 

107 In 1901 the U. S. Department of State expressed the ‘“‘cordial sympathy” of the Presi- 
dent with respect to the proposed joint action against anarchists contained in a memorandum 
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This survey indicates something of the history of political offenses in ex- 
tradition, the practice of some of the important states, and the difficulties 
which in many cases still remain unsolved. Thus the question as to where 
the line shall be drawn when an act contains both political and common 
crime elements is closely linked with the problem of defining a relative politi- 
cal offense, and there has been no progress in evolving a general definition to 
cover all cases. In fact, the universal opinion is to the effect that such a 
definition is both impossible and undesirable. Instead of determining what 
shall be considered a political offense, states have tended to establish pro- 
cedural safeguards in the extradition process, believing that this is the most 
practical way of insuring protection to the political offender who is worthy 
of the privilege of asylum. The most promising development of recent years 
has been the increase in the number of states which have given the judiciary 
a place in extradition procedure, thus guaranteeing to the accused an oppor- 
tunity to be heard in his own defense. This makes possible an impartial 
examination of the facts and circumstances attending the commission of 
the crime and also makes possible the development of a body of principles, 
or criteria, as has taken place in Switzerland. When the judiciary passes 
upon extradition cases there can be a more wholehearted support of the rule, 
now universally accepted, that the decision concerning the character of an 
offense shall be vested in the state of refuge. 

The future of the rule of no extradition of political offenders depends 
partly upon the political offenders themselves and partly upon the future of 
the states making up the present world order. Anarchists have in many 
cases brought upon themselves a wholesale condemnation by virtue of the 
terroristic methods which they employed. Presumably anarchists are so 
called by reason of their opposition to all government, and this gives them a 
political character, but when they seek to realize their ideas, in many in- 
stances they use methods which injure society as well as the particular gov- 
ernment against which they direct their acts. Since all states have a com- 
mon interest in suppressing crimes against society, none are willing to grant 
political asylum to anarchists. Therefore, if political offenders in the future 
are going to employ methods of atrocity out of proportion to the political end 
in view, they are likely to receive scant sympathy. It is on this principle 
that the capitalist states, in practice, remove communists from the category 
of political offenders when they use terroristic methods. With respect to 
world order, there may develop an integration of political organization to 
such an extent that each state or division in the organization would feel an 
interest in itself punishing attacks directed at any one of the group regard- 


submitted by the German and Russian Ambassadors. Foreign Relations, U. S. 1901, pp. 
196-198. In 1900 some anarchists living in Paterson, N. J., were suspected of being co- 
conspirators of Bresci in his plot resulting in the assassination of King Humbert I of Italy. 
The U. S. Government extended full codperation in discovering whether or not this was the 
case. MS. Notes to Italian Legation, pp. 462, 509. 
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less of where the act might be committed. At present, however, in view of 
the strong feeling of nationalism and the principle of territorial sovereignty, 
there seems to be no trend in this direction, and the problem of what consti- 
tutes a political offense for extradition purposes will therefore frequently 
present itself for solution. 
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THE STATE OF THE CITY OF THE VATICAN 


By Gorpon IRELAND 
Assistant Professor, Harvard Law School, 19380-1932 


I. SovEREIGNTY 


A composite picture of the status of the Papacy in international law as 
described by the text-book writers down to 1929 has notably clear outlines. 
From the 8th century until 1870, the Pope, in addition to his spiritual author- 
ity as supreme head of the Roman Catholic Church, had, except for brief 
intervals, the rights of temporal sovereignty as head of a state. In that year 
Rome was occupied on September 20 by an Italian army, the occupation was 
ratified by popular vote, and the city made the capital of the Kingdom of 
Italy by the Italian Parliament on October 2; on October 9 it was annexed 
by royal decree, which was confirmed by law of December 31; in consequence 
of which the Papal States disappeared and the temporal power of the Pope 
was ended. On May 13, 1871, the Italian Parliament enacted the Law of 
Guarantees! which regulated the status of the Pope, so far as Italy was con- 
cerned, and purported to extend to him all necessary safeguards for the free 
exercise throughout the world of his spiritual authority. This law secured 
to him personal inviolability and exemption from criminal liability, though 
he remained subject to the civil courts of Italy, and it bestowed or recognized 
his enjoyment of certain rights and privileges belonging in other cases to 
temporal sovereigns, such as maintaining an armed force, freedom of cor- 
respondence and sending and receiving representatives to and from states 
beyond Italy. As a municipal statute, the Law of Guarantees could confer 
no international status upon the Pope, and although it might have been made 
the basis of treaty agreement between Italy and any Catholic or other Power, 
it was, so far as known, never so treated, and therefore remained legally 
always capable of change by Italy alone. The Popes never formally ac- 
cepted the provisions of this law nor the endowment? granted by it, and in 


1 Law No. 214, Title I, Arts. 1-13, Prerogatives of the Sovereign Pontiff and of the Holy 
See; Title II, Arts. 14-19, Relations of the State with the Church. 31 Racc. Uff. 1014. 
Halleck, International Law (4th ed.), Vol. 1, p. 153; Bompard, Raoul, Le Pape et le Droit des 
Gens (1888), p. 191; Bonfils, Manuel de Droit International Public (8th ed. Fauchille), t. 1, p. 
735; Le Fur, Louis, Le Saint Sitge et le Droit de Gens (Paris, 1930), p. 216. Correspondence 
respecting the Affairs of Rome, 1870-71, British State Papers, 1871, Vol. 72; 62 Br. & For. 
St. Papers, 352; 65 ib., 638. 

? Annual grant of 3,225,000 lire. The right to arrears of this endowment was cut off by 
limitation in five years, and was not transmissible. So the heirs of Pope Pius IX, who 
brought suit in the civil tribunal of Rome against the Italian Treasury for the seven or eight 
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protest against the events of 1870 they objected to any Catholic sovereign 
visiting the King of Italy,? and remained after their election perpetually 
within the Vatican without emerging onto other Italian soil The Pope 
retained the right to make with sovereign states concordats concerning 
ecclesiastical affairs, as before his loss of temporal power; and continued to 
exercise the rights of active and passive legation as assured by the Law of 
Guarantees. The Papal household subsisted on food and water whose de- 
privation would have threatened life itself had Italy joined for a month in 
the policy of non-intercourse adopted for the Pope personally. The status 
of the Pope in international law was abnormal and unique. 

On February 11, 1929, there were signed at the Lateran Palace in Rome by 
Cardinal Pietro Gasparri, Papal Secretary of State, on behalf of the Pope, 
and Cavaliere Benito Mussolini, Prime Minister and Leader of the Govern- 
ment, for the King of Italy, a treaty of 27 articles with 4 annexes—I, II and 
III (Plans) and IV (Financial Convention), which purports to settle “defin- 
itively” the “Roman Question,” and a concordat of 45 articles planned to 
regulate the status of religion and of the church in Italy.5 A bill to make 
operative the treaty (with the financial convention) and the concordat passed 
the Italian Chamber of Deputies on May 14, the Italian Senate on May 25, 
and was signed by King Victor Emmanuel III on May 27, thus becoming 
(Italian) law. It does not appear on what date Pope Pius XI gave his 
formal ‘approval, but ratifications were exchanged and the cash payment 


years’ income he had refused to touch, lost in the first instance and on two appeals. Mastai- 
Ferretti c. Finanze, Corte d’Appello di Roma, 16 giugno, 1883, 17 Ann. Giur. Ital. III, 461; 
35 Giur. Ital. II, 556, with note; 9 Foro Ital. I, 43, with note by C. F. Gabba; 14 Circ. Giur. 
II, 309. Del Drago c. Finanze, Corte di Cassazione di Roma, 5 marzo, 1885, 19 Ann. Giur. 
Ital. II, 30; 37 Giur. Ital. I, §3, 81; 10 Foro Ital. I, 130, with note by C. F. Gabba; 16 Circ. 
Giur. II. 173; 10 Filangieri, II, 187. Bompard, op. cit., 211, 223. 

8 Various diplomatic difficulties arose on the occasions of the visits of the German Emperor 
Wilhelm II to Pope Leo XIII on Oct. 12, 1888 (21 Rev. Dr. Int. 83), and of President Loubet 
of France to King Victor Emmanuel III in 1904 (32 Martens, Nouv. Rec. Gén. de Traités, 
2¢ Sér. 243). The visit made by King Victor Emmanuel II to Emperor Francis Joseph of 
Austria in 1873 could be returned only in Venice, in 1875. After the World War, the Holy 
See found it expedient to withdraw the Non Ezpedit and to allow foreign Catholic sovereigns 
to visit Rome. Encyclical, Pacem, Det munus, May 23, 1920. 12 Acta Apost. Sedis, 209. 
Bagnani, Gilbert, Rome and the Papacy (London, 1929), p. 247. Pope Pius XI was visited 
by King Albert and Queen Elizabeth of the Belgians on March 28, 1922, and by King George 
V and Queen Mary of England on May 9, 1923. 

‘Early in the morning of Dec. 20, 1929, Pope Pius XI went to celebrate mass at the 
Basilica of St. John Lateran, the first time a Pope had been outside the Vatican since Sept. 
20, 1870. The King and Queen of Italy were received by the Pope in the Vatican on Dec. 2, 
1929, Mussolini on Feb. 11, 1932, and the Governor of Rome on June 15, 1932. 

5 Race. Uff. 1929, II, 1862; 21 Acta Apost. Sedis (No. 6, June 7, 1929), 209; 2 A pollinaris, 
233; 21 Martens, T'raités de Dr. Int., 3° Sér. 18; 15 Zeitschrift fiir Vélkerrecht, 123; 24 Rev. Dr. 
Int. Privé, 551; this Journat, Vol. 23 (1929), Supp. p. 187. 

6 Law No. 810 and Royal Decree No. 851 of May 27, 1929. Race. Uff. 1929, II, 1861, 
1874. 
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made on June 7, 1929, and thereupon the agreement came into effect.? The 
Law of Guarantees is expressly abrogated, basic laws and laws to protect 
Italian institutions have been decreed by the Pope for the new state,® and 
Italy has enacted laws to carry out her part of the agreement.® 

By the cession of a small amount of territory, Italy has thus created a new 
temporal sovereign in the world; and the internal and external nature of that 
sovereignty and its effects as to the United States are the subject of the present 
discussion. The effects as to Latin-America of the creation of the new state 
may well be the subject of further consideration. Some of the common attri- 
butes of a sovereign state are as to internal affairs (1) territory, (2) popula- 
tion, (3) flag, (4) coinage, (5) communication, (6) police, (7) taxation, (8) 
legislation and (9) civil and (10) criminal jurisdiction, and as to external 
affairs, international (1) representation and (2) action. We may examine 
the status of the Vatican?® as to each of these. 


II. INTERNAL AFFAIRS 


1. Territory. The actual area recognized by Italy as the new independent 
state consists of the site of the Vatican Palace within the existing walls, the 
gardens to the west and north and the piazza in front of St. Peter’s, a total 
of 44 hectares (about 0.17 sq. mile), about one-fiftieth the size of Monaco, 
hitherto the smallest independent state. The piazza is to continue ordinarily 
open to the public and subject to Italian police jurisdiction, but may be 
closed temporarily in connection with special functions, so that it may be 


said to be subject to a servitude of use and enjoyment for Italy; but as to 
the rest of the territory of the state, Italy is to see to it that it is made free 


T Race. Uff. 1929, II, 1883; 21 Acta Apost. Sedis, 295. Negotiations began Aug. 6, 1926, 
between Prof. Francesco Pacelli, for the Vatican, and Domenico Barone, for Italy. 

§ (i) Fundamental Law, (ii) Law as to the Sources of the Law, (iii) Law as to Nationality 
and Sojourn, (iv) Law of Administrative Organization, (v) Law of Economic, Commercial 
and Professional Organization, (vi) Law of Public Safety, all of June 7, 1929. 21 Acta 
Apost. Sedis, Supp. June 8, 1929; 3 Apollinaris, 64, 66, 73, 78, 81, 83; 21 Martens, T'raités, 
40, 43, 51; Le Fur, op. cit., 250, 254, 264, 272, 277, 281; Mirkine-Guetzevitch, B., Las Nuevas 
Constitucténes del Mundo (Madrid, 1931), 543, 547, 556, 564, 568; 24 Rev. Dr. Int. Privé, 565, 
568. (vii) Religious Administration, May 30, 1929, 3 A pollinaris, 30, and Mirkine-Guetze- 
vitch, op. cit., 572. (viii) Health Service, Sept. 28, 1929, Telegraph and Telephone Service, 
Nov. 23, 1929, Circulation of Vehicles, Jan. 31, 1930, Monopolies, May 31, 1930, Salt and 
Tobacco, June 2, 1930, 3 Apollinaris, 499, for which see list. 

* Law No. 847 of May 27, 1929, Concerning Marriage (to carry out Art. 34 of the Concor- 
dat), Race. Uff. 1929, II, 1883; 21 Acta A post. Sedis (No. 8, July 8, 1929), 364. Law No. 848 
of May 27, 1929, Religious Patrimony, Racc. Uff. 1929, II, 1886. And, also as to marriage, 
of. Law No. 916 of June 7, 1929, Race. Uff. 1929, II, 1900; Law No. 1159 of June 24, 1929, 
Race. Uff. 1929, III, 2723; Royal Decree No. 1355, Oct. 15, 1931, Race. Uff. 1931, VI, 5881. 
See, also, ‘‘Catholic Action Dispute in Italy,” 34 Current History (1931), 775; 35 ib., 29-40, 
137; “La nouvelle législation italienne sur le mariage,” Jules Valéry, 57 J. Dr. Int. (1910), 289- 
318. 

10“The Vatican” is used hereafter throughout to mean ‘‘The State of the City of the 
Vatican.” 
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from all liens and closed to any and all (non-Vatican) tenants. The Vatican 
is to close or systematize all approaches, except the piazza. Italy pledges 
itself not to allow new buildings to be built and to demolish partially existing 
ones that overlook the city, a somewhat novel application of a border servi- 
tude better known to international law in agreements not to fortify frontiers. 

In addition to this parcel over which full sovereignty is ceded, Italy yields 
specified rights over certain other parcels, in two groups. In fourteen pieces 
(Group II) in the City of Rome, including the basilicas of San Giovanni in 
Laterano, Santa Maria Maggiore and San Paolo, the palaces of the Dataria, 
Cancelleria, Propaganda Fide and Sant’ Offizio, the properties on the Janiculan 
Hill, the palace of Castel Gandolfo (100 acres) ,4 and the Villa Barberini 
(35 acres, to be ceded by Italy) in the Alban Hills 17 miles southeast of Rome, 
Italy recognizes full ownership by the Holy See, apparently as by any civil 
entity, and grants that they, although forming a part of the territory of the 
Italian state, shall enjoy the immunity guaranteed by international law to the 
embassies of foreign nations. The same immunity is to apply to other 
churches even outside Rome during the time that sacred functions are being 
celebrated in them at which the Sovereign Pontiff is present. These specified 
parcels, with ten others (Group III) in the City of Rome, including the 
Gregorian University, the Biblical, Oriental and Archaeological Institutes, 
the Russian Seminary and the Lombard College, comprising in all about 170 
acres, are never to be subjected to liens or to appropriation for the sake of 
public utility without a previous agreement with the Holy See, and are to be 
exempt from all taxes, whether ordinary or extraordinary, whether levied by 
the state or by any other entity. The Holy See may make whatever changes 
it sees fit in any of these properties without obtaining authorization or consent 
from any Italian authority. 

Ownership by one state of real property within the boundaries of another 
state is not unknown to international law (e.g., embassies, exposition build- 
ings, cemeteries), but is subject to the same domestic law control as real 
property owned by private individuals, including the liability to taxation. 
This was evidently the understanding as to the situation here, for an express 
further provision is made to exempt from all taxes these owned parcels, to- 
gether with those of the former group. Among the privileges granted by 
international law to foreign embassies is generally accepted to be the right of 
asylum; but by further provisions in the treaty, hereinafter discussed, this 
privilege is expressly relinquished for persons who have fled to Vatican City 
charged with acts committed on Italian territory which are considered 
criminal by the laws of both states. The privilege persists, apparently, for 
fugitives from Italy whose acts would not be considered criminal by the law 
of the Vatican; but it involves distinctly novel possible applications to extend 
such right to a dozen palaces and churches, many of them open to the public 


11 Castel Gandolfo was constructed by Pope Urban VIII in 1629 as a summer residence for 
the Popes, but of course has not been used as such since 1870. 
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the greater part of the time, scattered throughout a large city. We are 
reminded of the historical connections of such immunities with the mediaeval 
right of sanctuary; and it will be interesting to learn the attitude of both 
parties when the issue arises over persons charged with some political offense. 
Refugees could not long be retained in some of the possible shelters, but the 
awkwardness of their removal to the Vatican, escorted by protectors through 
the territory of the state desiring them, would be hardly greater than similar 
safe removal from the Vatican itself of personae non gratae to Italy. The 
Vatican and San Marino, also within Italy, appear to be the only states pre- 
senting just this problem, of being wholly enclosed except so far as the air 
may be used, without access even to the sea, in the lands of a single other 
state. 

2. Population. Subjection to the sovereignty of the Holy See is imposed 
upon all persons having a fixed residence in the Vatican, which residence will 
not be lost by temporary domicile elsewhere, and all cardinals resident in 
Rome are “to all intents and purposes” citizens of the Vatican. The resi- 
dents, while subject to the sovereignty of the Holy See, are in Italian terri- 
tory subject to Italian legislation or to that of the “other country” to which 
they belong; and when any of them cease to be subject to the sovereignty of 
the Holy See, if according to Italian law they have no citizenship elsewhere, 
they are in Italy to be “considered as Italian citizens without further investi- 
gation.” These provisions seem to contemplate a certain temporariness in 
the character of citizenship in the Vatican: established by “fixed residence,” 
in itself an unusual method notwithstanding the preliminary declaration of 
the treaty article that it is “in conformity with the provision of international 
law,” it will be lost by removal of the person’s residence from the Vatican, 
or, in the case of an extramural cardinal, by removal from the City of Rome 
or by loss of his cardinalate. Former Italians will then become again Italian 
citizens, but the status of former citizens of other countries is more trouble- 
some. Will states which reject dual nationality and do not recognize the 
loss of citizenship by their nationals even by formal naturalization, permit 
it by mere change of residence; and will states which recognize naturalization 
according to the law of the country to which their national transfers, allow 
him to regain his former citizenship by removal outside of the Vatican? In 
Italy, a person born in the Vatican and residing in Italy will presumably be 
considered an Italian citizen, and may be so treated by other nations when 
he leaves Italy; but will a person so born and residing anywhere else than in 
Italy be considered an Italian citizen in Italy or in the country of his residence, 
and under what nationality will he travel? It seems probable that countries 
owing spiritual allegiance to the Holy See will adopt whatever solution the 
authorities of the Vatican indicate they prefer when the case arises, while 
the other countries may, despite the stipulations in this treaty between the 
Vatican and Italy, apply their own interpretations of the law as to national 
status, and hold the Vatican-born non-resident as still a citizen of the Vatican, 
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or, secondarily perhaps, of Italy. These problems may not be long in pre- 
senting themselves, for already a dozen countries have contributed residents 
to the Vatican, and there have been several births within the city. Use of 
the titles and decorations of the Papal nobility is again permitted in Italy, 
under new regulations and taxes. 

3. Flag. The Fundamental Law adopts, describes and illustrates an offi- 
cial flag, coat of arms and seal for the new state, with the Popes’ traditional 
emblems and colors. In France in 1894, during one of the times of stress 
between church and state, several of the prefectures passed local decrees for- 
bidding the public display of any flag except French or foreign national flags 
and those of authorized or approved societies. During the celebration of the 
beatification of Joan of Arc, July 4, 1909, a number of French citizens dis- 
played publicly the Papal flag and were arrested, tried and fined one franc 
each for violation of the prefectural decrees. The Court of Cassation, in 
supporting the convictions,!* remarked that the Pontifical flag of yellow and 
white was no longer a foreign national flag, since the sovereignty of which 
it was formerly the symbol had ceased to exist, and that the Pope, whether 
or not still an international person, did not represent any society within the 
meaning of the decree. Such a decision is rendered impossible by the new 
state of affairs, and perhaps was one of those to which it was expressly hoped 
to put an end. The international declaration that the states represented 
“recognize the flag flown by the vessels of any state having no sea-coast which 
are registered at some one specified place situated in its territory; such place 
shall serve as the port of registry of such vessels,” signed originally, among 
others, by Great Britain, France and Italy, would appear to make it possible 
for ships registered in and flying the national flag of the Vatican to appear on 
the seas. This may hereafter offer a solution of the problem that might have 
arisen during the World War!* when, in 1916, the Pope sent on a Spanish ship 
his representatives to Belgium, Colombia and Argentina, and, to minimize 
the submarine danger, caused his flag to be raised over the vessel. It has 
not been reported whether any enemy saw the Papal flag on the neutral 
Spaniard, but in the actual event the voyage was completed without hostile 
incident. 

In October, 1919, the Italian Government took Cardinal Giustini to the 


12 La Sarthe decree, Feb. 16, 1894; No. 235, May 5, 1911; 116 Bull. de Cass. (Crim.), 453; 
1912 Crim. Dall. P. I, 330. Yonne decree, Feb. 17, 1894, No. 280, June 12, 1913; 118 Bull. 
de Cass. (Crim.), 557; 1916 Crim. Dall. P. I, 169. 37 J. Dr. Int. Privé (1910), 374-389; 
38 ib. (1911), 1212-1262. 18 Rev. Gén. de Dr. Int. Pub. (1911), 589-620; 21 ib. (1914), 
339-379; this JournaL, Vol. 8 (1914), p. 864. Cf. Acta Apost. Sedis (1909), 390; 2 1b. 
(1910), 167. 

18 Declaration of Barcelona, April 20,1921. 7 League of Nations, Treaty Ser., 73. Later 
ratified by Great Britain, 11 7b., 410, and accepted by France, 11 ib., 410, and by Italy, 92 
ib., 363, as binding without ratification. 

44 Bonfils (Fauchille) op. cit., t. 1, pt. 1, p. 751; 43 J. Dr. Int. (1916), 1373; 23 Rev. Gén. de 
Dr. Int. Pub., 606; 44 J. Dr. Int. (1917), 1198. 
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Orient on a war vessel on which there were displayed side by side the Italian 
and the Papal flags, but of course to the world the ship remained entirely 
Italian. 

4. Coinage. By aspecial convention," to last for ten yearsif not previously 
denounced, the Vatican and Italy each agrees to allow within its territory 
circulation and free acceptance of the currency of the other. Italy lends 
the services of the royal mint for the manufacture of eight denominations of 
Vatican coins, which are to be identical with the Italian as to metal, composi- 
tion, face value, dimensions and intrinsic value; and the Vatican agrees that, 
though gold 100 lire pieces may be coined without limit, silver 1, 5 and 10 lire 
shall not exceed L750,000, nickel 20 cent. and 50 cent. shall not exceed L236,- 
000, and bronze 5 cent. and 10 cent. shall not exceed L14,000 for an annual 
total of L1,000,000 for the first five years, and 20% less, or an annual total of 
L800,000, for the second five years. Minting was resumed in December, 1930, 
but the amount of gold put in circulation does not appear to have been an- 
nounced. Up to 10,000 special sets of coins with the commemorative date 
1929 might be issued by the Vatican; and if Vatican money accumulates in 
the Italian Treasury, either state may ask its exchange for Italian. Each 
state agrees to suppress and punish in its own territory falsification of the 
money of the other. On December 30, 1931, the Vatican signed with the Re- 
public of San Marino a convention for the free circulation and redemption of 
each other’s currency. 

5. Communications. By the treaty, Italy agreed to provide, at its own 
expense within one year, for the linking up, directly with other states also, of 
the postal telegraph, telephone, radiotelegraph and radiotelephone services 
within the Vatican. In execution of this agreement, there were signed a 
convention of July 29, 1929, as to the postal service’® for exchange of mail 
matter of the usual classes, special delivery, parcel post and money orders 
with Italy and, in sealed bags, directly with other countries; and a conven- 
tion of November 18, 1929, as to telegraph and telephone service! for ex- 
change of messages between a station established by Italy within the Vatican 
and the Italian State lines and across them to other states. Correspondence 
from and to the Pope is to pass in Italy under frank, the Vatican is to issue 
its own stamps?® for the public, and matters not covered by the postal con- 
vention are to be governed by the international postal agreements concluded 
at Stockholm August 28, 1924.19 On June 28, 1929, the Vatican, with 88 


4’ Monetary Convention of Aug. 2, 1930, Arts. 1-10. Royal Decree-Law No. 25, Jan. 13, 
1931, Race. Uff. 1931, I, 441, converted into Law, No. 510, April 9, 1931, Race. Uff. 1931, ITI, 
2404; 33 Current History, 140. 

16 Royal Decree No. 1182, June 9, 1930, Racc. Uff. 1930, V, 5061, 5062. Le Fur, op. cit., 
286. Rates: 3 Apollinaris, 498. 

17 Royal Decree No. 1182, June 9, 1930, Race. Uff. 1930, V, 5061, 5070. 

18 Stamps of the former Roman States were in use from 1852 to 1870, when they were 
superseded by those of Italy. 

940 L. N. Tr. Ser., p. 19. 
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other states, signed?® at London the latest Universal Postal Convention”! 
and thereby became a member of the Universal Postal Union. This conven- 
tion provides that in case of disagreement between two or more members of 
the union, the question in dispute is to be decided by arbitration, by two or, 
in case of disagreement, three members of the union not directly interested 
in the matter. The telegraph and telephone agreement contemplates local, 
long distance and radio messages; telegrams to and from the Pope or his 
Secretary of State are to be free of tax within Italy; and the Vatican, as 
promised in the convention with Italy, had already adhered to the Interna- 
tional Telegraph Convention.?2. The first telegram from the Vatican station 
was sent by the Pope on June 7, 1929, to the King of Italy, with felicitations 
concerning the exchange that day of ratifications of the Lateran Treaty, and 
the King replied by telegraph on the same date. In accordance with its 
agreement, Italy constructed an autonomous radiotelegraphic and radiotele- 
phonic station in the Vatican, and the Pope has already two or three times 
broadcast addresses over the world. The Vatican acceded on January 3, 
1931, to the International Radiotelegraph Convention,?* which provides that, 
in case of disagreement between two contracting governments, the question 
in dispute must, at the request of one of them, be submitted to arbitration by 
two or, in case of disagreement, three other contracting governments not 
concerned in the dispute. 

Italy is to provide for communication with the Italian State Railways by 
constructing a railroad station and 600 feet of track (completed September 
15, 1932) within the Vatican and to move the Vatican’s coaches on the Italian 
railroads. A train similar to that used by the Italian royal family was pre- 
sented by the Italian Government to the Pope, and in it he may travel from 
the Vatican over any line (of suitable gauge) in Europe. The treaty calls 
for an agreement to be made for the circulation in Italy of aircraft of the 
Vatican. Italy agreed, in the treaty, that “in conformity with the regula- 
tions of international law,” aircraft of any kind are prohibited from flying 
over Vatican territory; so there will presumably be no repetition of the in- 
cident?* which occurred in February, 1922, when Italian machines flew over 
so low as to disturb the conclave of the College of Cardinals, met to elect 


20 The signatory for the Vatican was William Albert Samuel Hewins, the London econo- 
mist. 

1102 L. N. Tr. Ser., p. 245. Ratified by the Vatican June 26, 1930; by Italy, Sept. 10, 
1930. Art. 10, Arbitration. 

22 Signed at St. Petersburg, July 10/22, 1875. 57 L. N. Tr. Ser., p. 212; 66 Br. & For. St. 
Papers, 19. Paris Regulations, Oct. 29, 1925, 57 L. N. Tr. Ser., p. 220; 78 1b., 489; 88 1b., 
347. The Vatican became a party of the sixth class on June 1, 1929. 

23 Signed at Washington, Nov. 25, 1927, in effect from Jan. 1, 1929; Art. 20, Arbitration. 
84 L. N. Tr. Ser., p. 97; this Journat Vol. 23 (1929), Supp., p. 40. Letter of Jan. 4, 1932, 
from League of Nations Secretariat. The conference at Prague in 1929 allotted wave lengths 
between the European States. 

% Bonfils (Fauchille), op. cit., t. 1, pt. 2, p. 631. 
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a new Pope. As time goes on, it may be expected that the benefits to be 
received from joining with the other states, especially in Europe, for im- 
proved convenience of intercourse will incline the Vatican to adhere to more 
of the international conventions dealing with passengers and goods. As a 
regulation to control the local circulation of automobiles, the Vatican signed 
with Italy on November 28, 1929, a convention*® by which the licenses and 
documents of each (with specified limitation as to number and persons, for 
the Vatican) shall be recognized by the other. Italy undertakes to furnish 
through agreement with interested organizations an adequate water supply 
within the Vatican territory, and to provide besides for the “codrdination of 
other public utilities.” 

6. Police. The ceremonial and actual maintenance of order in the Vatican 
is under the charge of four uniformed and more or less armed groups. The 
Noble Guards, made up of the Papal aristocracy, number about 69 men, and 
are in attendance upon the Pope on certain state occasions and special re- 
ligious functions. The Swiss Guards, organized in 1500, now composed of a 
commanding officer, five other officers and about ninety men, are the last 
survival of the mediaeval mercenary body-guards of sovereigns. The Pon- 
tifical Gendarmes, organized by Pope Pius VII in 1816, composed of five 
officers and about 100 men, do the real work of keeping order and fulfil the 
daily routine of usual police functions. The Palatine Guard of Honor, the 
palace troops created by Pope Pius IX in 1850, comprising a colonel, five 
other officers and about 300 men, are artisans who serve without pay and are 
called out specially from time to time when some unusual event brings an 
unwonted crowd to the Vatican or a need for extra discipline. It was the 
Palatine Guards who marched to the Piazza di Spagna on December 8, 1929, 
in the first display since 1870 of Papal arms in the streets of Rome. The 
beginning of police jurisdiction by the new state on June 7, 1929, was made 
particularly impressive. Exactly at noon the great bronze doors of the Vati- 
can Palace, which had been closed since 1870, were rolled back by the Swiss 
guard; detachments marched out and took over various posts from the Italian 
Royal Carabinieri and established guards at the various temporary entrances 
to the Vatican, while members of the Pontifical gendarmerie relieved on post 
and patrol men of the Italian police.?? 

Before the establishment of the new state, two instances of police activity 
within the Vatican came to public notice. On April 16, 1899, while the Pope 
was celebrating a mass in St. Peter’s, Aniello Esposito, a pickpocket, was 
caught by a witness in the theft of a pocketbook from one of the crowd, turned 
over to the Palatine guard and escorted to a door of the church, where he was 


*% Royal Decree No. 1182, June 9, 1930, Race. Uff. 1930, V, 5061, 5076. 

* The Vatican system evidently connects with the sewers of Rome. Royal Decree-Law 
No. 1356, Aug. 22, 1930, Race. Uff. 1930, V, 5874. Law No. 428, April 9, 1931, Race. Uff. 
1931, IT, 2126. 

*7 Williamson, Benedict, The Treaty of the Lateran (London, 1929), p. 100. 
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arrested by Italian carabinieri. He was subsequently tried, convicted and 
sentenced by an Italian criminal court, after the decision as to jurisdiction 
hereinafter discussed.28 In the night of April 22-23, 1909, three robbers 
entered the Vatican gardens to steal some Italian money they knew to be 
stored in the Papal treasury; they were surprised by Pontifical gendarmes, 
taken to the bronze doors and there turned over to the Italian authorities. 
Later the Pope authorized the Italian commissary of police to enter the 
gardens to make the necessary “authentications” in accord with the Pontifi- 
cal authorities.?® 

To be contrasted with these cases are the proceedings since the creation of 
the new state. In December, 1929, in St. Peter’s, Miss Marguerite Ram- 
stead, a young Swedish woman, tried to fire a shot at the Bishop of Oslo 
(Norway), but another prelate saw her movements and struck her arm so 
that she dropped the revolver. She was immediately arrested and detained 
in a room near the court of Saint Damase, where she was kept under strict 
surveillance. Some days later the investigation was closed by a sentence 
of acquittal on account of her mental state, which was found to be psycho- 
pathic with religious mania so that she was completely irresponsible, and 
she was set at liberty. A few weeks later one Depaolis was caught in St. 
Peter’s stealing seven lire from an alms box. He appeared on January 29, 
1930, before the Tribunal of the City of the Vatican and was condemned to 
three months’ imprisonment. What was announced as the fourth arrest 
in the new state was made on March 21, 1932, when Ernesto Nardoni, a 
painter, was arrested in St. Peter’s by the Papal gendarmes and locked up in 
their barracks for uttering obscene phrases and throwing his hat and then a 
handful of coins against the statue of St. Peter.34 The press story said 
that the three previous arrests, all for theft, resulted in one acquittal by the 
court, one sentence of a few weeks’ imprisonment, which the Pope par- 
doned, and one sentence of three months in prison, which was served, but 
where, was not stated. On Easter Sunday, March 27, 1932, during solemn 
High Mass in one of the side chapels of St. Peter’s, an elderly woman who 
advanced toward the altar and attempted to address the congregation was 
promptly arrested by the Papal gendarmes on duty at the church, and 
handed over to Italian police at the border of the Vatican.®? 

7. Taxation. The Financial Convention (Treaty Annex IV) provides 
that in final settlement of the Vatican’s financial relations with Italy result- 
ing from the events of 1870, Italy will pay the Holy See L750,000,000 and 
deliver Italian State 5% negotiable bonds to the nominal value of L1,000,000,- 
000; which is stated to be “much less than what the state would have to pay 
to the Holy See today if it were merely carrying out the obligation assumed 
by the law of May 13, 1871.” The annual grant of L3,225,000, stipulated 


2815 Dr. e Giur. (1899-1900), II, 546; 2 Riv. Dir. Int. (1899), 551; 31 J. Dr. Int. Privé 
(1904), 213. 2916 Rev. Gén. de Dr. Int. Pub. (1909), 378. 
30 38 ib. (1931), 345. 81 Public press, Mar. 22, 1932. 32 Jb. 
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by that law would, without interest, amount for 59 years to L190,275,000; 
and by Italian law the right to recover any unpaid instalment would be 
cut off by limitation in five years. It has not been the custom of the Holy 
See in modern times to make public any budget or to announce the amount 
of contributions expected or received from any country or the items or total 
of appropriations or expenses, and there is no suggestion of any change of 
policy by the Vatican in this respect. It may be that a civil tax will be laid 
upon the citizens and temporary residents of the new state, or that all the 
expenses of its maintenance will be met, as in the case of Monaco at least 
until very recently, by the income from funds received by the state otherwise 
than by direct taxation. By the concordat Italy is to continue to pay fixed 
subsidies for various parishes and services, but these and the property tax 
exemptions granted are in the nature of state aid to the established church 
rather than tax levying by the ecclesiastical authorities. 

8. Legislation. Exercise of the legislative function, with power to enforce 
enactments on persons within given boundaries, is one of the preéminent 
characteristics of a sovereign state. In the earlier Roman States the govern- 
ment was in the form of an absolute monarchy, approaching at times despot- 
ism, with the College of Cardinals occasionally acting as a kind of limited 
parliament, and for a brief period in 1848-49 there was a constitution pro- 
viding for a bicameral legislature. As early as 1859 the citizens Romagna, 
in a protest against what they deemed abuses, expressly drew a distinction 
between the Pope’s temporal and spiritual government, averring their com- 
plete loyalty and obedience to the latter;** and there is now general secular 
acceptance of the theory that temporal power was accidental and not essential 
to the Papacy.*4 The Pope, having supreme legislative, administrative and 
judicial power over the whole church, is the absolute head of the new state, 
with the right to make and presumably freely to revoke such delegation of 
powers and functions of government as may from time to time seem to him 
suitable. The Governor of the Vatican now exercises executive powers, and 
is directly and exclusively responsible to the Pope. The enacting clause of 
legislation for the Vatican*® runs: 


Pius XI, Pope. Of our own motion and certain knowledge, in the 
plenitude of our sovereign authority, we have ordained and we do ordain 
that there be observed as the law of the state the following. 


During a vacancy in the Holy See the executive and administrative spirit- 
ual power is vested in the entire College of Cardinals, with the heads of 


3 Halleck, International Law (4th ed.), Vol. 1, pp. 95n. 2, 302n. 2. 

*% Bonfils (Fauchille), op. cit., t. 1, p. 730. Halleck, op. cit., Vol. 1, p. 311. Phillimore, 
Commentaries upon International Law (3d ed.), Vol. 2, p. 358. ‘There have been more than 
150 usurpations of the Pope’s temporal power, latterly in 1798-1800, 1809-1814, 1848-1849; 
and 52 expulsions of Popes from Rome. 

% See supra, note 8. 
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certain specified institutions as a smaller operating committee; and it may 
be that the headship of the temporal state will follow the same course. Sen- 
tences of the Romana Rota * issued in the name of the Pope “feliciter reg- 
nante” before the establishment of the new state; but as the matters deter- 
mined are of a spiritual nature, the phrase evidently should be taken to refer 
to the reign as head of the Catholic Church. The Rota is continuous, and 
may function even when the Holy See is vacant.*7 

9. Civil jurisdiction. The Law of Guarantees granted the Pope free 
enjoyment of the Vatican and Lateran Palaces and Castel Gandolfo, with 
exemption from all taxes and from expropriation, thereby implying jurisdic- 
tion in Italy over those areas, but expressly further provided that: 


no public officer or agent of the public force shall be permitted, in the 

discharge of his functions, to penetrate into the palaces or places the 

habitual residence or temporary sojourn of the Supreme Pontiff, or in 

which a Conclave or Ecumenical Council may be assembled, without 

= authorization of the Supreme Pontiff, or of the said Conclave or 
ouncil. 


Never since 1871 did any act of Italy assert sovereignty over the Vatican; 
but functionaries of the Italian Government have been expressly invited 
to give assistance within the Vatican. On the night of November 1-2, 1903, 
a fire broke out in the Vatican Library; the attendants were unable to handle 
it, Italian firemen who had been summoned and were waiting outside were 
asked to come in and help, and they finally put the fire out.8® Similar as- 
sistance has been asked and given since the creation of the new state. When 
the roof and two floors of one of the wings of the Vatican Library collapsed 
on December 22, 1931, killing a student lawyer and three Vatican workmen 
in the wreckage, firemen of the City of Rome were called in and, aided by 
the Vatican workmen, cut wires to prevent fire and took charge of the search 
and removal of the debris. The Vatican architect was suspended, but what 
compensation or adjustment for the deaths was made has not been announced, 
nor has the bringing of any suits. While the Law of Guarantees was in force, 
the Italian courts did not hesitate to assert jurisdiction over officials of the 
Holy See lower than the Pope himself. An architect who had been engaged 
in professional work for the Vatican and in training the firemen was dis- 
satisfied with the pay he had received and brought an action against the 
Cardinal Secretary of State and the Prefect of the Palace for a further 
amount. The Court of Appeal of Rome declared itself competent to hear 


%* F.g., Pius X, 1 Acta Apost. Sedis (1909), 294, 7 ib. (1914), 73; Benedict XV, 7 2b. (1914), 
131, 14 ib. (1921), 512; Pius XI, 14 ib. (1922), 600, 19 ab. (1927), 217. Since 1927, except ci- 
tations, only the disposing part of the sentences have been published, annually. In business 
of the Secretary of State, “feliciter regnante” seems to have been first employed by the pres- 
ent Pope. 

37 F.g., 14 Acta Apost. Sedis (1922), 395. 38 Art. 7. Cf., supra, note 1. 

39 Halleck, op. cit., Vol. 1, p. 128 n.2. 11 Rev. Gén. de Dr. Int. Pub. (1904), 220. 
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the case against the defendants, as the Vatican was not foreign territory, but 
decided the demand was ill-founded.*® 

The tribunals provided for by canon law, as reorganized since the loss of 
temporal power, may furnish the basis for the court system of the new state.*! 
Every bishop must appoint (and may remove at will) a priest at least 30 
years of age, with the degree of Doctor of Canon Law, to be Officialis, or 
diocesan judge, and he constitutes the ordinary tribunal of first instance. 
An appeal from his court goes in second instance to the court of the arch- 
bishop; and further appeal is to the Sacra Rota Romana, a collegiate tribunal 
of dean and auditors, composed of three or more priests, doctors of civil and 
canon law, and having also certain original jurisdiction. The ancient 
Signatura Apostolica, consisting of several cardinals, of whom one acts as 
prefect, with jurisdiction to hear various pleas and petitions against the 
Rota Romana, which in the 19th century gradually ceased to function, was, 
with the Rota, then also dormant, reorganized and reinstated by Pope Pius 
X in 1908.4 Any case, civil or criminal, may be appealed at any stage of 
the proceedings to the Holy See, who is the supreme judge for the entire 
Catholic world and whose sentence is final. ‘The Pope has no superior, 
wherefore no court has power to subject him to judicial trial,”** and he can 
be brought to trial or be judged by no one. He has the exclusive right to 
judge the cases of (1) those who hold the highest governmental rank in a 
nation, their sons and daughters and those who have the immediate right of 
succession, (2) cardinals, and (3) legates of the Apostolic See and, in criminal 


cases, bishops.*4 The Pope may take legacies of personal property or im- 
movables in Catholic countries.*® 
10. Criminal jurisdiction. The defense in the case of the pickpocket 


 Martinucci c. Theodoli, Corte d’Appello, Rome, Nov. 9, 1882, 16 Ann. Giur. Ital. 505, 
1883 Foro Ital. I, 664; Orlando, V. E., I Tribunali Vaticani (1883), 14 Cire. Giur. 247; 31 
J. Dr. Int. Privé (1904), 220. 

Italian courts will receive in proof, copies of documents in the Vatican or Dataria authenti- 
cated by the signatures and seals of the usual Papal officers Ordine Mauriziano ¢. Garroni, 
Corte d’Appello, Rome, July 14, 1899, 41 Monit. dei Trib. (1900), 998; 29 J. Dr. Int. Privé 
(1902), 174. 

“ Bompard, op. cit., p. 194; Brusa, E., La Juridiction du Vatican 15 Rev. de Droit Int. 
(1883), 113; Leroy-Beaulieu, Anatole, ‘‘Le Pape Léon XIII et l'Italie sous le Régime de la Lot 
des Garanties” 59 Rev. des Deux Monds (1883), 752. Woywod, Stanislaus, A Practical Com- 
mentary on the Code of Canon Law (New York, 1925), Vol. I, p. 101, Vol. II, pp. 203-214. 

“ Lex Propia, June 29, 1908, 41 Acta Sanctae Sedis, 440; 1 Acta Apost. Sedis, 20. 

“ Woywed, op. cit., Vol. II, p. 199. “ Canon 1557, sec. 1. 

“ Heritiers de Plessis-Bellitre c. Léon XIII, pape, et als. Trib. civ. de Montdidier, Feb. 4, 
1892, Jur. Gén. (Dalloz), 1895, II, 462; 19 J. Dr. Int. Privé (1892), 447. Cour d’appel 
d’Amiens (1"* Ch.), Feb. 21, 1893, Jur. Gén. (Dalloz) 1895, II, 457. Cass. Reg., March 16, 
1894, Pand. Fr. 1893, I, 17; 20 J. Dr. Int. Privé (1893), 384, 21 ib. (1894), 835. Calvo, Le 
Droit International (5° éd.), t. 6, sec. 29, pp. 25-28; Lainé, A., ‘‘ Des personnes morales en droit 
international privé,” 20 J. Dr. Int. Privé (1893), 273; Moreau, Félix, “ De la capacité des Etats 
étrangers pour recevoir par testament en France,” 19 J. Dr. Int. Privé (1892), 337; Pillet, A., 
Note, Rec. Gén. (Sirey) 1895. II, 57; Austria, 22 J. Dr. Int. Privé (1895), 226. 
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Esposito, mentioned above, urged that the Law of Guarantees granted such 
privilege of extraterritoriality as made St. Peter’s, where the act was com- 
mitted, foreign territory, and accordingly under the Italian Penal Code, 
Article 5, there could be no prosecution except on request or authorization 
of the government of that foreign place. Rejecting the plea, the court said: 


Above all, the Sovereign Pontiff can never be considered outside of his 
territory either in Italy or in any part of the Catholic world, because, 
although he has no temporal power or sovereignty here or elsewhere, in 
every place in which he remains or through which he passes he is always 
in the midst of the communion of the faithful subject to his supreme 
ecclesiastical power and in a place dependent upon his jurisdiction with 
the effects and under the spiritual sanctions which that requires. That 
is why it may be convenient to assimilate, as has been done, to extra- 
territoriality the sovereign prerogatives which he enjoys with regard to 
the territorial law; but his situation is higher and it is even independent 
of every hypothesis of courtesy and of international treaties. . . . The 
whole Law of Guarantees and its complementary acts have no other end 
and express no other intention than solemnly to recognize and guar- 
antee the greatest liberty and the absolute independence of the person 
of the Sovereign Pontiff and of his supreme priestly dignity in the sphere 
of permanent or temporary exercise of his quality and his power as head 
of the Catholic Church. Our jurisprudence has several times had occa- 
sion to interpret and apply the law in this sense, refusing extraterri- 
toriality to places devoted to the residence of the Pope or to offices of the 
Holy See while maintaining integrally the necessary prerogatives to 
ate the religious supremacy of the Sovereign Pontiff and the Holy 
ee. 


The act complained of was, then, committed on Italian territory, and the 
accused might be tried and punished in an Italian court without previous 
request from any other authority. The Lateran Treaty provides that: 


At the request of the Holy See and on delegation of power, which may 
be given by the Holy See either in single cases or permanently, Italy 
will provide within her own territory for the punishment of crimes com- 
mitted in Vatican City. When, however, an individual who has com- 
mitted a crime in Vatican City absconds, taking refuge in Italian 
territory, he shall be dealt with forthwith according to the provisions 
of Italian law. 

The Holy See will hand over to the Italian State individuals who have 
fled to Vatican City charged with acts committed on Italian territory 
which are considered criminal by the laws of both states. A like pro- 
cedure will be followed in the case of individuals charged with crime 
who may have fied to one or the other of the (Group II) properties, unless 
those in charge of such property prefer to ask the Italian police to enter 
and arrest the culprit. 


The action of the Vatican in disposing of both the Ramstead and Depaolis 
cases described above in its own tribunals seems to indicate an intention to 
exercise its own criminal jurisdiction, and not to let Italy act for it, as it 


46 Corte d’Appello, Rome, Aug. 30, 1899; supra, note 27. 
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is left optional with the Holy See to request. It strengthens this impression 
that in the latter case the Vatican court held that previous convictions of 
similar thefts in Italy did not make Depaolis a recidivist when convicted 
of the instant charge, for the reason that as to the Vatican the Italian 
were foreign tribunals. By the provisions just quoted the Holy See yields 
to Italy the right to try according to Italian law persons found in Italian 
territory for crimes committed in the Vatican, upon the theory of personal 
jurisdiction universally championed by Italy, at least as to Italian subjects; 
and the Holy See waives any extradition procedure by Italy for fugitives from 
Italy found in the Vatican or in any of the immune properties who have com- 
mitted on Italian territory acts which the Vatican considers criminal. This 
agreement to abstain from exercising the usual rights of a sovereign is not 
expressly limited in its application to Italian nationals, so that the Vatican 
might be bound to waive such rights even over its own citizens; and possibly 
some day may be asked to explain to a third state its failure to accord her 
citizens within its borders that jurisdictional protection considered usual in 
the society of nations. 


III. ExTernat AFFAIRS 
1. International representation. The Law of Guarantees provided that: 


The envoys of foreign governments to His Holiness shall enjoy, in 
the Kingdom, all the rights and immunities which belong to diplomatic 
agents, in accordance with international law. Such offenses as may be 
committed against the said envoys shall be punished with the same 
penalties as are established for offenses committed against foreign envoys 
to the Italian Government. 

The rights and immunities established in accordance with interna- 
tional law are hereby ensured, in the territories of the Kingdom, to the 
envoys of His Holiness to foreign governments, both in going to or re- 
turning from the place of their mission. 


Italy thus appeared careful not to say that the envoys to the Holy See 
were diplomatic agents, but agreed only to accord them the same rights; 
and their peculiar status, arising from the exceptional position of the Pope, 
was generally recognized in theory by other nations.47 The governments, 
Catholic only, with which the Holy See had concordats from 1870 to 1929 
were those with which representatives were exchanged; and at capitals where 
there was a papal nuncio or legate he was recognized, regardless of the date 
of his commission, as dean by the local diplomatic body.** 

In church theory the Pope, independently of any civil Power, has the right 
to send legates to any part of the world, either with or without ecclesiastical 
jurisdiction. A legate with the title of delegate apostolic has only one or- 


7 Buell, Raymond Leslie, ‘The Vatican and the New World,” 16 Current History (1922), 
977; Ryan, James H., “The Vatican’s World Policy,” 17 ib., 429. 
“8 Moore, I Int. Law Dig., 63; 4 ib., 734. 
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dinary duty, that of watching over the condition of the church and informing 
the Holy See; he has no official relations with the civil government of the 
territory. Legates with the title of nuntius or internuntius have the right 
and duty (1) to foster, according to the usual rules of the Holy See, the 
relations with the civil government of the country where they act as per- 
manent legates, and (2) in the territory assigned to them to watch over the 
condition of the church and report to the Holy See; and the faculty, among 
others, of dispensing for a just cause from every oath, provided the rights of 
third parties are not injured thereby.*® But even when the Pope had no 
temporal authority, his nuncios were held to the obligation of ambassadors 
not to intervene in the political or internal affairs of the country to which 
they were accredited.°° States which received papal representatives before 
1929 and allowed them diplomatic rank as representing the head of the 
Catholic Church did not thereby recognize the Pope as a sovereign.*4 The 
First Peace Conference at The Hague in 1899 refused to admit to member- 
ship the envoy of Leo XIII;5? the Second Peace Conference at The Hague 
in 1907 refused to admit the envoy of Pius X; and the peace delegates at 
Paris in 1919 declined to permit any representative of the Pope to sit with 
them. 

After the outbreak of the World War in 1914 the prefect of the Vatican 
Library, a Bavarian, retired. When Italy entered the war, in May, 1915, 
she gave permission to the representatives of the Central Powers at the 
Vatican to remain, but to avoid embarrassment Pope Benedict XV asked 
them to depart. The ambassadors of Austria, Bavaria and Prussia accord- 
ingly moved their legations four miles beyond the Italian border, to Lugano, 
in the south corner of Switzerland; and thereafter communication between 
the Vatican and the countries with which Italy was at war was maintained 
by special couriers to the Swiss frontier and thence by telegraph.5* Spain 
in 1914 offered the Escorial Palace to the Pope for a temporary residence for 
as long as the war should last, but no move was made. The Venetian Palace 
in Rome, which had been occupied by the then absent Austrian ambassador 
to the Holy See and for offices and lodgings of Austrian civilians, was “re- 


49Canons 265, 267. Woywod, op. cit., I, 102, II, 639. Cf. White, Andrew, 95 Atl. 
Monthly, 107; this Journat, Vol. 5 (1911), p. 925. 

5° Action of France in 1894, Hungary in 1895. Wheaton, Elements of International Law 
(6th ed.), Vol. 1, p. 185; Despagnet, Frantz, Cours de Droit International Public (1910, 4° ed.) 
206; Bonfils (Fauchille), op. ci#., t. 1, pt. 1, p. 745. Circular of the Nuncio to the French 
Clergy, 1 Rev. Gén. Dr. Int. Pub. (1894), 487. 

51 Westlake, International Law (2d ed.), Pt. I, p. 39. Italian representation at the Vati- 
can: Decree-Law No. 1882, Oct. 3, 1929, Racc. Uff. (1929), IV, 3426; converted into Law 
No. 2328, Dec. 30, 1929, Race. Uff. (1930), I, 351. 

52 On the veto of Italy, supported by Great Britain. Le Fur, op. cit., 75. 

58 Birkenhead, International Law (1927, 6 ed.), 53: Bonfils (Fauchille), op. cit., t. 1, pt. 
1, p. 743; Lawrence, The Principles of International Law (7 ed.), 77; Oppenheim, Inter- 
national Law (4* ed.), Vol. 1, sec. 106a; Wheaton, op. cit., 186. Notes of official char- 
acter, 42 J. Dr. Int. (1915), 304. 
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taken” by the Italian Government in August, 1916, in reprisal for the bom- 
bardment of Venice by Austrian aviators; and, despite the protests of the 
Papal Secretary of State, was incorporated in the patrimony of Italy.** 

2. International action. The Lateran Treaty declares that: 


With regard to the sovereignty pertaining to it even in the field of 
international relations, the Holy See declares that it wishes to remain 
and will remain extraneous to all temporal disputes between nations and 
to international congresses convoked for the settlement of such disputes, 
unless the contending parties make a concordant appeal to its mission of 
peace; nevertheless it reserves the right in every case to exercise its moral 
and spiritual power. In consequence of this declaration, Vatican City 
will always and in every case be considered neutral and inviolable 
territory. 

Down to the middle of the 13th century, the Popes had great influence 
upon the destinies of thrones and nations, and frequently acted as arbiters 
between states; but in modern times their activities as arbitrators have been 
less frequently required. In 1885 a dispute arose between Spain and Ger- 
many over the Caroline and Pelew Islands, and after the signature of a proto- 
col naming the Pope as arbitrator, Leo XIII made certain propositions which 
were accepted by the disputants, and were embodied in a further protocol 
which settled the matter.55 In 1895 Pope Pius X was named as arbitrator 
in the frontier dispute between Haiti and the Dominican Republic.5* In 
the long drawn out Acre controversy the earlier negotiations provided for 
the designation of the Papal Nuncio to Brazil as third arbitrator;*” finally 
Pope Pius X was, in 1909, made sole arbitrator, and his suggestions resulted 
in treaties disposing of the principal questions.5® In 1928 Spain and Peru 
signed a treaty which named the Pope as arbitrator of any difference which 
might arise between the signatories, but it had not been ratified by either 
country when the Spanish revolution occurred, and in view of the new re- 
public’s attitude toward the church it seems unlikely that the treaty will be 
ratified by Spain in its present form. 

The Pope has made peace proposals in both of the last two wars in which 
the United States has been engaged. In April, 1898, Leo XIII offered his 
services as mediator between Spain and the United States, but his efforts 


% Decree of the Lieutenancy, No. 203, Aug. 25, 1916, Racc. Uff. (1916), III, 2183; this 
JourNAL, Vol. 12 (1918), p. 769; Georges Scelle, Communication, 24 Rev. Gén. de Dr. Int. 
Pub. (1917), 244. 

5 Protocols of Mar. 17, 1885, and Dec. 17, 1885, Moore, 7 Int. Law Dig., 6; Moore, Inter- 
national Arbitrations (1898), V, 4825, 5043; 76 Br. & For. St. Papers, 293; Anales Dip. y 
Cons. de Colombia, Tomo 4 (1914), Apen. p. 894. 

% Convention of July 3, 1895. Moore, Int. Arb., V, 5018; Poujol, A., “Le Différend entre 
Haiti et Saint-Domingue 7 Rev. Gén. de Dr. Int. Pub. (1900), 437. 

5? Treaty between Brazil and Bolivia, Nov. 17, 1903. Moore, 1 Int. Law Dig., 646; 6 ib. 
440; 96 Br. & For. St. Papers, 383. 

8 Treaty between Brazil and Peru, Sept. 8, 1909, 102 Br. & For. St. Papers, 199; treaty 
between Brazil and Bolivia, Aug. 12, 1910, Tratados Vigentes (Bolivia, 1925), Tomo I, p. 180. 
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had no effect except to delay for a few days the submission of President 
McKinley’s message to Congress. In August, 1917, Benedict XV directed 
to the warring Powers a note which had a courteous response but no other 
apparent effect. It will be interesting to see if in time, without itself being 
likely to have justiciable questions, the Vatican lends its moral support to 
arbitration by adhering to the international agreements; and eventually to 
learn what the Vatican policy may be as to joining the League of Nations. 

For the regulation of the affairs of the Catholic Church and the relations 
of church and state within any nation, the Holy See ordinarily issues bulls 
of circumscription for Protestant countries and signs concordats with Catho- 
lic Powers. A concordat differs from an international treaty in being, not a 
contract between equal parties, but a permissive agreement by a sovereign 
with the head of a spiritual and, to some extent, juridical entity allowed to 
exist within the sovereign’s territory ; an agreement which may be abrogated 
by unilateral act upon a change of government or whenever the sovereign 
considers it undesirable for the interests of the state to allow the arrangement 
to continue longer.®® It is the Pope or Holy See as absolute ruler of the 
church within the country, and not the temporal state or its head, who makes 
concordats, after as well as before the Lateran accords. 

Does this survey of the sovereign status of the Vatican lead to any con- 
clusions that may be useful hereafter? We find a state, much smaller in 
size and population than any other modern state; nominally sovereign and 
independent, with many of the powers and privileges of sovereignty and a 
few of the obligations, in reality wholly dependent for its existence on the 
good will of the established nation whose territory surrounds it on all sides; 
governed by an absolute irresponsible monarch who rules temporally by 
virtue of being at the same time the head of a far larger ancient and powerful 
church organization, deeply interested and in some degree influential in the 
internal law and policies, such as the marriage status and education, of the 
surrounding nation. This state has entered as an equal into bilateral and 
multipartite treaties, some of which require possible submission to judgments 
of other sovereigns or tribunals, while in his spiritual capacity the sovereign 
head acknowledges neither superior nor equal. 

The United States is hardly likely to have problems of actual intercourse, 
in land or maritime commerce, alliance, claims of nationals or injuries to 
pride or honor with the temporal state; but has in the population of its 
continent and possessions a very large group of persons who yield primary 
and absolute spiritual allegiance to the head of the ecclesiastical organiza- 
tion. If temporal questions arose, the United States could address the 
Papal Secretary of State, as in the case of any other foreign country with 


59 This JouRNAL, Vol. 9 (1915), p. 869; Birkenhead, op. cit., 53; Bompard, op. cit., 70; 
Dalloz, 8 Rep. Prat. (1920), 668. A review of Italian jurisprudence as to the juridical per- 
sonality of religious associations is incorporated in the Instructions of the Sacred Congrega- 
tion to all Superiors of Orders, Feb. 6, 1930, 22 Acta Apost. Sedis, 138. 
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which it exchanges no diplomatic representatives; while in church matters 
neither the United States nor any one of the States has any official interest 
and would not intervene except, as in the case of any citizen or resident, so 
far as municipal law should be involved. Under the Constitution, with 
past tradition and existing public policy, it is highly important in the United 
States, as it might not be in European countries or other American Republics 
where the Roman Catholic faith is the established official religion of the 
state, when considering the desirability of entering into new relations,® or 
contemplating the probable nature and effect of such relations, to distinguish 
clearly between the acts, interests and purposes of the small temporal entity 
which is the State of the City of the Vatican and those of the great spiritual 
hierarchy which is the Holy See. 


69 Diplomatic relations of the U. S. with the Papal States, 1848-1870, Moore, Int. Law 
Dig., 130; Fuller, Ch. J., in Ponce v. R. C. Church (1908), 210 U. S. 296 at 318; Wigmore, 
John H., “Should a Papal State be recognized internationally by the United States?” 
22 Ill. Law Rev. (1928), 881. 


EDITORIAL COMMENT 


THE RECOGNITION OF THE GOVERNMENT OF THE UNION OF SOVIET 
SOCIALIST REPUBLICS 


With the advent of a new Administration in Washington the various 
arguments, disinterested or otherwise, in favor of the recognition of the 
Government of the Union of Soviet Socialist Republics, have been revived. 
These arguments are too familiar to need repetition. They are generally 
prompted by generous liberal sentiments or by the exigencies of trade and 
diplomacy. They are rarely based on the rules and the precedents of inter- 
national law. The purpose of this editorial is to present certain arguments 
based strictly on international law and precedents in order to show that 
recognition should not be accorded. 

By recognition we mean the indication of willingness to accord to the 
government of another nation all of the rights and the amenities of normal 
intercourse between equal nations. The act of recognition is essentially a 
political one, seeking to define the conditions of intercourse between two 
sovereign peoples. Changes of government, ordinarily, and automatically, 
entail immediate and full recognition. The old custom of sending special 
diplomatic missions to recognize a new government, except in rare instances, 
such as the coronation of the King of Great Britain, has long ago fallen into 
disuse. Diplomatic courtesies are exchanged, and official relations go on as 
before without any break. When a coup-d’etat occurs, such, for example, as 
the assassination of King Alexander of Serbia in 1903, other Powers may 
express their disapproval of the new régime by withdrawing the heads of 
their diplomatic missions. In such a case we may have a period of restricted 
diplomatic relations, which imply, nevertheless, a de facto recognition. Such 
was the state of affairs in 1913 during the hapless régime of General Huerta in 
Mexico which failed to receive the de jure recognition of the United States 
Government. 

The situation in Russia was quite different, where two violent changes in 
government were brought about within a short period of time. The Pro- 
visional Government under Kerensky was recognized immediately by the 
United States and by the other military allies. Upon the advent to power 
of the Bolshevists the withdrawal of the diplomatic missions, and a virtual 
state of war between the Soviet régime and the United States, ensued. The 
recognition of the new régime in Russia presents, therefore, unusual com- 
plications. The Soviet Union may well claim that the resumption of full 
diplomatic relations with the United States involves also a kind of treaty of 
peace as well as the de jure recognition of a new government. They may 
have valid grounds for claims for damages occasioned by the American armies 
in Northern Russia. 
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In the meantime, the United States has had no official diplomatic relations 
with Russia for over fifteen years. That we have been compelled to ac- 
knowledge the existence of the de facto Government in Russia has been evi- 
denced in various ways. We were co-signatories with the Soviet Govern- 
ment of the Kellogg Peace Pact. We have participated with representatives 
of that government in the Disarmament Conference at Geneva. Repre- 
sentatives of the Russian Government have been permitted to carry on 
unofficial diplomatic and consular functions in this country in order to 
facilitate the mutual interests of the Russian and the American peoples. 

Why then is formal recognition withheld? The simplest answer is that 
the new government in Russia fails to satisfy the requirements of interna- 
tional law. As summarized by Mr. Hughes, when Secretary of State, ‘‘The 
fundamental question in the recognition of a government is whether it shows 
ability and a disposition to discharge international obligations.”! The 
question of the origin and of the nature of the new government is of 
slight concern. The main issue is simply that indicated by Mr. Hughes, 
whether it is both able and willing to fulfill all of its international 
obligations. 

On the first count, namely, the ability of the Russian Government to fulfill 
its obligations, it is essential to note that foreigners in Russia are entirely 
without any legal defense of their international rights. There exists no 
judicial organization or system of jurisprudence, such as exists in other 
nations, to guarantee to foreigners the simplest kind of legal protection. 
Under the constitutional principles of the new régime the right of private 
property is denied, and normal contracts between individuals have hardly 
any significance or value. The right of men to the enjoyment of the fruits 
of their labor and economies is so precarious as practically not to exist. 
Because religion in any form is deemed the enemy of socialistic philosophy 
and practices, the right of private worship and conscience is almost illusory. 
No formal assurances on the part of the Russian Government of respect for 
these primary rights under international law, therefore, would have the 
slightest value. 

On the second count, namely, “the disposition to discharge international 
obligations,”’ the record of its foreign relations reveals no intention on the 
part of the Russian Government to fulfill either the specific or the general 
obligations of the law of nations. The Soviet authorities, by a decree of 
January 21, 1918, declared ‘“Unconditionally and without any exceptions, 
all foreign loans are annulled.’”’? This declaration has never been formally 
annulled. Whenever they have discussed these matters, they have done so 
for the evident purpose of diplomatic negotiations which have invariably 
proved fruitless, as Great Britain and France have discovered to their great 
discomfiture. The Soviet Government would seem to have implied so 
Sweeping a repudiation of the acts of the government of the Czars as to 


1 This Journat, Vol. 17 (1923), p. 296. 2 Ibid., p. 297. 
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pretend, in effect, to have established an entirely new state, and not merely 
a new government. This is in itself a legal implication of far-reaching 
significance deserving special study. 

But the attitude of the Soviet authorities towards international law as a 
whole is of the most profound significance. They have never abandoned 
their basic principle that the ultimate aim of Marxism is a world revolution 
to overthrow the capitalistic régime as an industrial, political and legal 
system. They are logically right in insisting that there is a fundamental 
antagonism between their system of state organization and that of the rest 
of the world. They are the sworn enemies of the existing system of inter- 
national law which recognizes the right of private property, the sanctity of 
contracts, the right of personal liberty and of private conscience. 

There is a preposterous kind of sardonic humor, therefore, in any demands 
for the recognition of the Soviet Government under the very system of law 
it aims to destroy! There is something amazing in the arguments of those 
who ignore the indisputable fact of the inability and the unwillingness of 
that government to fulfill all of its international obligations. 

Why then, in the face of these legal and fundamental arguments, should 
there be a demand for recognition? First of all, because of a loose kind of 
liberalism which says that the people of every nation should have the right 
to work out their own problems in their own way. And so they have, pro- 
vided they respect the rights of other people! Secondly, there is the materi- 
alistic argument that the trade relations between the two countries together 
with the financial and other interests would be greatly aided by recognition, 
particularly in this time of economic anarchy. As a matter of fact, without 
recognition, there has been considerable trade between Russia and the 
United States in recent years, with the exception of 1932. The Soviet 
Union was our principal customer in 1931 for agricultural equipment. It 
took 67% of all exports in agricultural machinery, and 28% of ‘all exports of 
industrial machinery. Great Britain and France were greatly influenced 
by the economic argument for recognition, but their experience would indi- 
cate that they have not obtained the results expected. An argument of a 
more appealing kind is that the Soviet Union should be recognized in order 
to secure a more effective codperation for world peace and for the settlement 
of such difficult questions as that of Manchuria. 

It is not easy to give due weight in a brief editorial to all of the arguments 
for recognition. It is obvious, however, that they are mainly of a specula- 
tive nature, from reasons of expediency, whether materialistic or idealistic in 
nature. One thing would seem clear beyond all contention, namely, that 
the new régime in Russia is based on principles which, whether right or 
wrong, are at enmity with the existing system of international law and 
relations. Unless a nation is compelled by imperative reasons of sheer 
expediency to enter into formal diplomatic relations with Russia, it would 
seem the wise course and the honorable course to refuse to accord recognition. 
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It does not appear that the United States has yet come under that compul- 
sion. While wishing the Russian peoples every good, the United States, by 
standing on solid principles of international law, may be able to exert a 
powerful influence in behalf of the recognition by the Soviet Union of the 
basic rights and obligations of membership in the family of nations. 

Puitip MARSHALL BROWN 


THE ARMS EMBARGO AND NEUTRALITY 


In the closing days of the Hoover Administration, the United States Senate 
passed, but then reconsidered, a joint resolution reading, in part, as follows: 


JOINT RESOLUTION 


To prohibit the exportation of arms or munitions of war from the United States under 
certain conditions. 

Resolved by the Senate and House of Representatives of the United States of America 
in Congress assembled, That whenever the President finds that in any part of the world 
conditions exist such that the shipment of arms or munitions of war from countries which 
produce these commodities may promote or encourage the employment of force in the 
course of a dispute or conflict between nations, and, after securing the codperation of such 
governments as the President deems necessary, he makes proclamation thereof, it shall 
be unlawful to export, or sell for export, except under such limitations and exceptions as 
the President prescribes, any arms or munitions of war from any place in the United States 
to such country or countries as he may designate, until otherwise ordered by the President 
or by Congress. 


The resolution did not reach the floor of the House of Representatives, but 


in committee was amended to limit its application to the American continent. 
The new Administration has again pressed for the passage of such a resolu- 
tion, and it was reported out, on a strictly party division, by the Foreign 
Affairs Committee on March 28, 1933, without amendment. The matter is 
so important, that John Bassett Moore felt impelled to caution the House 
and the country against the resolution. Its legal aspects, in the light of the 
official memorandum on “The Arms Embargo and Neutrality” submitted to 
the House Committee on February 7 by the Secretary of State, deserve care- 
ful consideration. 

It will be observed that the resolution in effect authorizes the President, 
whenever he finds that “dispute,” “conflict,” or war, de facto or de jure, exists 
between nations “in any part of the world” or that “conditions exist” any- 
where which by the supply of arms might lead to “the employment of force” 
in their development or solution, to prohibit, “after securing the codperation 
of such governments as the President deems necessary,” the export of “arms 
or munitions of war” from the United States “to such country or countries 
as he may designate.” 

It is believed that the grant of such power to the President is unconstitu- 
tional and dangerous. It gives the President the power 

(1) to make treaties with foreign governments without the consent of 
the Senate; 


294 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


(2) to enter into alliances without the consent of the Senate; 

(3) to violate the neutrality laws of the United States by embargoing 
the shipment of arms to one of two or more belligerents; and 

(4) in effect to declare war on the country thus selected without the 
consent of Congress. 

No such power has ever been conferred on any President, and it is believed 
unwise, as well as illegal, for the House of Representatives and Senate thus 
to abdicate their constitutional functions. 

It will be observed that no restriction of any kind is laid upon the President 
as to the countries with whom he need “codperate.” He may make a treaty 
or an alliance with any countries or with as many or as few as he wishes, 
without consulting any desires but his own. 

The export of arms is one of the most important of trades, because it has 
not only commercial, but political, implications. It can so vitally affect the 
course of hostilities abroad that it has always impinged upon international 
law. The free and unrestricted supply of arms to all belligerents by neutral 
citizens is not illegal and is defended on the ground that it is not the duty of 
neutral governments by international law to prohibit their citizens from 
manufacturing and selling arms, so long as the privilege of purchase is open 
to all belligerents. On the other hand, some countries, realizing the result- 
ing danger of enlarging and prolonging foreign conflicts and the danger to 
their own and their citizens’ neutrality, have, like the Scandinavian coun- 
tries, Brazil, and Switzerland, on occasion, by statute prohibited the export 
of arms in time of war. 

But in either case, the permission or prohibition must, in order to be de- 
fensible in international law, apply to all the countries at war, and not to 
some of them. Impartiality is the keynote of neutrality. (Oppenheim, 
4th ed., 563.) If some only could be selected either for the permission or 
prohibition, neutrality would at once be violated and the country discrimi- 
nated against would have a legitimate casus belli. The discrimination is an 
unfriendly and hostile act of greatest significance, and against a strong Power 
might very readily be a prelude to war. It is, indeed, a warlike act, if not 
itself an act of war. It is as dangerous as the boycott which some Ameri- 
cans urged against Japan in the spring of 1932, but which Congress and 
the country wisely rejected. It is in fact a boycott of a special kind.’ It 
can, moreover, hardly be applied by governmental action without breach of 
the usual commercial treaty, if any, concluded with the country against 
which it is applied. 

The President is thus given the power to make an alliance and a treaty for 
hostile action against a third state or states, without consultation with, and 
hence without the consent of, Congress. Such power, even in time of war, 


1 Some of the legal consequences of such a boycott, which the proponents of an arms 
embargo against a single belligerent may not adequately have considered, are set out by 
Messrs. Hyde and Wehle in their article, “The Boycott in Foreign Affairs,” this JouRNAL, 
Vol. 27 (1933), p. 1. 
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was refused to the last Democratic President. Now, in time of peace, with- 
out any restrictions or limitations, it is proposed to confer it upon the occu- 
pant of the presidential office. 

As already observed, the resolution contemplates a hostile act which em- 
powers the President to breach our commercial treaties, violate and impair 
the neutrality of the United States—perhaps its most valuable asset and 
safeguard—and take a step which every self-respecting belligerent would 
probably regard as a casus belli. It amounts to a declaration of war against 
the country singled out for the application of the embargo. 

It is said, however, in the official memorandum submitted in its support, 
that the existing embargo power, in cases of domestic violence on the Ameri- 
can continent and in China, has been employed “with great effect and 
negligible friction.” One may respectfully venture to doubt this conclusion. 
As in the case of Brazil in 1930, the embargo was employed against the 
revolutionary party, who the next day took over the seat of government. 
The unneutral act involved produced serious criticism.2 A few days after 
declaring an embargo against the revolutionists, the United States recognized 
them as the Government of Brazil. Contrary to a common assumption, 
there is no duty upon the United States to stop a revolution abroad any more 
than it was the duty of Russia or Spain to stop the American Revolution. 
To undertake such a function, indeed, is a breach of neutrality, and hence 
illegal as a matter of international law. It involves intervention in the 
affairs of a foreign country and has already incurred for the United States 
distrust on the American continent. It enables the Administration to play 
favorites abroad, interfere when it should abstain, and thus forfeit that im- 
partiality and neutrality which is the keystone of foreign respect. The in- 
terfering partisan often invites and enlists the hatred and contempt of both 
sides, and experience might indicate that the government is as likely to be 
mistaken as it is to be correct in estimating the merits of a foreign con- 
troversy, even if such judgments were possible and even if it were deemed 
an American duty to be a judge. 

But in interfering in domestic struggles on the American continent by with- 
holding arms from one side or the other, no great Power has as yet been 
affected. The United States is not likely to get into full war because of its 
breach of neutrality or other error in choosing sides. But when it comes to 
dealing with Powers “in any part of the world,” not in their domestic 
struggles or civil wars, but when engaged in foreign wars, much more re- 
sponsibility is assumed. It enables the United States to participate in foreign 
wars by withholding arms from one side or another, as the President sees fit, 
and perhaps thus to determine the outcome of the war. It is to be doubted 
whether any single chief of state anywhere in modern times has had, or 
claimed, such unrestricted power. 

It seems strange that senators who were not willing to have the United 


? John Bassett Moore, “‘Candor and Common Sense,” Address before Bar Association of 
New York, Dec. 4, 1930, p. 20. 
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States join the League of Nations, where the United States would be but one 
of many Powers and where action under Article 16 could be taken only by 
unanimity, should be willing to permit the President, on his own unreview- 
able election, to join with one or more Powers of the League to do that which 
Article 16 at least safeguards by the requirement of unanimity. 

The Senate has declined to pass the Capper Resolution. The present 
resolution would seem to be equally, if not more, dangerous. It in effect 
authorizes the President to make war in the name of peace. 

The official memorandum submitted in its support states that in case 
of a foreign war the embargo would “not of course be employed unless there 
was general codperation and united opinion among the principal Powers who 
could supply munitions.” There is nothing to indicate any such limitation 
in the resolution. It seems unusual statutory construction to suggest that 
an unlimited and unrestricted power could or would only be used under 
limitations and restrictions. To the suggestion that the President would not 
abuse the power given, the answer may be made that there is no test of 
“abuse” afforded and that the same argument would sustain the conferring 
of complete dictatorial powers. It is not readily apparent what beneficial 
purpose or contemplated exigency the arms embargo is supposed to subserve. 

The memorandum indicates in its paragraph marked “Second” that the 
resolution is to be used against an “aggressor.””’ No more shoddy and shal- 
low, if not mischievous, conception has come out of the League of Nations 
than the conception of “aggressor.” Its origin and purpose are well known, 
but its effect has been to confuse the world. It awakens in many minds a 
kind of emotional morality which enables indignation and violence to clothe 
themselves in the mantle of righteousness. Possibly that is one of the reasons 
why the world is now twice as heavily armed as it was in 1913, with disorder 
and chaos extending their domain. The idea that the peace of the world is 
promoted by combining against an “aggressor” is, it is believed, false and 
romantic. It threatens and requires war to produce peace. Fortunately, 
that idea had not developed when the United States was expanding on this 
continent. To prevent the natural development of strong and responsible 
states by supporting the chaotic, the weak, and the disintegrating is a sorry 
service to peace and stability. The “verdict of the League of Nations,” 
for which the memorandum shows so much respect, is a political verdict and 
must necessarily be so. The embargo resolution may be deemed a tempta- 
tion to the President to carry out the “verdict” of the League of Nations, 
provided he agrees with that “verdict.” Thus, if the League should de- 
termine that Japan has been an “aggressor,”® the United States, not a mem- 
ber of the League, might be placed in a position to carry into execution the 
verdict of a League it itself refused to join, against a nation that left the 


3 The Report of the Committee of Nineteen does not characterize Japan as an “aggressor ”’; 
it is said that this omission was intentional, to prevent the sanctions of Art. 16 from coming 
into force. 
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League for one of the very reasons on which the United States declined to 
enter. 

The memorandum suggests that the “old conception of neutrality as a 
possibility is gone in the modern world if large nations are involved in war.” 
It is respectfully submitted that this is a deplorable and unjustified view, 
certainly so long as the neutrality laws remain on the statute books and 
neutrality treaties are concluded. Twenty or more nations, including some 
fairly large ones, exercising their considered judgment, decided to remain 
neutral in the late war. Their acumen has been rewarded. The supposition 
adduced in the memorandum implies that it is not possible to remain sensible 
when others lose their heads, but that the sense of self-interest and of self- 
preservation have gone from the world, their place to be taken by vacuity or 
hysteria. I am not prepared to believe that the entire world has lost its 
senses, and that anarchy has taken the place of law. Washington and Jeffer- 
son were able in time of stress to preserve their sense of the fitness of things 
and of the self-interest of the United States. The very shortness of war 
which science promises should make neutrality easier, and not more difficult, 
to preserve. As it is assumed that the life and reputation of the United 
States will be a matter of importance to the future statesmen of the country, 
it is likely that the United States will again remain neutral. 

The suggestion that it is not possible to remain neutral is negatived by the 
fact that countries much more closely affected by the late struggle than the 
United States, such as the Scandinavian countries and Holland, were per- 
fectly able to maintain their neutrality. In all the wars fought since 1919, 
including that between Poland and Russia, Greece and Turkey, Japan and 
China, and those on this continent, the non-participating members of the 
League of Nations and the United States remained neutral. Neutrality has 
been stipulated in innumerable treaties since 1919, including treaties between 
European Powers and those concluded at Havana in 1928. It is interesting 
to note that immediately upon the publication of the Report of the Commit- 
tee of Nineteen denouncing Japan, the British Government declared an em- 
bargo on arms, not against Japan, but against both belligerents, for the very 
purpose of preserving British neutrality. When the embargo was lifted, 
neutrality was still the keynote of the policy; and this, doubtless, because 
the major responsibility of every government is to its own people, a fact 
which alone is likely to prevent the execution of general schemes for alleged 
universal peace or security by threat of, or actual, hostility. 

The conception that every war in which a large Power is engaged must 
involve the world and that neutrality is a thing of the past is a view reconcil- 
able only with permanent anarchy in the world. It takes no account of the 
self-interest of nations in refusing to be dragged into a war in which they 
have no concern. It is doubted whether the masses of the people in most 
countries will permit themselves freely to be slaughtered in wars in which 
they have no interest. Moreover, if neutrality were really a thing of the 


298 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


past, the Disarmament Conference is directly contrary to the interests of all 
the participating nations, for in that event all nations must, and should, arm 
to the teeth. If law is dead, then force is the only arbiter. It is to this 
conclusion that the “peace” advocates who toy with such conceptions as 
combinations and embargoes against “aggressors,” “verdicts of the League 
of Nations,” “any war is an attack on all mankind,” and “war to end war” 
risk misleading the world; and its present state is in part attributable to 
such unhistorical and unrealistic, yet dangerous, conceptions. 

The mere fact that the commerce of the neutral may be “under fire”—an 
assumption which doubtless presupposes the continued existence of neutrality 
—is no reason for plunging a nation into war and risking its extermination. 
If neutral rights are, despite protest, legally violated, there are other sanc- 
tions than war available. Many claims conventions in the past have been 
set up to determine the liability consequent upon a belligerent’s violation of 
the neutral rights of neutral Powers and their citizens. 

The embargo resolution, it is submitted, should pass only if amended 
to safeguard the neutrality of the United States under all circumstances; 
that is, it should be made impossible to employ it against one belligerent 
alone, but only against both or all the belligerents. In addition, it should 
reject any implication of the abdication by House and Senate of their con- 
stitutional functions, either with respect to the making of treaties or alliances 
with foreign Powers, or, alone or in combination with other Powers, entering 
into hostilities. 


Epwin M. Borcuarp 


SOME DIPLOMATIC FACTORS OF THE DEBT NEGOTIATIONS 


The pivotal political fact in regard to the debt settlement, is that an over- 
whelming majority of the American public, believing that the debts are 
legally and morally due, is opposed to any form of cancellation and counts 
upon the debt payments to aid in alleviating the intensified depression from 
which we are suffering. Far from regarding themselves as Shylocks, Ameri- 
cans, in general, believe that they have been generous in the terms of the 
settlement heretofore agreed upon. The criticism and vituperation to which 
this country has been subjected has only made us less willing to modify our 
existing agreements. 

We must also remember that the debtor states must make their appeals to 
this country and secure our consent before they can be relieved of the solemn 
and legal agreements by which they bound themselves to pay. All this ex- 
plains why it is important that the negotiations be carried on at Washington 
in the closest contact with the American public. Here the officials of the 
Department of State, the members of Congress, and the diplomatic corps 
can present their arguments to the representatives of the press and through 
them to the public. 

A group of officials and experts, supported by the majority of well informed 
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students of international affairs in both parties, realizes that revision or 
modification of the debts must be made for the sake of all concerned. Most 
important of all is the fact that President Roosevelt enters upon the debt 
negotiations at the very beginning of his term when he comes with all the 
prestige and glamour of an overwhelming vote of confidence from the Ameri- 
can people. The world’s most powerful monarch for the term of four years 
is confronted by one of the stupendous tasks of diplomacy. 

Another important factor in the debt negotiations is the traditional atti- 
tude of unwillingness on the part of the United States to treat with a group 
of states acting collectively. The United States is not likely soon to depart 
from its policy in this regard and will expect to negotiate with each debtor 
separately. Any other procedure would be impractical, because whatever 
concession or scaling down is made by this country will probably have to be 
represented to the American people in the aspect of a quid pro quo or give- 
and-take agreement. It would be very difficult to effect such a compromise 
agreement with several states at once. 

Nevertheless, there must inevitably be constant contact and intercom- 
munication between all the negotiating states, as well as informal under- 
standings between several Powers in regard to the main lines of what would 
constitute an acceptable solution. It-is even possible that, working sepa- 
rately, the delegates may reach a general agreement. 

Still another factor of importance is that in regard to the concurrent 
examination of the questions of reparations, tariffs, and the resumption of 
the gold standard. Revision of the insanely high tariffs which are now 
strangling international trade is no doubt highly desirable, but if the United 
States were to lower its tariff so that debtors could pay in goods, our own 
manufacturers would be ruined. Depression would then become worse. 
Yet we cannot insist on the transfer to the United States of either goods or 
gold without disastrous results. 

A partial solution might be to leave the payments abroad, temporarily, in 
the Bank for International Settlements or other depository, or to float loans 
to be purchased by the public of the various states. Such loans could be 
made very attractive if the governments concerned would agree not to subject 
them to taxation. 

It would also be possible for the debtor states to render other services, in 
place of cash payments, as, for example, building ships or undertaking mari- 
time transportation, but every service of such a nature would have a dis- 
astrous effect upon national activities in the same field. 

As for reparations, the consistently maintained attitude of the United 
States has been to refuse to recognize that this problem has any connection 
with the settlement of the obligations of our debtors. But, from a practical 
point of view, the negotiators cannot ignore the fact that the reparations 
payments by Germany will have an important bearing as regards the amount 
which her creditors can and will pay to us. 
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We may expect Great Britain, in furtherance of her own interests, to re- 
turn to the gold standard, but her action might be dressed up in the form 
of a concession in return for which this country would accept a great re- 
duction in the amount due us. This might satisfy public opinion. Any at- 
tempt to transfer British islands of this hemisphere to this country would 
deeply offend British sentiment and would be of doubtful benefit to the 
United States. 

So with each state we must work out acceptable formulae. The United 
States will be on the safest ground if we direct our efforts towards the fullest 
recognition of the open door policy, the unconditional most-favored-nation 
clause, and the abolition of monopolies and import quotas. 

A very important factor in the settlement of the whole problem will be the 
status of Russia. Certainly the recognition of the Soviet Government by 
the United States would smooth many difficulties in the negotiations. The 
question is whether we have gone as far as practicable in support of the 
principles which the Soviets have defied. There are indications that the new 
administration intends to take this step, perhaps with qualifying reservations 
intended to give moral support to the principles which such recognition might 
seem to violate. 

President Roosevelt has a great opportunity to act as supreme negotiator 
between the nations and his people. The Americans are a political people. 
In time of crisis, as has been demonstrated, they trust their chief executive 
and will make every possible effort to accept whatever solution he may 


approve. He holds the destiny of other lands than our own in his hands. 
He must of necessity assume a heavy responsibility to the world which will 
be judged in the light of history. 


Euuery C. STOWELL 


THE REPORT OF THE ASSEMBLY OF THE LEAGUE OF NATIONS 
ON THE SINO-JAPANESE DISPUTE 


The report adopted by the Special Assembly of the League of Nations on 
February 24, 1933, is an epoch-making document.!. It marks a triumph for 
the collective system of handling international disputes. A new goal has 
been set in the process of pacific settlement, and a precedent has been es- 
tablished which may serve as a guide for the future. For the first time since 
the League of Nations was organized in 1920, the procedure of Article 15 of 
the Covenant has been followed out, and new significance has been given to 
its provisions. Never before in history has there been any comparable 
expression of a world judgment on a dispute between two nations. The re- 


1 The draft report presented to the Special Assembly is published in League of Nations 
Document, A (Extr.). 22. 1933. VII. Two slight changes were made in the draft as it 
was adopted, for which see Documents A (Extr.). 22. 1933. VII (addendum), and 
A (Extr.). 22 (a). 1933. VII. The report has recently been published by the World Peace 
Foundation, as “‘The Verdict of the League, China and Japan in Manchuria.” 
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port, with the record of the efforts leading up to it, is worth a whole library of 
volumes on the law as to international disputes. 

China’s appeal to the Council on September 22, 1931, following the clash 
at Mukden on September 18-19, 1931, was based on Article 11 of the 
Covenant. On January 29, 1932, the Chinese Government addressed a new 
appeal to the Council, based on Articles 10, 11 and 15 of the Covenant; 
and on February 19, 1932, at China’s request, the dispute was transferred to 
the Special Assembly. Under paragraph 3 of Article 15, the Council or the 
Assembly has the duty to “endeavor to effect a settlement of the dispute.” 
Though seventeen months were devoted to this endeavor by the Council 
and the Assembly, it did not “effect a settlement.” Under paragraph 4 of 
Article 15, it was therefore the duty of the Special Assembly “either unani- 
mously or by a majority vote” to “make and publish a report containing a 
statement of the facts of the dispute and the recommendations which are 
deemed just and proper in regard thereto.” The adoption of the report of 
February 24, 1933, is the Assembly’s performance of that duty. 

As in previous disputes which have come before it, the Council began in 
1931 by devoting its efforts to stopping hostilities. Its resolution of Septem- 
ber 30, 1931,2 was adopted under circumstances which seemed to warrant 
some optimism. Later developments were otherwise, however. On Octo- 
ber 24, 1931, the adoption of a more drastic resolution,’ calling for the with- 
drawal of Japanese forces in Manchuria to the railway zone by November 
16, 1931, was defeated by the single vote of the Japanese representative who 
opposed fixing a date for a withdrawal. On December 10, 1931, the Coun- 
cil reaffirmed its resolution of September 30, 1931, and decided to adopt a 
suggestion which both parties had made that a commission of enquiry be 
sent “to study on the spot and to report to the Council on any circum- 
stance which, affecting international relations, threatens to disturb peace 
beween China and Japan, or the good understanding between them, upon 
which peace depends.” > It was no small task to select the members of that 
commission, to recruit its staff, and to initiate its work; but before the end of 
February, 1932, the Commission of Enquiry was “on the spot” and on its 
job. Meanwhile, hostilities in a new area called for more immediate meas- 
ures, and during the early months of 1932, the Council and Assembly were 
forced to devote their efforts to the situation at Shanghai. At the sugges- 
tion of the Council, consular representatives at Shanghai of Italy, Great 
Britain, France, Norway, Germany, and Spain were organized as a Con- 
sular Commission, which, with the collaboration of the consular representa- 


* League of Nations Official Journal, 1931, p. 2307. 3 Td., p. 2340. 

* Action under Article 11 seems to require unanimity. Yet it was not made clear at the 
time, that the draft resolution was not adopted; the President of the Council declared it 
“adopted unanimously except for one vote.” IJd., p. 2359. The report adopted by the 
Special Assembly on February 24, 1933, makes it plain that the draft resolution of October 
24, 1931, is not to be regarded as having been adopted. 

5 League of Nations Official Journal, 1930, p. 2374. 
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tive of the United States, kept the Council informed of developments there.® 
The armistice at Shanghai was not signed until May 5, 1932. Before that 
date, on February 18, 1932 the independence of “Manchukuo” had been 
declared, and a new administration was being set up in Manchuria. On 
March 11, 1932, the Special Assembly followed a lead given by the Govern- 
ment of the United States? and declared “that it is incumbent upon the 
members of the League of Nations not to recognize any situation, treaty or 
agreement which may be brought about by means contrary to the Covenant 
of the League of Nations or to the Pact of Paris.”® Further progress in 
handling the situation had to await the report of the Commission of En- 
quiry. On July 1, 1932, the six-months’ time-limit for the Assembly’s re- 
port, set by Article 12 of the Covenant and made applicable by paragraph 
10 of Article 15, was prolonged “to the extent that may be strictly necessary 
and on the understanding that the said extension shall not constitute a 
precedent.” ® 

The Commission of Enquiry completed a unanimous report at Peiping on 
September 4, 1932, and on October 2 it was published simultaneously in vari- 
ous capitals.1° It was a signal achievement to produce a comprehensive 
and authoritative statement of such a complicated situation, and the report 
was at once recognized to set a new standard of international action.1_ The 
situation was further complicated, however, by Japan’s recognition of “‘ Man- 
chukuo.”” The Council of the League of Nations considered the report of 
the Commission of Enquiry on November 21-23, 1932, and heard the ob- 
servations of both the Chinese and Japanese representatives. On Novem- 
ber 28, 1932, the report was transmitted to the Special Assembly. Seven 
sessions were devoted to the consideration of the report by the Special As- 
sembly, December 6-9, 1932, and on the latter date the Assembly instructed 
its Committee of Nineteen to continue the study of the report and the obser- 
vations of the parties, and “to draw up proposals with a view to the settle- 
ment of the dispute.12 The Committee of Nineteen first endeavored to find 
a basis acceptable to both China and Japan, and from December 12, 1932, 


* The Consular Commission made four reports to the Council. For the texts, see League 
of Nations Official Journal, 1932, Special Supplement No. 101, pp. 194-206. 

7In identic notes sent to the Chinese and Japanese Governments on January 7, 1932. 
United States Department of State Press Releases, January 9, 1932, p. 41. 

® Records of the Special Assembly (Official Journal, Special Supplement No. 101), I, p. 87. 

* Ibid. (Official Journal, Special Supplement No. 102), II, p. 16. 

10 For the text of the report of the Commission of Enquiry, see League of Nations Docu- 
ment, C. 663. M. 320. 1932. VII, and annexes to the same. The report, without the 
maps and annexes, was republished by the United States Department of State as Publication 
No. 378. 

11 Tn 1925, the Commission of Enquiry sent by the Council of the League of Nations to 
investigate the incidents on the Greco-Bulgarian frontier performed a notable service, but 
it dealt with a less acute and a less complicated situation. For its report, see League of 
Nations Official Journal, 1926, p. 196. 

12 Verbatim Record of the Special Assembly, December 9, 1932, p. 1. 
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to February 14, 1933, it devoted most of its energies to this task. Only when 
it was clear that such effort would not succeed, did the Committee of Nine- 
teen proceed to draw up a draft report for adoption by the Assembly. Its 
draft was broadcast to the world by the League of Nations Radio Station on 
February 17, 1933.15 A week later, February 24, 1933, with representatives 
of forty-four members of the League of Nations present, the Special Assem- 
bly adopted the report unanimously except for the vote of the Japanese 
representative.1* 

The Assembly adopted, as its “statement of the facts of the dispute,” the 
four reports of the Consular Commission at Shanghai and eight chapters of 
the report of the Commission of Enquiry, to which it added its own state- 
ment of the developments since September 4, 1932. It then proceeded to 
draw certain conclusions. “Before September 18, 1931, each of the two 
parties had legitimate grievances against the other in Manchuria,” but “the 
Commission of Enquiry found that each of the issues between China and 
Japan was in itself capable of settlement by arbitral procedure.” “No ques- 
tion of Chinese responsibility can arise for the development of events since 
September 18, 1931.” On the other hand, “the military measures of Japan as 
a whole” cannot “be regarded as measures of self-defense”; nor would the 
adoption of such measures have the effect of relieving “a state from comply- 
ing with the provisions of Article 12 of the Covenant.” The “ Manchurian in- 
dependence movement” cannot “be considered as a spontaneous and genuine 
independence movement,” for it “could only be carried through owing to the 
presence of the Japanese troops.” 

In its “recommendations,” the Assembly first adopted ten principles and 
conditions laid down by the Commission of Enquiry.® It then proceeded to 
recommend specific action which should include the evacuation of the Japa- 
nese troops and the establishment in Manchuria of an organization “under 
the sovereignty of, and compatible with the administrative integrity of, 
China.” This organization should “provide a wide measure of autonomy,” 
and it should be in harmony with “the particular rights and interests of 
Japan” and the rights and interests of third states. The relation of the new 
organization to the Chinese Central Government should be made “the sub- 
ject of a declaration by the Chinese Government having the force of an in- 
ternational undertaking.” For the settlement of various questions between 
the two governments direct negotiations should be undertaken “with the 
assistance of a committee set up by the Assembly.” The Governments of 
Belgium, Great Britain, Canada, Czechoslovakia, France, Germany, the Irish 
Free State, Italy, the Netherlands, Portugal, Spain and Turkey were invited 


8 The establishment of the League of Nations Radio Station was due to a recommendation 
of the Commission of Enquiry in the Greco-Bulgarian dispute in 1925. League of Nations 
Official Journal, 1926, p. 208. This was the first occasion of its use in connection with an 
international dispute. 

* The representative of Siam abstained from voting. 

® Report of the Commission of Enquiry, p. 130. 
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to appoint members of this committee, and the Assembly directed that invita- 
tions should also be sent to the Governments of the United States of America 
and the Union of Soviet Socialist Republics. This committee is to report to 
the Assembly on the carrying out of the recommendations, and as regards the 
recommendation as to the evacuation of Japanese troops it is to report within 
three months of the opening of negotiations. The Assembly then underlined 
the points that the recommendations do not provide for a return to the status 
quo ante, and that by adopting the report the members of the League express 
an intention to abstain “from any act which might prejudice the carrying out 
of the recommendations” and to continue “not to recognize” the existing 
régime in Manchuria “either de jure or de facto.” 

On February 24, 1933, the Chinese Government accepted the recommenda- 
tions of the Assembly “subject to the sole condition that the other party also 
accepts them,” and it was stated to be obvious that pending this acceptance 
by Japan the rights of China under paragraph 6 of Article 15 of the Cove- 
nant could not be prejudiced.‘ On the same day the Japanese Govern- 
ment, for its part, availed itself of the privilege accorded by paragraph 5 
of Article 15 of the Covenant, and “made public” by communicating it to the 
Assembly “‘a statement of the facts of the dispute and of its conclusions re- 
garding the same.’!*7 On March 27, 1933, the Japanese Government gave 
notice of its intention to withdraw from the League. 

After adopting the report, the Special Assembly set up a new Advisory 
Committee of Twenty-one to aid the Assembly in performing its duty under 
paragraph 3 of Article 3 of the Covenant and “to aid the members of the 
League in concerting their action and their attitude among themselves and 
with the non-member states.” 18 This Advisory Committee promptly met 
on February 25 and invited the codperation of the Governments of the United 
States of America and the Union of Soviet Socialist Republics. 

On February 25, 1933, the Government of the United States, in a letter 
addressed to the Secretary-General of the League of Nations, expressed its 
general agreement with the conclusions formulated by the Assembly and 
gave a “general endorsement” of the principles of settlement recommended ;® 
later, on March 13, 1933, the Government of the United States accepted the 
invitation to codperate with the Advisory Committee of Twenty-one. On 
March 7, 1933, the Government of the Union of Soviet Socialist Republics 
declined to accept the Assembly’s report or to codperate with the Advisory 
Committee, partly on the ground that a “majority of the states which belong 
or will belong to the Advisory Committee, to be exact 13 out of 22, maintain 
no relations with the Soviet Union and consequently show hostile dispositions 


46 Document A (Extr.). 32. 1933. VII. By paragraph 6 of Article 15, members of 
the League agree not to go to war with any party to a dispute which complies with the 
recommendations of a unanimous report. 

17 Document C. 152. M. 75. 1933. VII. 

18 Verbatim Record of the Special Assembly, 18th meeting, February 24, 1933, p. 1. 

19 Department of State Press Releases, February 25, 1933, p. 146. 
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towards it,” and hence that the Soviet Union would be “deprived of the possi- 
bility of having any contact with the majority of its members.” 7° 

The report of the Assembly does not constitute a declaration that there 
has been a “resort to war” in disregard of “covenants under Articles 12, 13 
or 15.” Apart from action by individual members of the League, the basis 
for an application of the sanctions provided for in Article 16 of the Covenant 
does not therefore exist, and no question of sanctions was dealt with in the 
Assembly’s report. The chief function served by the report is that it 
clarifies world opinion.*! Confronted with an extremely delicate task, the 
Assembly has achieved such a definite agreement that people throughout 
the world can take the report as a basis for judgment. The Assembly has 
not acted precipitately. It has not acted without thorough investigation. 
Its conclusions have commanded the support of most of the governments of 
the world. Its statement of the facts is not to be misunderstood in any 
quarter, and its recommendations may have a far-reaching influence on 
future developments. 

Man ey O. Hupson 


THE SUPREME COURT INTERPRETS THE LIQUOR TREATIES 


For the first time since it decided the important case of The Quadra (Ford v. 
United States, 273 U. 8. 593),1 the Supreme Court of the United States has 
again had occasion to interpret the liquor treaties. In the recent case of The 
Mazel Tov (Cook v. United States, 53 S. Ct. 305),? opinion by Mr. Justice 


Brandeis, the court makes a significant contribution to our understanding of 
the scope of the treaties and of their relation to important national legislation. 

The Mazel Tov was a British vessel capable of a speed not exceeding ten 
miles an hour. It was discovered by officers of the United States coast guard 
within twelve miles of the coast of Massachusetts and was boarded, under 
Section 581 of the United States Tariff Act of 1930,3 at a point eleven and 


20 Document A (Extr.). 38. 1933. VII. 

21 The report has also served as a precedent for the report adopted by the Council, un- 
der paragraph 4 of Article 15 of the Covenant, on March 18, 1933, relating to a dispute 
between Colombia and Peru. 

1See comment in this JouRNAL, Vol. 21 (1927), p. 505. 

2 Decision rendered January 23, 1933. For discussion of the liquor treaties, see this 
Journat, Vol. 20 (1926), pp. 111, 340, 444, Vol. 21 (1927), p. 505; Revue de Droit Inter- 
national et de Législation Comparée, 3d series, Vol. 7, p. 371; Jessup, The Law of Territorial 
Waters, chs. 6-7. 

+ “Sec. 581. Boarding Vessels. Officers of the customs or of the Coast Guard, and agents 
or other persons authorized by the Secretary of the Treasury, or appointed for that purpose 
in writing by a collector may at any time go on board of any vessel or vehicle at any place 
in the United States or within four leagues of the coast of the United States, without as well 
a8 within their respective districts, to examine the manifest and to inspect, search, and 
examine the vessel or vehicle, and every part thereof, and any person, trunk, or package on 
board, and to this end to hail and stop such vessel or vehicle, if under way, and use all 
necessary force to compel compliance, and if it shall appear that any breach or violation of 
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one-half miles from the nearest land. The search disclosed that the only 
cargo on board, other than ship stores, was unmanifested liquor cleared from 
the French possession of St. Pierre. The vessel was bound ostensibly for 
Nassau, a British possession, but had actually been cruising off the coast of 
the United States for the purpose of transferring its liquor to boats from 
shore. The evidence indicated that those in charge of the vessel had not 
intended to come within twelve miles of the coast and there was no proof of 
communication with the coast or that any part of the liquor had been un- 
loaded. The Mazel Tov was seized and turned over to United States customs 
officials, who commenced proceedings against vessel and cargo, under Sections 
585 and 594 of the Tariff Act of 1930, for carrying cargo not included in the 
manifest.* 

From the above statement of the facts in the case of The Mazel Tov, it will 
be clear that hovering in violation of United States customs laws constituted 
the substance of the offence. There was no proof of an offence committed 
within territorial waters and consequently no basis for a proceeding under the 
Prohibition Act.5 The vessel had not come within one hour’s sailing distance 
of the coast, and hence the seizure could not be supported under the treaty 
between Great Britain and the United States, proclaimed May 22, 1924, for 
prevention of the smuggling of liquor. The Tariff Act of 1930 provided the 
only basis for the proceeding and the principal question for decision was 


the laws of the United States has been committed, whereby or in consequence of which such 
vessel or vehicle, or the merchandise, or any part thereof, on board of or imported by such 


vessel or vehicle is liable to forfeiture, it shall be the duty of such officer to make seizure of 
the same, and to arrest, or, in case of escape or attempted escape, to pursue and arrest any 
person engaged in such breach or violation.” 46 U. S. Stat. L. 590, 747. 

4 “Sec. 584. Falsity or Lack of Manifest. Penalties. Any master of any vessel and any 
person in charge of any vehicle bound to the United States who does not produce the mani- 
fest to the officer demanding the same shall be liable to a penalty of $500, and if any mer- 
chandise, including sea stores, is found on board of or after having been unladen from such 
vessel or vehicle which is not included or described in said manifest or does not agree there- 
with, the master of such vessel or the person in charge of such vehicle or the owner of such 
vessel or vehicle shall be liable to a penalty equal to the value of the merchandise so found 
or unladen, and any such merchandise belonging or consigned to the master or other officer 
or to any of the crew of such vessel, or to the owner or person in charge of such vehicle, shall 
be subject to forfeiture, and if any merchandise described in such manifest is not found on 
board the vessel or vehicle the master or other person in charge or the owner of such vessel or 
vehicle shall be subject to a penalty of $500... .” 46 U.S. Stat. L. 590, 748. 

“Sec. 594. Libel of Vessels and Vehicles. Whenever a vessel or vehicle, or the owner or 
master, conductor, driver, or other person in charge thereof, has become subject to a penalty 
for violation of the customs-revenue laws of the United States, such vessel or vehicle shall 
be held for the payment of such penalty and may be seized and proceeded against summarily 
by libel to recover the same... .” 46 U.S. Stat. L. 590, 751. 

The District Court dismissed the libel. (51 F. (2d), 292.) The Circuit Court of Appeals 
for the First Circuit vacated the decree of the District Court and remanded the case. (56 
F. (2d), 921.) The case was taken to the Supreme Court on certiorari to the Circuit Court 
of Appeals. (53S. Ct. 10.) 

541 U.S. Stat. L. 305. 

$43 U.S. Stat. L. 1761; this Journat, Vol. 18 (1924), Supp., p. 127. 
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whether Section 581 of the Act, as applied to British vessels, had been modified 
by the treaty.” 

At this point it is necessary to take account of a modification of United 
States customs laws which was first introduced in the Tariff Act of 1922, in 
order to provide more effectively for the suppression of liquor smuggling, 
and which is incorporated in Section 581 of the Tariff Act of 1930 under which 
the seizure of The Mazel Tov was made. From 1790 to 1922, United States 
customs laws contained provisions forbidding the unloading of cargoes with- 
out permission, requiring the exhibition of manifests, and authorizing search 
and seizure, which were expressly made effective in all marginal waters out 
to the twelve-mile limit and applicable to foreign as well as to domestic 
vessels. Until the recent seizures for liquor smuggling, the enforcement of 
these statutory provisions against foreign vessels had provoked no protest 
from other states.® Indeed, the legislation, in providing for a limited exercise 
of extraterritorial authority on the high seas adjacent to territorial waters in 
aid of the enforcement of territorial laws, was quite in line with a type of 
legislation which has been widely adopted in other maritime countries and 
which may be said to find support, notwithstanding some controversy, in the 
unwritten rules of international law.2° From 1790 to 1922, however, this 
type of legislation in the United States was made applicable to foreign ships 
only in case they were bound to the United States. In the Tariff Act of 1922, 
Section 581 was made applicable to all ships, foreign and domestic, whether 
bound for the United States or not, and the legislation was drawn in terms so 
broad that it could be invoked in connection with the enforcement of the 
prohibition laws.44_ Thus, as an aid to prohibition enforcement, an important 
provision of the customs laws was expanded to serve the purpose of legislation 
against hovering. For the first time the United States adopted a statute 
which could be called with propriety a hovering statute.2 After a short 


7 “The main question for decision is whether Section 581 of the Tariff Act of 1930, c. 497, 
46 Stat. 590, 747 (19 USCA §1581), is modified, as applied to British vessels suspected of 
being engaged in smuggling liquors into the United States, by the treaty between this 
country and Great Britain proclaimed May 22, 1924 (43 Stat. 1761).” The Mazel Tov (Cook 
v. United States), 53 S. Ct. 305, 306. 

® See Act of 1790, §§9, 10, 11, 12, 13, 14, 31 (1 U.S. Stat. L. 145, 155, 156, 157, 158, 164); 
Act of 1799, §§23, 24, 25, 26, 27, 28, 54 (1 U. S. Stat. L. 627, 644, 646, 647, 648, 668); Act of 
1866, §25 (14 U. S. Stat. L. 178, 184); U. S. Rev. Stat., §§2760, 2806, 2809, 2811, 2814, 
2867, 2868, 3067; Jessup, The Law of Territorial Waters, 80. 

*See U. S. For. Rel. (1875), Pt. I, 649; ibid. (1912), 1287. 

10 See Jessup, The Law of Territorial Waters, 75-112; Research in International Law 
(1929), 241, 333; 40 Harv. L. Rev. 1, 12. 

11 Reénacted in! identical terms as Sec. 581 of the Tariff Act of 1930 (see note 3, supra). 
See also Jessup, The Law of Territorial Waters, 212; The Mazel Tov (Cook v. United States), 
53 S. Ct. 305, 309. 

12 The earlier statutes have been called “hovering acts”; but it is believed that a distinc- 
tion should be made between protective legislation applicable to inbound vessels only and 
legislation which seeks to penalize foreign vessels for facilitating violations of the territorial 
law by hovering off the coast. 
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period of controversy with Great Britain, the treaty of 1924 for the prevention 
of liquor smuggling was concluded. Was this treaty intended to be only 
supplementary to existing legislation, or was it intended to provide a complete 
and comprehensive definition of permissible measures for the suppression of 
liquor smuggling, as between Great Britain and the United States, superseding 
all prior inconsistent legislation? If the latter, the problem was further 
complicated by Section 581 of the Tariff Act of 1930, which reénacted in 
identical terms Section 581 of the Tariff Act of 1922 after the treaty was 


concluded. 

The Supreme Court decides, in the case of The Mazel Tov, that the treaty 
was intended to provide a comprehensive definition of permissible measures 
for the suppression of liquor smuggling, as between Great Britain and the 
United States, supplanting rather than supplementing inconsistent national 
legislation, and that the Tariff Act of 1930 should be construed in harmony 
with the treaty.1% This decision is fortified, in the opinion of the court, by the 
language of the treaty and by the history of the negotiations which led to its 
conclusion. Being later in date than the Tariff Act of 1922, the treaty super- 
seded as much of the act as was inconsistent with the treaty.14 This con- 
clusion was confirmed by the course of subsequent administrative practice." 
The treaty was not modified by the reénactment of Section 581 in the Tariff 
Act of 1930, after the treaty had been concluded, since an intention to modify 
a treaty by subsequent legislation should never be found unless clearly ex- 


13 The decision of the Circuit Court of Appeals was reversed and vessel and cargo were 
released. It is to be assumed, of course, that similar treaties with other countries will be 
construed in the same way. Similar treaties have been concluded with Norway, July 2, 
1924 (43 U. S. Stat. L. 1772); Denmark, July 25, 1924 (43 ibid. 1809); Germany, Aug. 11, 
1924 (43 ibid. 1815); Sweden, Aug. 18, 1924 (43 ibid. 1830); Italy, Oct. 22, 1924 (43 ibid. 
1844); Panama, Jan. 19, 1925 (43 ibid. 1875); Netherlands, April 8, 1925 (44 ibid. 2013); 
Cuba, June 19, 1926 (44 zbid. 2395); Spain, Nov. 17, 1926 (44 ibid. 2465); France, March 12, 
1927 (45 ibid. 2403); Belgium, Jan. 11, 1928 (45 ibid. 2456); Greece, Feb. 18, 1929 (45 ibid. 
2736); Japan, Jan. 16, 1930 (46 ibid. 2446); Poland, Aug. 8, 1930 (46 ibid. 2773); and Chile, 
Nov. 26, 1930 (46 zbid. 2852). 

14 “The treaty, being later in date than the Act of 1922, superseded, so far as inconsistent 
with the terms of the act, the authority which had been conferred by Section 581 upon 
officers of the Coast Guard to board, search, and seize beyond our territorial waters. Whit- 
ney v. Robertson, 124 U. 8S. 190, 194, 8 S. Ct. 456, 31 L. Ed. 386. For in a strict sense the 
treaty was self-executing, in that no legislation was necessary to authorize executive action 
pursuant to its provisions.” (53 S. Ct. 305, 311.) 

16 “Shortly after the treaty took effect, the Treasury Department issued amended 
instructions for the Coast Guard which pointed out, after reciting the provisions of Section 
581, that ‘in cases of special treaties, the provisions of those treaties shall be complied with’; 
and called attention particularly to the recent treaties dealing with the smuggling of intoxi- 
cating liquors. The Commandant of the Coast Guard, moreover, was informed in 1927, 
as the Solicitor General states, that all seizures of British vessels captured in the rum- 
smuggling trade should be within the terms of the treaty, and that seizing officers should be 
instructed to produce evidence, not that the vessel was found within the four-league limit, 
but that she was apprehended within one hour’s sailing distance from the coast.” (53 
S. Ct. 305, 311.) 
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pressed.1® It results that all searches and seizures of British vessels in the 
enforcement of the prohibition laws are governed by the treaty, while the 
Tariff Act of 1930 continues to govern searches and seizures in the enforce- 
ment of customs laws not related to prohibition. Delivering the opinion of 
the court, Mr. Justice Brandeis said: 


Searches and seizures in the enforcement of the laws prohibiting alco- 
holic liquors are governed, since the 1930 act, as they were before, by the 
provisions of the treaty. Section 581, with its scope narrowed by the 
treaty, remained in force after its reénactment in the act of 1930. The 
section continued to apply to the boarding, search, and seizure of all 
vessels of all countries with which we had no relevant treaties. It con- 
tinued also, in the enforcement of our customs laws not related to the 
prohibition of alcoholic liquors, to govern the boarding of vessels of those 
—— with which we had entered into treaties like that with Great 

ritain. 


In addition to determining the effect of the liquor treaty in relation to 
United States customs legislation, the decision in the case of The Mazel Tov 
establishes an important limitation upon the principle, occasionally invoked 
with success, that the jurisdiction of a court may in some circumstances be 
founded upon possession wrongfully acquired.18 It was contended that the 
illegality of the seizure was immaterial, since the United States had ratified 
by commencing forfeiture proceedings, that the District Court acquired 
jurisdiction when the seized vessel was brought within its control, and that 
the claimant had waived any right to object by answering to the merits. It 
was held, however, that the principle invoked was inapplicable to the present 
case. ‘The objection to the seizure,” said Mr. Justice Brandeis, 


is not that it was wrongful merely because made by one upon whom the 
government had not conferred authority to seize at the place where the 
seizure was made. The objection is that the government itself lacked 
power to seize, since by the treaty it had imposed a territorial limitation 
upon its own authority. . . . Our government, lacking power to seize, 
lacked power, because of the treaty, to subject the vessel to our laws. 
To hold that adjudication may follow a wrongful seizure would go far to 
nullify the purpose and effect of the treaty. Compare United States v. 
Rauscher, 119 U.S. 407, 7S. Ct. 234, 30 L. Ed. 425.19 


16 “The treaty was not abrogated by re-enacting Section 581 in the Tariff Act of 1930 in 
the identical terms of the Act of 1922. A treaty will not be deemed to have been abrogated 
or modified by a later statute, unless such purpose on the part of Congress has been clearly 
expressed. Chew Heong v. United States, 112 U. S. 536, 5 S. Ct. 255, 28 L. Ed. 770; 
United States v. Payne, 264 U. S. 446, 448, 44 S. Ct. 352, 68 L. Ed. 782. Here, the contrary 
appears. The committee reports and the debates upon the Act of 1930, like the re-enacted 
section itself, make no reference to the treaty of 1924. Any doubt as to the construction 
of the section should be deemed resolved by the consistent departmental practice existing 
before its re-enactment.” (53 S. Ct. 305, 311.) 

1753S. Ct. 305, 311-312. 

8 See The Richmond, 9 Cr. 102; The Merino, 9 Wh. 391; The Tenyu Maru, 4 Alaska, 129; 
The Grace and Ruby, 283 Fed. 475; The Homestead, 7 F. (2d), 413; 40 Harv. L. Rev. 1, 10. 

9 53 S. Ct. 305, 312. 
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In view of the very broad grounds upon which the decision in the case of 
The Mazel Tov was based, of the very clear repudiation of any inference that 
United States authorities were in any way restricted by the treaty in the 
enforcement of customs laws, except as those laws might be invoked to prevent 
liquor smuggling, and of the obvious fact that the issue was precipitated by 
the broadening, with ulterior purpose, of the scope of the provision incorpo- 
rated in Section 581 of the Tariff Act of 1922, the suggestion in the dissenting 
opinion of Mr. Justice Sutherland and Mr. Justice Butler®° that the decision 
in some way cuts down “the rights claimed by the United States under the 
hovering statutes in force since the organization of our government” seems 
ill-founded. The decision might have been rested upon narrower grounds. 
It might have been pointed out that United States statutes do not penalize 
mere hovering. Section 581 might have been construed, in connection with 
Section 584, as applicable to inbound vessels only. In placing the decision on 
broader grounds, however, the Supreme Court has left unaffected the tradi- 
tional practice of the United States in making certain of its customs regula- 
tions applicable to inbound foreign vessels within the twelve-mile limit and 


at the same time has manifested a high regard for treaty obligations. 
Epwin D. Dickinson 


REGIONAL UNDERSTANDINGS 


The term “regional understanding” when introduced at the Peace Con- 
ference in 1919 in Article 21 of the Covenant of the League of Nations was 
regarded by many as too indefinite to be of value. Others saw its special 
value in its indefiniteness as covering various types of understandings. At 
first aimed by Americans to conserve the Monroe Doctrine, the British hoped 
to bring under it any international engagement or understanding for secur- 
ing peace. The Chinese delegation saw danger that understandings “good, 
bad and indifferent” would be introduced. The obligations which might 
flow from a regional understanding gave rise to further differences. Sanc- 
tions for the maintenance of regional understandings were sought by some 
states, particularly by France, but avoided by others. The report made to 
the British Government found in the expression in regard to regional under- 
standings in Article 21 a spirit consistent with Article 10 of the Covenant 
of the League of Nations, which it was stated extended the principle of the 
Monroe Doctrine to the whole world. After the Covenant was drawn up 
there were enumerated more than thirty agreements and arrangements under 
the category of regional understandings, including such as the Lansing-Ishii 
agreement referring to “territorial propinquity,” the Locarno Pact, and 
others. 

Changing international relations have modified the concept of regional 
understanding, which has been variously explained and now is set forth as 
of wider scope than at the time of drafting the Covenant of the League of 


20 53 S. Ct. 305, 312. 
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Nations. Some of the differences of statement rest upon the possible dif- 
ferences in interpretation of the French and English versions of Article 21 
of the Covenant of the League of Nations. These versions are as follows: 


Art. 21. Nothing in this Covenant shall be deemed to affect the 
validity of international engagements, such as treaties of arbitration or 
regional understandings like the Monroe Doctrine, for securing the main- 
tenance of peace. 


Art. 21. Les engagements internationaux, tels que les traités d’arbi- 
trage, et les ententes régionales, comme la doctrine de Monroe, qui as- 
surent le maintien de la paix, ne sont considérés comme incompatibles 
avec aucune des dispositions du présent Pacte. 


The scope of the Monroe Doctrine even as a regional understanding seems 
to have been somewhat modified by the recent pronouncements of Argen- 
tina, Brazil, Chile and Peru in regard to South American affairs. It may be 
reasoned that as the Monroe Doctrine is unilateral in origin, the multilateral 
doctrine of the South American states should receive recognition for the 
area involved, to the exclusion of the Monroe Doctrine. 

If a state or a group of states can announce regional understandings, there 
may arise a query as to the limits which may be put to such acts. The 
Covenant of the League of Nations implies that their validity is to be re- 
spected if the regional understandings, of which the Monroe Doctrine is an 
example, are “for securing the maintenance of peace.” There then arises 
the question as to what authority shall determine the object of a regional 
understanding or its conformity to the conditions of validity. Not all 
would agree as to what are understandings “for securing the maintenance of 
peace.” The assertion of the party or parties behind the proposition would 
manifestly not be the sole determining factor. Perhaps time would be the 
test. In any case, Article 21 of the Covenant of the League of Nations illus- 
trates the result of an attempt to embody in a treaty as regulating interna- 
tional relations a provision of which there is not adequate definition. 

GrorGE GRAFTON WILSON 


MAPS AS EVIDENCE IN INTERNATIONAL BOUNDARY DISPUTES 


A map is a portrayal of geographical facts, and usually also of political 
facts associated with them; for the cartographer commonly endeavors to 
reveal not only what nature has wrought, but also what states have decreed 
with respect to her works. Thus he depicts not only mountains and rivers 
and cities and bays, but also the political entity with which they are asso- 
ciated, and the names that they bear. The competence of the cartographer 
to paint a true picture depends upon his knowledge of the topography of the 
area with which he deals. If that is meagre, and his suppositions erroneous, 
he offers doubtful guidance. 

Until the beginning of the nineteenth century, cartographers lacked re- 
liable geographical data concerning many features of the Western Hemi- 
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sphere. As those features sometimes formed the bases on which states 
proceeded to act in establishing boundaries, the early map-makers not infre- 
quently proved to be bad blunderers when they undertook to depict the 
territorial limits of particular countries. Ignorance of essential topographi- 
cal facts occasionally led the geographers to locate mountains or rivers in 
fantastic positions that nature herself had avoided, or to assign to them 
names by which they were not commonly or locally known. Moreover, such 
portrayals, however erroneous, not infrequently misled equally ill-informed 
negotiators of treaties of limits, who were inclined to accept the testimony of 
the cartographer recorded in his map as the basis of the description of a 
frontier worthy of incorporation in a formal international agreement.! 

In Central and South America the character of the country and the absence 


1 The negotiators of the Treaty of Peace between the United States and Great Britain, 
signed Nov. 30, 1782, and which laid down boundaries, had before them and used a map 
made in England by one John Mitchell in 1755. The eastern boundary of the United States 
was declared by the treaty to begin “by a line to be drawn along the middle of the River St. 
Croix from its mouth in the Bay of Fundy to its source.” Miller’s Treaties, II, 96, 97. 
“On Mitchell’s map . . . the River St. Croix appears as a stream of considerable volume, 
having its source in a lake called Kousaki and its mouth at the eastern head of what is now 
known as Passamaquoddy Bay, though on the map the greater part of the bay has no sepa- 
rate designation and appears merely as a part of the Bay of Fundy. To the westward on the 
same map is another stream called the ‘Passamacadie’ (Passamaquoddy), emptying into a 
small bay or estuary of the same name. But, while Mitchell’s map was correct in represent- 
ing two streams of some magnitude as falling into the body of water commonly known as 
Passamaquoddy Bay, it did not give their true courses or positions, nor was there in the 
region any river then commonly known as the St. Croix. This name originated with the 
early French explorers, from whose charts it was transferred to later maps, on which it was 
given first to one stream and then to another; and in all these maps, including that of 
Mitchell, the topography of the region was inaccurate.”’ (Moore, International Adjudica- 
tions, I, 6.) Under Article V of the Jay Treaty of Nov. 19, 1794, there was referred to an 
arbitral commission the question ‘‘ What river was truly intended under the name of the 
River St. Croix mentioned in the Treaty of Peace.” Méiller’s Treaties, II, 245, 249. The 
decision of the commissioners was given at Providence, Rhode Island, Oct. 25, 1798. A 
complete account of the arbitration is contained in Moore, International Adjudications, 
Vols. I and II. For the text of the decision see id., II, 373. 

See also Dr. Karl Sapper, “‘A Modern Boundary Question,” Geopolitik, Berlin, November, 
1928 (translated and published by the Boundary Commission of Guatemala, 1929), 7-8, in 
relation to the effect of the reliance of Guatemalan Commissioners upon a map by a German 
geographer, Herman Au (1876), in negotiating in 1881, a boundary treaty with Mexico. 

Article III of the treaty between the United States and Spain of 1819, set forth the 
boundary line between the two countries west of the Mississippi, describing it in part as 
“then following the course of the Rio Roxo, westward, to the degree of longitude 100 west 
from London and 23 from Washington; . . . the whole being as laid down in Melish’s Map 
of the United States, published at Philadelphia, improved to the first of January, 1818.” 
As a matter of fact Melish’s map located the 100th meridian far east of the place where 
the true meridian is, when properly delineated. In an exhaustive opinion interpretative 
of the treaty, the Supreme Court of the United States, in 1896, concluded that the reference 
to the 100th meridian was to that meridian astronomically located, and not necessarily 
to the 100th meridian as located on Melish’s map. See United States v. Texas, 162 U. S. 1, 
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of surveys greatly retarded the acquisition of knowledge of geographical 
facts requisite for the preparation of accurate or sufficient maps until after 
the close of the colonial régime in the nineteenth century.” Prior to that 
time the cartographers could not have been expected to know, still less to 
portray, the exact frontiers between adjacent provinces that frequently fol- 
lowed natural boundaries. When, therefore, independence dawned in Cen- 
tral America in 1821, no geographer had in fact made reliable portrayal of 
the precise boundaries of the old Spanish provinces which were to constitute 
the dividing lines between the territories of the new republics. 

Arbitrators, advocates, and publicists have long perceived and uttered 
salutary warnings respecting the danger of reliance upon maps made by 
authors who were themselves ignorant of essential topographical facts, as a 
means of deriving correct conclusions concerning the exact location of 
boundaries that might be in dispute. In so doing they have been inclined 


2 “When the process of emancipation was complete, not a single boundary line had been 
actually agreed upon and defined, much less marked. Even where attempts were made to 
indicate them, the indications were insufficient or defective, owing to want of precise geo- 
graphical data. The earlier laws, decrees and orders of the former Spanish government, 
home and colonial, were for the same reason necessarily insufficient.” John Bassett Moore, 
Memorandum on Uti Possidetis, Costa Rica-Panama Arbitration, 1913, p. 21. 

“Authenticated maps are also to be considered, although such descriptive material is of 
slight value when it relates to territory of which little or nothing was known and in which it 
does not appear that any administrative control was actually exercised.”” Opinion and 
Award of Guatemala-Honduras Special Boundary Tribunal, January 23, 1933, p. 8. 

3“ for Maps are from the Nature of them a very slight Evidence, Geographers often lay them 
down upon incorrect Surveys, copying the Mistakes of one another; and if the Surveys be correct, 
the Maps taken from them, tho’ they may show the true position of a Country, the Situation of 
Islands and Towns, and the Course of Rivers, yet can never determine the Limits of a Territory, 
which depend entirely upon authentic Proof; and the Proofs in that Case, upon which the 
Maps should be founded to give them any Weight, would be themselves a better Evidence, 
and therefore ought to be produced in a Dispute of this Nature, in which the Rights of King- 
doms are concern’d.” (Memorial of the British Commissaries, Jan. 11, 1751, Dispute Con- 
cerning the Limits of Nova Scotia or Acadia, 1750-1751, quoted as Document No. 1430, 
Joint Appendix, Canada-Newfoundland Boundary Dispute in the Labrador Peninsula, Vol. 
VIII, p. 3755; quoted also by Mr. Ward Chipman in his Supplemental Argument in behalf of 
Great Britain, in the St. Croix River Arbitration, June 30, 1798, Moore, International 
Adjudications, II, 27.) 

See discussions of nature and validity of maps as evidence by counsel for both Great 
Britain and the United States in the St. Croix River Arbitration, Moore, International 
Adjudications, I, 282, 289, II, 27, 91, 165, 173, 240-241; Sir Travers Twiss, The Oregon 
Question Examined, London, 1846, 288, 305-306; S. Mallet-Prevost, Report on the Carto- 
graphical Testimony of Geographers, British Guiana-Venezuelan Arbitration, Counter-Case 
of Venezuela (New York, 1898), II, 267-311, Appendix No. 6. 

See Alaskan Boundary Tribunal, Proceedings, Senate Doc. No. 162, 58th Cong., 2d Sess., 
Washington, 1904, especially, Opinion of Lord Alverstone on Second Question, I, 34; Opinion 
of United States Members on Fifth Question, I, 61; Case of Great Britain III, 100-102; Oral 
Argument of Sir Robert Finlay, VI, 293; Oral Argument of Mr. Dickinson (for United 
States), VII, 764, 771, 781; Oral Argument of Mr. Taylor (for United States), VII, 539. 

See Memorandum of Authorities and Opinions on Evidential Value of Maps, Joint Ap- 
pendix, in the Matter of the Boundary Between The Dominion of Canada and the Colony 


) 
a 
e 
1s 
of 
e 
e 
A 
1S, 
T, 
in 
an 
he 
as 
est 
ap 
ere 
ive 
ce 
ily 


314 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


to accentuate the insufficiency of the older maps made at a time when errone- 
ous suppositions of cartographers touching particular areas was notorious. 
On the other hand, the negotiators of quite modern conventions for the ad- 
justment of boundary disputes have at times authorized, if not obliged, 
arbitral tribunals to heed maps, and even venerable ones as sources of light, 
a circumstance not inexplicable where a treaty has registered a common de- 
sign to test the pretensions of opposing litigants by reference to events from 
a remote past, rather than to a situation of fact existing at a particular 
time.* 

When a cartographer possessed of requisite geographical data proceeds 
to make a map setting out political as well as physical situations, his trust- 
worthiness as a witness must depend upon the impartiality with which he 
paints his picture. This is bound to be enhanced when, in portraying an 
area under dispute between two states, he is himself alien to the controversy, 
and as a neutral, escapes the temptation to accentuate the pretensions of his 
own country. 

A map-maker may be employed to reveal what a particular state such as 
his own asserts to be the full measure of its territorial domain, regardless of 
the propriety of the assertion, and without intimation that the portrayal 


of Newfoundland in the Labrador Peninsula, in the Privy Council, Vol. VIII, Sec. III, 
3755-3766. 

Also The King ». Price (1926), 8. C. R. (Can.) 28, quoted in document last cited, 3763; Re 
Boundary between Canada and Newfoundland in the Labrador Peninsula, 1927, 137 L. T. R. 
187. 

Declared Huber, Sole Arbitrator, in his award of April 4, 1928, in the Palmas Island Arbi- 
tration between the United States and the Netherlands: “Any maps which do not precisely 
indicate the political subdivisions of territories, and in particular the Island of Palmas (or 
Miangas) clearly marked as such, must be rejected forthwith, unless they contribute—sup- 
posing that they are accurate—to the location of geographical names. Moreover, indica- 
tions of such a nature are only of value when there is reason to think that the cartographer 
has not merely referred to already existing maps . . . but that he has based his decision on 
information carefully collected for the purpose. Above all, then, official or semi-official 
maps seem capable of fulfilling these conditions, and they would be of special interest in 
cases where they do not assert the sovereignty of the country of which the Government has 
caused them to be issued. 

“Tf the Arbitrator is satisfied as to the existence of legally relevant facts which contradict 
the statements of cartographers whose sources of information are not known, he can attach 
no weight to the maps, however numerous and generally appreciated they may be. 

“The first condition required of maps that are to serve as evidence on points of law is 
their geographical accuracy. It must here be pointed out that not only maps of ancient 
date, but also modern, even official or semi-official maps seem wanting in accuracy.” (Pub- 
lication, International Bureau of the Permanent Court of Arbitration, 1928, 36-37; this 
JourRNAL, Vol. 22 (1928), p. 891.) See Counter-Memorandum of Netherland Government, 
in same case, 11, and 61, Annex II. Cf. Rejoinder of United States in same case, 28. 

4See Art. III, treaty between Bolivia and Peru, of Dec. 30, 1902, this Journat, Vol. 3 
(1909), Supp., 383; Art. II, treaty between Honduras and Nicaragua, of Oct. 7, 1894, 
Martens, Nouv. Rec. Gén. 2 sér., XXXV, 563, and award of King of Spain, Dec. 23, 1906, 
Gaceta de Madrid, No. 359. 
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depicts the scope of a claim rather than the position of an accepted boundary. 
Thus the aggressive territorial aspirations of a state may, in the course of a 
span of years, be reflected in a progressive series of maps that grimly depict 
the actual and gradual advance; and the later portrayals may thus differ 
sharply from the earlier ones, even though no treaty has in fact extended 
limits or modified a frontier. Such an achievement of the cartographer may, 
however, in the course of a protracted boundary dispute, prove to be embar- 
rassing, because the chief service of the later maps may be to accentuate the 
extent of the variation from a line previously accepted as reasonable or 
sufficient. 

The cartographer officially employed to portray the political limits of a 
particular state is usually cognizant of their scope. His map may, there- 
fore, be taken as the embodiment of the full extent of its territorial preten- 
sions. Thus a map published by a state, or under its auspices, or purporting 
to reflect its position, and which it has been disposed to utilize as a means of 
publicly revealing its position, may be fairly accepted as establishing that 
when issued it represented what that state deemed the limits of its domain. 
Moreover, when a series of maps of such a kind, appearing within a few 
decades, tell the same story and depict substantially the same limits, the 
conclusion is justified that they mark a frontier beyond which the interested 
state cannot go without some fresh and definite and respectable process of 
acquisition, such as one embodied in a treaty of accession. Thus, in the 
course of a boundary arbitration the most obvious function of an official 


map issued under the auspices of a particular litigant may be that of holding 
that litigant in leash.® 

Arbitral tribunals have perceived the point, and dwelt upon it. The 
Judicial Committee of the Privy Council did so, in substance, in the course 
of its opinion, in 1927, in the Canada-Newfoundland Boundary Dispute in 
the Labrador Peninsula. After discussing a number of maps it said: 


The maps here referred to, even when issued or accepted by depart- 
ments of the Canadian Government, cannot be treated as admissions 
binding on that Government; for even if such an admission could be 
effectively made, the departments concerned are not shown to have had 
any authority to make it. But the fact that throughout a long series 
of years, and until the present dispute arose, all the maps issued in 
Canada either supported or were consistent with the claim now put for- 
ward by Newfoundland, is of some value as showing the construction 
put upon the Orders in Council and statutes by persons of authority and 
by the general public in the Dominion.® 


5 The last two paragraphs of the text constitute a repetition of the substance of pages 342 
and 343 (prepared in part by this author) of the Counter-Case of Guatemala, in the 
Guatemala-Honduras Boundary Arbitration, under the treaty of July 16, 1930. 

L.T.R. 187, 199. 

See also The King v. Price (1926), S. C. R. (Can.) 28. 

“In all of these maps issued by Russia, Great Britain, and the United States, the boundary 
line is drawn around the heads of the inlets. It is not contended that this boundary line 
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Maps of the present day, prepared by scientific persons possessed of 
accurate and sufficient topographical data may, and commonly do, serve to 
portray geographical facts in illuminating fashion. Moreover, their authors, 
when not associated officially or otherwise with adjacent states whose com- 
mon frontier is in dispute, may be singularly qualified to indicate how im- 
partial observers, neutral to the controversy, suppose that the correct line of 
demarcation should run. A series of maps of such authorship, in substantial 
harmony with each other in that regard, serves to reveal the widespread char- 
acter of the supposition. It may be doubted, however, whether such a series 
of maps, however numerous, necessarily proves that the boundary which they 
unite in prescribing is necessarily the correct one, to be accepted as the 
juridical basis of the proper frontier, especially when they are contradicted 
by trustworthy evidence of title.” 

Photographs and maps of an aérial survey of a disputed area, obviously 
register exact portrayals of utmost value to a tribunal or commission bur- 
dened with the task of ascertaining the location of an international boundary 
and are the means of disclosing every physical aspect thereof of which such 
a body may seek to take cognizance. The Guatemala-Honduras Special 
Boundary Tribunal, under the treaty of July 16, 1930, employed such an in- 
strumentality,§ and appended to its opinion and award of January 23, 1933, 
a preliminary map, compiled from aérial photographs, in pursuance of its 
ruling of June 29, 1932, on which a boundary line established by the award 


was drawn. 
CHARLES CHENEY 


was an accurate location of the true boundary. In the absence of knowledge as to the 
mountains, it appears to have been drawn on the 10 marine-league line, meaning from the 
heads of the bays and inlets. It precludes no one from saying that the occurrence of a 
mountain crest within 10 marine leagues of the coast would call for a change of the position 
of the line. But it is manifest that in every case the line was drawn in accordance with the 
American theory of what constituted the coast, and not in accordance with the theory now 
maintained by the Counsel for Great Britain as to what constituted the coast: . . . It is not 
contended that the action of any one of the officials making these maps worked an estop- 
pel against this Government, but the uniform and continuous adoption and promulgation 
for sixty years, by all these officers, of the view that the line went around the head of the 
Lynn Canal, without a single map, or paper, or word, or act indicating the existence of any 
different view on the part of their Governments, certainly does lead to a strong inference 
that their Governments understood the Treaty consistently with the maps, and not in- 
consistently with them.’’ (Opinion of United States members, Messrs. Root, Lodge and 
Turner, on Fifth Question, Alaskan Boundary Tribunal, Proceedings, Senate Doc., No. 162, 
52d Cong., 2d Sess., I, 61.) 

7 “Tt is true that maps and their tables of explanatory signs cannot be regarded as con- 
clusive proof, independently of the text of the treaties and decisions; but in the present case 
they confirm in a singularly convincing manner the conclusions drawn from the documents 
and from a legal analysis of them, they are certainly not contradicted by any document.” 
(Eighth Advisory Opinion, Polish-Czechoslovakian Frontier, Dec. 6, 1923, Publications, 
Permanent Court of International Justice, Series B. No. 8, 33.) 

8 See Opinion and Award, p. 70. 
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THE LETICIA DISPUTE BETWEEN COLOMBIA AND PERU 


The peace machinery of the world, which is being wrenched in various 
quarters of the globe, is receiving another strain in South America in the 
conflict between Colombia and Peru over the district of Leticia. The boun- 
daries between Colombia and Peru in this region were fixed by the treaty of 
March 24, 1922, whereby Colombia acquired the Leticia district and obtained 
access to the Amazon River. In this treaty Colombia reserved her rights in 
respect of the territory occupied by Brazil east of the boundary, which caused 
Brazil to make representations in regard to the 1922 settlement. Through 
the good offices of Secretary of State Hughes, a protocol was signed March 4, 
1925, providing that Brazil should withdraw its objections to the settlement 
of 1922, that Colombia and Peru should proceed to the ratification of the 
treaty of 1922, and that Brazil and Colombia should sign a boundary treaty 
agreeing upon the line fixed in the treaty of 1922.1 These provisions were 
carried out; the ratifications of the 1922 treaty were exchanged March 19, 
1928; the Colombia-Peru boundary was marked in 1930 and the territory 
duly delivered. Thus all boundary questions between the two countries were 
apparently settled, for Article I of the treaty declared that “there are defi- 
nitely and irrevocably terminated all and every one of the disputes which, 
because of the boundaries between Colombia and Peru, had arisen up to now, 
and that in the future no dispute can arise which will alter in any way the 
frontier line fixed by the Peace Treaty.” 

Colombia created the Intendancy of Amazonas out of the new district with 
the capital at Leticia. Friendly relations were maintained across the border 
with the local Peruvian authorities at Iquitos, and no inamicable incident oc- 
curred to mar the harmony. When Leticia was transferred to Colombia, 
there were two wireless stations, one at Leticia and one at El Encanto, be- 
longing to Peru. Peru sold these two stations to Colombia for 58,500 soles in 
June, 1932, and delivery was made by Peru in August of that year. At the 
same time, by an exchange of notes Colombia agreed to recognize the conces- 
sions made by Peru to various persons on the Putumayo River in the Leticia 
territory. 

The present dispute arose from the fact that on September 1, 1932, a party 
of men, including as second in command, Lieutenant La Rosa, Chief of the 
Peruvian garrison at Chimbote, and some Peruvian soldiers from that garri- 
son and also from the garrison at Ramon Castilla, crossed the Amazon River 
and attacked and took the town of Leticia in Colombian territory, imprisoned 
the Colombian authorities and police officers, took over the government prop- 
erty and funds, and undertook the administration of the town and district. 
It appears that the Peruvian soldiers in the expedition were in uniform and 
were significantly supplied with cannon and machine guns. It is said that 
Lieutenant La Rosa maintained communications with Peruvian territory by 


1 See “Boundary Disputes in Latin America,” this Journat, Vol. 25 (1931), p. 324, 331. 
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flying back and forth in a government airplane from Leticia to Iquitos and 
perhaps other places on the Peruvian side of the Amazon River. Subse- 
quently, the Peruvians fortified themselves at Leticia and Tarapaca on Co- 
lombian territory with trenches and field and machine guns, and continued to 
use airplanes to communicate with Peruvian territory. 

In the early exchanges during the first part of September, the Government 
of Peru officially disavowed the act, denied any connection with the expedi- 
tion or any participation in it by La Rosa and Peruvian soldiers, and expressed 
a desire to assist in restoring normal conditions and to codperate in suppress- 
ing the movement, which it laid to communists. About the middle of Sep- 
tember, in preparation for sending a force up the Amazon, Colombia inquired 
of Peru whether Peruvian garrisons had been warned not to interfere with 
the passage of boats carrying Colombian troops to quell the uprising at 
Leticia. This led to an admonition by Peru that the dispatch of Colombian 
troops was inadvisable as it might have alarming repercussions in Peru. 
Colombia, however, insisted that it had the right of a sovereign to put down 
disorders within its own territory, and hoped that Peru would not place 
obstacles in the way of suppressing the uprising. Colombia added that in- 
terference on the part of Peru would be contrary to the Five-Power Agree- 
ment on internal disturbances and neutrality signed by Colombia, Peru, 
Ecuador, Bolivia and Venezuela on July 18, 1911.? 

By the close of September, Peru had twisted the purely local issue into 
one of national aspiration. In a note of September 30, while disclaiming 
any connection with the Leticia invasion or with a violation of the treaty of 
1922, she stated that the uprising revealed a situation growing out of that 
treaty, for which to repress the Peruvians at Leticia would be but an ephem- 
eral remedy. The bonds of geography, commercial interest, nationality and 
blood, which exist in that district, would produce conflicts in the future. 
Treaties should be in harmony with the nature of things and the actual facts. 
Peru concluded by proposing to refer the matter to the Conciliation Commis- 
sion at Washington under the Inter-American Conciliation Treaties of 1923 
and 1929. 

Early in January, however, Colombia proceeded to exercise her sovereign 
rights by sending a flotilla, consisting of seven or more vessels with one to 
two thousand troops, up the Amazon to subdue Leticia. The voyage of about 
2,100 miles was made slowly to accommodate diplomatic negotiations, and the 
flotilla did not reach its destination until early in February. It appears that 
the treaty of 1928 between Brazil and Colombia provides that Colombian 
war ships and military transports may freely navigate the common rivers 
under Brazilian jurisdiction. In order to preserve her neutrality, Brazil has 
some 2,000 troops stationed at Manaos, about half-way to Leticia, and a 


2 This agreement provides, among other things, that “‘ At no time shall there be fomented 
in their territorial jurisdiction, revolutions, enlistments or expeditions, nor carried out 
against any of the contracting nations.” 
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flotilla of naval craft on the upper Amazon. It is reported that some 3,000 
Peruvians were stationed on the Putumayo River, supported by several air- 
planes and three gunboats. Iquitos, a city of 30,000 inhabitants 250 miles 
above Leticia, is Peru’s headquarters. 

On January 6 the commanding general in eastern Peru notified the com- 
mander of the Colombian flotilla that he would take military measures to 
prevent Colombian forces from entering Leticia. Consequently, in a note of 
January 11, Colombia requested that Peru withdraw her forces from Colom- 
bian territory in order that the legitimate authorities might be reinstated 
there. She said that her forces would avoid any conflict with Peruvian 
troops, and added that after the restoration of the district to Colombia, she 
would be willing to discuss matters in the most ample spirit of conciliation. 

Peru replied in a note of January 14, admitting the adoption of military 
measures by Peruvian authorities for the defense of the invaders, and stating 
that they could not be abandoned to the menacing uncertainty of the ap- 
proaching Colombian troops. At the same time Peru reaffirmed the valid- 
ity of the treaty of 1922, but insisted on a modification of the frontier so as 
to correct the “grave injustice committed in separating Leticia from Peru.” 

As was to be expected from the course of events, the opposed forces could 
not abstain from hostilities. The first conflict occurred on February 14, 
when Peruvian planes attempted to bombard the Colombian flotilla on the 
Putumayo and were fought off by Colombian planes. On the next day a 
Colombian landing force captured the town of Tarapaca in Colombian ter- 
ritory, after bombardment by the gunboats and planes. 

As a result, diplomatic relations between the two countries were severed 
on February 15, when the Peruvian Minister at Bogota obtained his pass- 
ports, and the Colombian Minister at Lima requested his. The conflicts 
occurring between the opposite forces aroused feeling at home, and before the 
Colombian Minister could sail, a mob broke into and set fire to the Colom- 
bian Legation at Lima and destroyed or carried away the furniture and 
automobiles without hindrance by the police. The Minister and the Con- 
sul and their families escaped the next day, without their baggage, by air- 
plane to Guayaquil. 

Meanwhile, Colombia, under the implied sanction of the League of Na- 
tions Council, has been proceeding to take Leticia. As Leticia is located on 
a cliff commanding the river, with Peruvians stationed on the opposite shore, 
the task of recapture has not been easy. Besides, the river at this point is 
full of islands and it is impossible to make a naval attack without firing 
from neutral waters or getting into the range of cross-fire. Apparently the 
strategy, therefore, has been to clear the way for a land attack from the 
north. To this end it was reported on March 27 that the Colombians had 
captured the Peruvian town of Guepi on the Putumayo River, the first town 
to be attacked by Colombia beyond her borders. 

During these increasingly critical events various instrumentalities of the 
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peace machinery were resorted to by the disputants. As indicated above, 
Peru appealed in a note of October 3, 1932, to the Permanent Commission 
sitting in Washington by virtue of the Gondra Treaty of 1923, to organize a 
Conciliation Commission, “so that there may be submitted to it in full de- 
tail the acts which recently took place in the east of Peru and their conse- 
quences, from which have arisen divergencies between the governments of 
Peru and Colombia as to the best application of the treaty made between the 
two countries in 1922 and executed in 1930.” 

The note designated a Peruvian and a Brazilian as the Peruvian members 
of the commission. 

Colombia in a note of October 12, 1932 (and in subsequent correspon- 
dence), declined to submit the matter to the Conciliation Commission as 
proposed by Peru, on the ground that there was no international contro- 
versy pending between the two countries, and there could be none under 
Article I of the treaty of 1923, which declared that all frontier disputes were 
definitely and irrevocably terminated. She declared that the invasion of 
Leticia was a purely domestic question of internal public order to be settled 
by Colombia, and therefore did not come within the competence of the Con- 
ciliation Commission. Moreover, she concluded, the Conciliation Conven- 
tion of 1929 was not in force between the parties, since ratifications theredf 
had not been deposited as required by Article XVI. 

Both parties, however, had deposited ratifications of the Gondra Treaty 
of 1923, which was in force between them. But Peru did not appeal to the 
Commission of Inquiry established by that treaty, but to the Conciliation 
Commission authorized by the treaty of 1929. They were both the same 
commission, the Commission of Inquiry being given the powers of a Con- 
ciliation Commission by the treaty of 1929. By Article I of this treaty the 
signatory Powers agreed to submit to conciliation procedure “all contro- 
versies of any kind which may arise between them for any reason and which 
it may not have been possible to settle through diplomatic channels.” This 
appeal to conciliation raised the interesting point whether the Leticia mat- 
ter was a proper one for submission to conciliation under this treaty, and led 
to the consideration of the difference between an international question and 
a domestic question,’ with the consequences above indicated. In this con- 
nection reference may be made to the distinction made by Mr. Hughes, at 
the Washington Conference of American States of 1929, before the Commit- 
tee on Arbitration. Referring to an exception in the Arbitration clause, he 
said: 

3 For a discussion of this subject with reference to paragraph 8 of Article XV of the League 
Covenant, see Advisory Opinion, Series B, No. 4, of the Permanent Court of International 
Justice; Habicht, Post-War Treaties, p. 997; Professor Brierly, ‘‘Matters of Domestic 
Jurisdiction,” British Yearbook of International Law, 1925, pp. 9-19; Professor Fenwick, 
“The Scope of Domestic Questions in International Law,” this JouRNAL, Vol. 19 (1925), 


p. 146. For remarks on the scope of Art. I of the 1929 treaty, see Proceedings of Interna- 
tional Conference of American States, 1929, pp. 288, 290, 296, 364. 
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When we say in the first exception: “And are not controlled by inter- 
national law,” we have obvious reference to those situations in which 
matters which would otherwise fall within the domestic jurisdiction as, 
by reason of an international transaction, through treaty, for example, 
become the subject of international consideration because they import 
international obligation. 


The Conciliation Treaty of 1929 does not preclude the tendering of good 
offices or mediation. Consequently, Brazil on January 8, 1933, proposed to 
Colombia and Peru that with their agreement she would be prepared to take 
over the disputed territory from the Peruvians upon their withdrawal, to 
replace the Brazilian authorities as soon as possible by Colombian officials, 
and to call immediately afterwards a conference of delegates of the two coun- 
tries at Rio de Janiero for the purpose of reconsidering the treaty of 1922 in 
a broad spirit of conciliation. The United States supported the proposal 
through the American Ambassador at Lima. Colombia accepted the pro- 
posal, but Peru’s acceptance was conditioned on Brazil holding the territory 
until Peru and Colombia had decided its final destiny. Peru objected to 
Colombia again exercising authority over the Peruvians in Leticia. It ap- 
pears, however, that Brazil feared that her retention of Leticia until the 
negotiations were concluded might entangle her in the dispute, and there- 
fore, she seemed unwilling to hold the town any longer than necessary to 
effect a peaceful transfer. 

The next effort toward peace was the appeal of Colombia on January 23, 
1933, to the United States and other signatories of the Pact of Paris. 

In the note to the United States, the Minister of Colombia, Dr. Lozano, 
who had signed the Boundary Treaty of 1922 on behalf of Colombia, made 
a full presentation of the background and the facts of the Leticia incident. 
He stated that Colombian forces were then proceeding up the Amazon River 
to restore public order in Leticia, during which there had been diplomatic 
exchanges with Peru, particularly those of January 11 and 14, from which 
it was apparent that Peru was supporting by military force the Peruvian 
citizens who had seized Leticia, that Peru refused to withdraw the Peruvian 
troops now in this territory and supporting the invaders, and that Peru pro- 
posed to resist by force the efforts of Colombia to reinstate her authorities. 
By these acts, he said, Peru is violating the Pact of Paris and therefore 
should be denied the benefits of that treaty as therein provided. On behalf 
of his government, the Minister requested Secretary Stimson to call Peru’s 
attention to the obligations under the Pact of Paris. 

In response to this appeal, Mr. Stimson dispatched a telegram on Janu- 
ary 25, 1933, to Peru reviewing the facts as presented in the diplomatic com- 
munications. Inasmuch as the Peruvian Government had affirmed that it 
had not occupied Leticia and that it intended to abide by the treaty of 1922 
and other treaties in force, Mr. Stimson hoped that Peru would urge the 
Peruvians not to oppose the peaceful reéstablishment of Colombian author- 
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ity in Leticia. However, certain statements in the Peruvian note of Janu- 
ary 14, and also in the instructions to the Peruvian Ambassador in Wash- 
ington, indicated to Mr. Stimson a contrary course, namely, that Peru was 
prepared to use force to support the invaders of Leticia and prevent the re- 
establishment of Colombian authority in this territory, and that Leticia 
would not be returned to Colombia until the boundary line had been modi- 
fied. This position of seeking to modify the treaty of 1922 by supporting 
with force the illegal occupation of Leticia would, Mr. Stimson said, be con- 
trary to the Kellogg Pact, and would entail a denial of the benefits of that 
treaty. Mr. Stimson also espoused the Brazilian proposal as offering a 
peaceful and honorable means of terminating the situation. He closed by 
referring to the resolution of the International Conference of American 
States of February 20, 1928, in opposition to aggression, and also to the 
declaration of the nineteeen American nations on August 3, 1932, against 
the validity of territorial acquisitions by the use of force, in both of which 
Peru had joined. 

Under date of January 27, Peru replied to Secretary Stimson’s telegram 
to the effect that she had “absolutely nothing to do with the events of Sep- 
tember 1,” that she recognizes the “force and validity” of the Boundary 
Treaty of 1922, but “can not be indifferent to the lot of the Peruvians who 
are occupying Leticia,” who have manifested “the national feeling of repul- 
sion that has been produced in the country against the treaty.” To meet 
this national aspiration “we wish to negotiate with Colombia directly or 
through the mediation of another Government,” and in view of this there is 
“neither reason nor right in using such violent means” to subdue Leticia as 
Colombia is threatening. The Foreign Minister continued: 


We do not deny Colombia’s right to Leticia, which is based solely on 
the validity of the treaty, although that treaty dates back only two 
years and has taken the place of the right representing colonial possess- 
sion for three centuries and that of a hundred years more in the republi- 
can era. However, the Colombian flotilla and its landing forces are 
not going to subjugate the neo-Colombian territory of Leticia, but its 
present inhabitants, all Peruvians, whose aspiration is accepted by my 
government, in order to attempt to realize it by means of friendly 
negotiations with Colombia. 


The true significance of my government’s declarations is that it can- 
not view with indifference the aggression against the Peruvians at 
Leticia, gathered there to demand that their rights be respected. . . . 

We are not violating the Briand-Kellogg pact, because Peru is the 
very country that is seeking a peaceful settlement of the conflict that 
has arisen. It is Colombia that prefers to impose her will by violence 
and that has mobilized considerable forces for that purpose, while on 
our part not a soldier nor a vessel has left our territory and we have 
not acquired a single vessel more. 
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The Foreign Minister added that Peru would comply with the Pact of 
Paris and the Havana Resolution and “will be consistent with the declara- 
tion. . . of August 3, 1932,” and declared that 


at no time and for no reason have we contemplated, even as a remote 
possibility, the acquisition, whether on a large or small scale, of any 
territory whatever, by means of occupation or conquest by force of arms. 

What my Government does desire, with serenity but with firmness, 
is the modification of the Colombian-Peruvian boundary... . 


The substance of these views was repeated in a statement to the press by 
the President of Peru on January 30. 

Mr. Stimson replied in a two-sentence telegram of January 30 that he 
was pleased to note that Peru will abide by the international pacts and 
declarations mentioned by him, and hoped that Peru would now promptly 
accept the Brazilian proposal without modification. Further pressure by 
the Powers under the Kellogg Pact may involve the open question as to 
whether they should abjure neutrality and take sides against the country 
that they deemed to be the aggressor. 

Another move toward preserving the peace was made by Colombia, a few 
days after she had appealed to Mr. Stimson, by a resort on January 25 to 
the Council of the League of Nations. Mr. Stimson also communicated to 
the Council a copy of his representations to the Foreign Minister of Peru. 
On January 26 the Council communicated to Peru, calling to its attention 
that 

as a member of the League it is bound to abstain from all intervention 
by force on Colombian territory, and to take precautions that all neces- 
sary instructions are issued to the Peruvian commanding officers to the 
end that the military forces of Peru do not commit any act further than 
required by the defense of Peruvian territory, and that they do not 
prevent the Colombian authorities from exercising their sovereignty 


and jurisdiction over the territory recognized by treaty as belonging to 
Colombia. 


The Council also hoped that Colombia would avoid violation of Peruvian 
territory and show that she had no intention to do so and would limit her 
action to the maintenance of order on her own territory. 

In her reply to the Council on January 28, Peru said, in substance, that 
she was not defending Leticia but protecting her countrymen, who were not 
guilty of a crime “justifying the use of measures of extermination”; that 
she maintained her respect for treaties with Colombia, but that it was 
Colombia who had initiated “the beginning of an aggression which we can 
not regard with equanimity.” 

The Geneva news dispatches of March 2 stated that the Council had pro- 
posed to Colombia and Peru that an international force under the authority 
of a League commission hold the Leticia territory pending negotiations be- 
tween the two countries. Under this plan Colombia would supply the force 
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which would be temporarily internationalized, but the League commission 
might add any other personnel to this force. This proposal received the 
support of Brazil and the United States. 

It appears that Colombia accepted this plan, but that Peru desired that 
the international force be composed of local troops instead of Colombian 
soldiers. It is reported that the Council found Peru’s reply unsatisfactory 
and requested the committee to prepare a report with recommendations un- 
der paragraph 4 of Article XV. This is the same procedure as that fol- 
lowed in the Manchurian dispute, which has not yet produced favorable 
results. 

On going to press, the last peace move reported is that Peru has filed with 
the Permanent Court of International Justice a complaint that Colombia 
has failed to observe the 1922 treaty by not transferring to Peru all of the 
territory belonging to her. It is understood that this complaint refers to a 
triangular piece of land at the junction of Colombia, Peru and Ecuador, with 
about 340 meters front on the Putumayo River, in which Ecuador claimed 
rights. This situation was formally recognized by the Demarcation Com- 
mission and indicated on their maps. Obviously, Colombia could not de- 
liver territory in which other countries were interested. 

Thus another conflict is in progress in South America along an interna- 
tional river. Clearly, it must be a source of anxiety to Brazil to have an 
armed force traverse the length of its territory on the Amazon. It is con- 
ceivable that she may be brought into the conflict to protect her neutrality 
or for other reasons, if the peace machinery of the world breaks down in 
solving this dispute. If it is powerless to compose such a difference, there 
is obviously something lacking in the present instrumentalities of peace. 
There seems to be no potent means of rendering a wilful aggressor amenable 


to peaceful methods of adjustment. 
L. H. Wootsry 
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CHRONICLE OF INTERNATIONAL EVENTS 


For THE Periop NOVEMBER 16, 1932—Fresruary 15, 1933 


(Including earlier events not previously noted) 
WITH REFERENCES 


Abbreviations: B. J. J. J., Bulletin de |’Institut Intermédiaire International; B. J. N., 
Bulletin of International News; C. S. Monitor, Christian Science Monitor; Clunet, Journal 
du droit international; Cmd., Great Britain, Parliamentary papers; Cong. Rec., Congres- 
sional Record; Cur. Hist., Current History (New York Times); Europe, L’Europe Nouvelle; 
Ex. Agr. Ser., U.S. Executive Agreement Series; Geneva, A Monthly Review of International 
Affairs; G. B. Treaty Series, Great Britain Treaty Series; J. L. O. B., International Labor 
Office Bulletin; J. A. L., Journal of Air Law; L. N. M. S., League of Nations Monthly Sum- 
mary; L. N. O. J., League of Nations Official Journal; L. N. Q. B., League of Nations Quar- 
terly Bulletin; L. N. T. S., League of Nations Treaty Series; P. A. U., Pan American Union 
Bulletin; Press releases, U. S. State Department; 7. J. B., Treaty Information Bulletin, 
U. S. State Department; U. S. C. R., U. S. Commerce reports. 


August, 1932 
26 FraNcE—JapaN. Commercial arrangement regarding Indo-China, signed May 13, 
1932, came into force. Text: Europe, Jan. 7, 1933, p. 21. 


September, 1932 
1/23 Fintanp—Unitep Srates. Signed parcel post convention. T. J. B., Nov., 1932, 
p. 18. 


5-9 INTERNATIONAL AERONAUTIC FEDERATION. Held conference at The Hague. Revue 
Aeronautique Internationale, Sept., 1932, p. 300. 


16 GREECE—PoLaND. Exchanged ratifications of treaty of amity, conciliation and 
arbitration signed at Warsaw Jan. 4, 1932. 7. J. B., Dec., 1932, p. 1. 


October, 1932 
1 FraNcE—GreEAT Britain. Exchanged notes regarding exemption from income tax 
on shipping profits. G. B. Treaty Series, no. 33 (1932). 


10 Irag Protocot. Protocol signed at Geneva between the United Kingdom, France, 
and Iraq for transfer from the United Kingdom to Iraq of certain rights and obliga- 
tions. Text: G. B. Treaty Series, no. 37 (1932). 


14 to February 15 Leticia Dispute. Cotompia—Perv. On Oct. 14, Venezuela ad- 
dressed circular to all of her foreign legations concerning the Leticia dispute. 
Text: B. J. J. I., Jan., 1933, p. 189. On Nov. 12, Ecuador sent memorandum to 
League of Nations regarding the dispute. Text: L. N. O. J., Jan., 1933, p. 117. 
L. N. Doc. 779. M. 367. 1982. VII. On Nov. 30, Peruvian Embassy made public 
the text of a memorandum on the Leticia incident filed with Permanent Concilia- 
tion Commission in Washington on Nov. 9 by Dr. Victor M. Maurtua, special com- 
missioner from Peru. This reviewed objections of settlers of the Leticia district 
to provisions of Salomon-Lozano treaty of 1922, and urged the commission to re- 
quest Colombia to appoint a delegate on the commission, in accordance with 
convention of Santiago de Chile, 1923, and to notify the two republics of its readi- 
ness to open conciliation proceedings. N. Y. Times, Dec. 4, 1932, IV, 8. On 
Dec. 29, Brazil called attention of Colombia and Peru to treaty with Brazil regard- 
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ing navigation on the Amazon and probable denunciation of treaty in event of hos- 
tilities, threatened by military preparations in both countries. B. J. N., Jan. 5 ,1933, 
p. 21. On Jan. 9, League of Nations sent memorandum on dispute to its members, 
filed by Eduardo Santos, Colombia’s delegate to the League Council, holding 
dispute to be an internal question. N.Y. Times, Jan. 10, 1933, p.10. On Jan. 12, 
the note of Jan. 3 from Dr. Fabio Lozano, Colombian Minister to the United States, 
to Dr. Jacobo Varela, chairman of Permanent Conciliation Commission, was made 
public, stating that Colombia could not resort to that commission for adjustment of 
dispute. N. Y. Times, Jan. 13, 1933, p. 4. On Jan. 18, President Sanchez Cerro 
of Peru notified Foreign Minister Cruchaga of Chile, of Peru’s willingness to medi- 
ate under auspices of Brazil. N. Y. Times, Jan. 19, 1933, p. 8. On Jan. 19, the 
Peruvian Foreign Minister sent telegram to League Council citing national aspira- 
tions of inhabitants of Leticia, following it by another telegram on Jan. 23 invok- 
ing intervention of League. N. Y. Times, Jan. 24, 1933, p. 10. On Jan. 24, 
Secretary Stimson consulted Kellogg Pact signatories, on note delivered to State 
Department on Jan. 23 by Dr. Fabio Lozano, Minister of Colombia, calling atten- 
tion to Peru’s obligations under the treaty. Text: N. Y. Times, Jan. 25, 1933, 
p. 5. On Jan. 25, Secretary Stimson addressed note to Peru, based on the Kellogg 
Pact. L. N. M. S., Jan. 1933, p. 20. Text: N. Y. Times, Jan. 26, 1933, p. 8. 
Press releases, Jan. 28, 1933, p. 66. On Jan. 26, League Council debated question 
and sent telegrams to both countries asking Colombia not to violate Peru’s terri- 
tory and asking Peru to refrain from intervention by force. Texts: N. Y. Times, 
Jan. 27, 1933, p. 11. Geneva (monthly review), Feb., 1933, p. 23. L. N. Doe. 
C. 69. 1933. VII. On Jan. 27, Colombia asked intervention of League to prevent 
“violent aggression against Colombia and an infringement upon her sovereignty.” 
N. Y. Times, Jan. 27, 1933, p. 6. On Jan. 27, Peru replied to Stimson note and 
defended her policy. Text and feature article: N. Y. Times, Jan. 29, 1933, p. 5; 
Sect. VIII, p. 2. On Jan. 30, Secretary Stimson rejected Peru’s argument and 
stated that her reply was unsatisfactory. Text: N. Y. Times, Feb. 1, 1933, p. 7. 
Press releases, Feb. 4, 1933, p. 86. On Jan. 30, President Sanchez Cerro urged di- 
rect negotiation between Colombia and Peru. Text of statement: N. Y. Times, 
Jan. 31, 1933, p.7. On Feb. 1, Dr. Manzanilla, Foreign Minister of Peru, sent note 
to Secretary Stimson stating that Peru had accepted two of three proposals of Bra- 
zil and asked that Leticia be put under Brazilian administration throughout peace 
negotiations. N.Y. Times, Feb. 2, 1933, p. 8. On Feb. 12, Dr. Victor M. Maur- 
tua charged unfairness by United States to Peru, and defined persuasion, de- 
militarization and arbitration as basis of sensible diplomatic action. Text: N. Y. 
Times, Feb. 13, 1933, p. 8. On Feb. 13, Dr. Guzman, Colombian Minister on 
Special Mission to United States, defended action of United States and other 
signatories of Kellogg Pact in statement in reply to Dr. Maurtua. Text: N. Y. 
Times, Feb. 14, 1933, p. 5. On Feb. 14, an aérial battle took place near Leticia in 
first clash of military forces in dispute between Colombia and Peru. Colombia 
ordered envoy in Peru to demand his passport, thus severing diplomatic relations. 
N. Y. Times, Feb. 15, 1933, pp. 1 and 10. Times (London), Feb. 20, 1933, p. 11. 
On Feb. 15, Colombian forces captured Tarapaca from its Peruvian garrison. 
N.Y. Times, Feb. 16, 1933, p. 14. Times (London), Feb. 17, 1933, p. 12. Colom- 
bian Legation in London issued text of note on events at Tarapaca, addressed to all 
American governments by the Colombian Foreign Minister, Dr. Arbeléez. Sum- 
mary: Times (London), Feb. 17, 1933, p. 12. See this JouRNAL, supra, p. 317. 


CzEcHOSLOVAKIA—TURKEY. Judicial, arbitration and conciliation treaty signed 
March 17, 1931, came into force on Oct. 16, after exchange of ratifications on Sept. 
16. T. I. B., Dec., 1932, p. 1. 
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18 Great Britain—Russia. J. H. Thomas announced that required six months’ 
notice had been given for termination of commercial treaty of April 16, 1930. 
N. Y. Times, Oct. 19, 1932, p. 1. 


20-21 Mexico—Unirep Srates. President of Mexico promulgated his approval as of 
Oct. 6, 1932, of general and special claims conventions and protocols thereto, signed 
June 18, 1932. T. J. B., Nov., 1932, p. 22. United States has not ratified. 
Wash. Post, March 13, 1933, p. 2. 


21 Costa Rica—Germany. Signed convention for protection of scientific, literary and 
artistic works. T. J. B., Nov. 1932, p. 18. 


26 to Nov. 1 Monetary NORMALIZATION FunpD. Committee of experts appointed by the 
Council of the League to examine monetary normalization fund scheme, recom- 
mended by the Stresa conference, met at Geneva from Oct. 26 to Nov. 1. Sum- 
mary of report: Times (London), Nov. 24, 1932, p. 13. Text: League Doc. C. 758. 
M. 357. 1932. IT. A. 


November, 1932 

3-Dec. 6 LEAGUE OF NATIONS PERMANENT MANDATES ComMIssION. At its 22d session 
in Geneva, the commission examined all the reports of the mandatory Powers for 
the year under review. L. N. M.S., Dec., 1932, p. 355. 


5 to February 3, 1933 Dispute Between Bouivia AND Paraauay. On Nov. 
5, Committee of Neutrals in Washington informed League of Nations Commit- 
tee of Three that Bolivia and Paraguay had accepted opening of direct negotiations 
for termination of hostilities and arbitral settlement of dispute. The Committee of 
Three replied to Committee of Neutrals on Nov. 9. On Nov. 25, two telegrams 
were sent by League of Nations Council to Bolivia and Paraguay and to Committee 
of Neutrals, to which Paraguay replied on Nov. 28 and Bolivia on Dec. 1. Texts of 
notes and telegrams: L. N. M. S., Nov., 1932, p. 333. The Committee of Neutrals 
replied on Dec. 3, stating that negotiations were proceeding satisfactorily. On 
Dec. 6, the Acting President of the Council urged impartial commission of wide 
powers to make investigation in disputed region. On Dec. 16, Committee of Neu- 
trals in Washington sent identic telegrams urging signing of convention in Wash- 
ington for automatic cessation of hostilities, equitable arbitration, and nomina- 
tion of a commission by Neutral Committee which would supervise withdrawal of 
troops and demobilization within a certain territory. N.Y. Times, Dec. 16, 1932, 
p. 8. On Dec. 17, Paraguay rejected proposal and recalled Dr. Soler, her repre- 
sentative in Washington. Text: N. Y. Times, Dec. 18, 1932, p. 27. N.Y. Times, 
Jan. 22, 1933, IV, 2. The League of Nations Council sent telegrams to both coun- 
tries asking them to accept convention proposed by Neutral Committee. Para- 
guay replied on Dec. 20, pleading inability to accept proposal. Bolivia’s reply 
indicated inability to discuss proposal in view of Paraguay’s refusal. On Dec. 31, 
Committee of Neutrals notified Council that it had asked Argentina, Brazil, Chile, 
and Peru to coéperate in further conciliation work. N. Y. Times, Jan. 1, 1933, 
p.1. L.N.M.S., Dec., 1932, p. 360. On Jan. 30, Chile made new proposal for 
solution by providing outlet to Pacific for Bolivia. N.Y. Times, Jan. 31, 1933, p. 7. 
On Feb. 2, Bolivia notified Argentina and Chile that she could not entertain pro- 
posals of A B C-Peru peace group unless in collaboration with Committee of 
Neutrals in Washington. N. Y. Times, Feb. 3-4, 1933, pp. 10-11. On Feb. 3, 
League of Nations decided not to send Commission of Enquiry to Gran Chaco till 
Argentina and Chile had completed plans for peace. N. Y. Times, Feb. 4, 1933, p. 
10. 


7 to February 1, 1933 PerMANENT Court oF INTERNATIONAL Justice. On Nov. 7-11, 
court heard part of cases between Germany and Poland on Prince of Pless admin- 
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istration. On Nov. 21, hearing opened on legal status of certain parts of Eastern 
Greenland (Denmark-Norway). L. N. M. S., Nov., 1932, p. 337. On Feb. 1, 
27th session began and oral procedure resumed on Eastern Greenland case. C. S. 
Monitor, March 11, 1933, p. 2. 


ARGENTINA—CHILE. Modus vivendi signed, effective from Nov. 15 for six months, 


to revive declining trade relations resulting in closing of Trans-Andine railway. 
P. A. U., March, 1933, p. 214. 


Munitions MANUFACTURE. State Department announced withdrawal of its 


reservation as to control of munitions manufacture at the Disarmament Confer- 
ence, having decided that the government has authority over private manufacture. 
N. Y. Times, Nov. 15, 1932, p. 17. 


NETHERLANDS—UNITED States. Exchanged notes for conclusion of negotiations 


on air navigation arrangement. Text: Press releases, Dec. 17, 1932, p, 433. 
T. I. B., Dec., 1932, p. 9. 


17 to February 10, 1933 D1saARMAMENT CONFERENCE. On Nov. 17, Sir John Simon pre- 


sented British proposal for armament reduction to the Bureau of the Conference. 
Text of statement and of French proposal of Nov. 14: Int. Conciliation, Dec., 1932, 
no. 285. Vélkerbund, Nov. 25, 1932. Summary: L. N. M. S., Nov., 1932. On 
Dee. 11, a joint resolution on equality of rights in arms was adopted by all five 
Powers, Great Britain, France, Germany, Italy, United States. Text: Vélkerbund, 
Dec. 16, 1932. L.N.M.S., Dec., 1932. N.Y. Times, Dec. 13, 1932, p.6. Times 
(London), Dec. 12, 1932, p. 12. On Jan. 15, Von Schleicher, Chancellor of the 
German Reich, made speech on Germany’s equality of rights in arms before an 
association of veterans. Text: Vélkerbund, Jan. 27, 1933. On Jan. 23, the Bureau 
resumed work at Geneva and the General Commission met on Feb. 2 for discussion 
of supervision of armaments, ‘‘ program of work” drawn up by British delegation, 
British and French proposals. Text of program: B. J. N., Feb. 16, 1933. L. N. 
M. S., Jan. 1933, p. 2. Text of French proposals of Nov. 14 and British pro- 
posals of Sir John Simon of Nov. 17, 1932: Vélkerbund, Nov. 25, 1932. On Feb. 3, 
Captain Eden explained, on behalf of British Government, the omission of Britain 
from the proposed continental European security pact as outlined in the French 
plan. N.Y. Times, Feb. 4, 1933, p. 8. On Feb. 7, Hugh Gibson discussed French 
plan in 200 word statement saying that the United States awaits European agree- 
ment on plan. N. Y. Times, Feb. 8, 1933, p. 8. On Feb. 10, Sefior Madariaga 
stated that countries of Europe could not undertake further special engagements 
before knowing what non-European nations would do. B.J.N., Feb. 16, 1933. 


17 to December 24 INDIAN RounpD TaBLE. 3d session held in London for discussion of 


Indian federal constitution and federal financial safeguards. Times (London), Nov. 
18—Dec. 27, 1932. Cur. Hist., Feb., 1933, p. 609. Cmd. 4238. New Statesman, 


Dec. 31, 1932, p. 849. 


20 to February 17, 1933 Mancuurian Dispute. On Nov. 20, Japan’s reply to report of 


Lytton Commission was made public. L.N. M.S. Nov., 1932. Text of summary 
made by Japanese Embassy: U. S. Daily, Nov. 22, 1932, p. 1. N. Y. Times, 
Nov. 21, 1932, p. 1. Cur. Hist., Jan., 1933, p. 504. From Nov. 21-26 League 
Council considered report of Lytton Commission and on Nov. 26 referred the report 
to the extraordinary Assembly, together with observations of Japan and minutes 
of Council meeting of Nov. 21-26. On Dec. 3, Chinese comments on observations 
of Japanese Government presented to Secretariat. Summary: L. N. M. S., Dec., 
1932, p. 370. Extraordinary Assembly was held Dec. 6-9, to hear statements and 
proposals of Chinese and Japanese representatives. On Dec. 9, resolution to re- 
quest Special Committee of Nineteen to study Lytton report, observations of China 
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and Japan, and submit proposals for settlement was adopted. The Special Com- 
mittee met Dec. 12 to 20, communicated two resolutions to both parties, and 
adjourned on Dec. 20 until Jan. 16. L. N. M. S., Nov.—Dec., 1932. Cur. Hist., 
Jan.—Feb., 1933. Texts of draft resolutions of Committee of Nineteen, with 
Chinese and Japanese comments: Geneva (monthly review), Feb., 1933, p. 18. 
N.Y. Times, Jan. 9, 1933, p.10. L.N.M.S., Jan., 1933, p.17. On Jan. 20, Com- 
mittee of Nineteen gave Japan one day in which to accept terms of Lytton report. 
Matsuoka’s proposals unacceptable to League. Count Uchida, Japan’s Foreign 
Minister, warned China to end war moves. Text: NV. Y. Times, Jan. 21, 1933, pp. 
1 and 6. On Jan. 21, Committee of Nineteen rejected Japan’s reply and began 
draft report under Paragraph 4 of Art. XV of Covenant. WN. Y. Times, Jan. 22, 
1933, p. 1. On Feb. 1, final offer of Japan sent to Geneva. N. Y. Times, Feb. 2, 
1933, p. 1. On Feb. 14, the Committee of Nineteen approved report condemning 
Japan and recommending solution of conflict. Convoked assembly for Feb. 21 to 
declare formal ending of conciliation efforts. N. Y. Times, Feb. 15, 1933, p. 15. 
Text made public on Feb. 15. C.S. Monitor, Feb. 15, 1933, p.1. L. N. Doc. A 
(Extr.) 22, 1933. VII. On Feb. 17, text of first report made under Art. XV, para- 
graph 4 of Covenant, was released in a 15,000 word document, broadcast to the 
world. Text: N. Y. Times, Feb. 18, 1933, p. 1, 8-9. 


21 Danzic—Po.tanp. High Commissioner of League of Nations gave decision on three 
questions in dispute with Poland. B.J.N., Nov. 24, 1932. 


22 to January 25, 1933 INTERGOVERNMENTAL Depts. President Hoover and President- 
elect Roosevelt conferred on future policy at White House. N.Y. Times, Nov. 23, 
1932, p.1. Statement of the President’s views on debt situation. Notes sent by 
State Department to Belgium, Great Britain, France, Czechoslovakia, and Poland. 
Texts: Press releases, Nov. 26, 1932. Replies of the British and French Govern- 
ments dated Dec. 1. Press releases, Dec. 3, 1932. Replies of other governments 
and notes of British and French Governments: Press releases, Dec. 10 and 17, 1932. 
On Dec. 15, six countries met obligations (Great Britain, Czechoslovakia, Italy, 
Finland, Latvia, Lithuania). Five countries defaulted (France, Poland, Belgium, 
Estonia, Hungary, and Greece a few days earlier). Geneva (monthly review), 
Jan., 1933, p.12. On Dec. 22, correspondence between President Hoover and Mr. 
Roosevelt on coéperative action in foreign problems, including debt payments, made 
public. U.S. Daily, Dec. 23, 1932, p.1. Press releases, Dec. 24, 1932. Papers 
concerning intergovernmental debts, Nov.—Dec., 1932: State Dept. Pub. no. 432. 
On Jan. 9, letters from Secretary Mills and Secretary Stimson denying assurance to 
France of reconsideration of war debts were sent to Senate. Texts: U.S. Daily, 
Jan. 10, 1933, pp. 1-2. On Jan. 10, Secretary Stimson and Mr. Roosevelt con- 
ferred on war debts, Japan, China, Soviet recognition, etc. N.Y. Times, Jan. 10, 
1933, p. 1. On Jan. 20, a conference between the President and President-elect 
was held on foreign situation, resulting in invitation to British Government to send 
representative to Washington to confer on war debtsearly in March. N.Y. Times, 
Jan. 21, 1933, p. 1. Press releases, Jan. 21, 1933. On Jan. 25, British Gov- 
ernment accepted invitation of President-elect Roosevelt for discussion of debt 
question. Text: Press releases, Jan. 28, 1933, p. 65. 


23-25 Danzia. League of Nations Council considered request of High Commissioner at 
Danzig for introduction of the zloty as the sole means of payment on the railways in 
the Free City. L.N.M.S., Nov. 1932, p. 330. 


23 War Dests. President Hoover issued statement of his views on the debt situation. 
Text: T. J. B., Nov., 1932, p. 13. 


24 


25 


26 
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South AMERICAN TREATY OF NoN-AGGRESSION AND ConciLiaTION. Draft of pro- 
posed treaty published by Minister for Foreign Affairs of Argentina. B. J. N., 
Dec. 8, 1932, p. 12. R. D. I. (Paris), Oct.—Dec., 1932, p. 425. See comment in 
this JouRNAL, Jan. 1933, p. 109. 

Inaq—Syria. League of Nations Council adopted frontier line suggested by Com- 
mission of Enquiry in settlement of boundary dispute. Times (London), Nov. 26, 
1932, p.9. L.N.M.S., Nov., 1932, p. 329. 

Great Britain—Itraty. Exchanged notes regarding control of traffic in game 
trophies between Kenya and Italian Somaliland. G.B. Treaty Series, no. 1 (1933). 


Danzig—Po.anp. Signed treaty bringing to an end a number of disputes. Times 
(London), Nov. 28, 1932, p. 13. B.J. N., Dec. 8, 1932, p. 28. Cur. Hist., Feb., 


1933, p. 624. 


28 to February 2, 1933 ANaLo-PeRsIAN Orn Dispute. On Nov. 28, Persian Government 


announced cancellation of concession of Anglo-Persian Oil Co. N.Y. Times, Nov. 
29, 1932, p.1. Times (London), Nov. 29, 1932, p. 14. Reply of Persia to protest 
of Britain delivered on Dec. 5. Summary: Times (London), Dec. 7, 1932, p. 14. 
On Dec. 7, text of communication of Anglo-Persian Oil Co. to its stockholders was 
made public. Times (London), Dec. 7, 1932, p. 9. On Dec. 14, British Govern- 
ment asked League Council to consider dispute. N.Y. Times, Dec. 15, 1932, p. 6. 
Text of British memorandum presented to League on Dec. 20. Times (London), 
Dec. 20, 1932, p. 11. On Jan. 21, League circulated memorandum of Persian 
Government dated Jan. 18. N. Y. Times, Jan. 22, 1933, p. 18. Summary: 
B.I.N., Feb. 2, 1933, p. 22. Text: L. N. Doc. C. 43. 1933. VII. Sir John Simon’s 
statement before League Council in presenting British case and reply of Persian 
representative. Times (London), Jan. 27, 1933, pp. 11-12. League Council 
announced terms of provisional settlement reached on Feb. 2 under Art. 15 of 
Covenant. Summary: Times (London), Feb. 4, 1933, p. 9. C. S. Monitor, Feb. 
2-3, 1933. L. N. M. S., Jan., 1933, p. 18. 


29 France—Rvssia. Signed pact of non-aggression and a conciliation convention in 
Paris. N. Y. Times, Nov. 30, 1932, p. 4. Text: Europe, Dec. 3, 1932, p. 1414. 
L’ Esprit international, Jan., 1933, p. 150. B. J.J. J., Jan. 1933, p. 42. 
December, 1932 
3 Mrxep C.iatms Commission (United States and Germany). Justice Owen D. 


Roberts, acting as umpire of German-American Mixed Claims Commission in 
Black Tom and Kingsland sabotage cases, decided in favor of Germany, ruling that 
evidence presented in supplementary petition of claimants was insufficient to 
justify reversal of opinion handed down by Mixed Claims Commission on Oct. 16, 
1930. Summary: N. Y. Times, Dec. 4, 1932, p. 35. Nation, Dec. 28, 1932, p. 629. 
Text: this JouRNAL, infra, p. 345. 


5-19 Leaaue or Nations Counciy. 69th session held to consider appeal of Chinese 


Government, settlement of Assyrian community in Iraq, Bolivia-Paraquay dis- 
pute, Anglo-Persian oil, etc. Geneva (monthly review), Jan. 1933, p.8. L.N.0O.J., 
Dec., 1932. Near East, Dec. 15, 1932, p. 1014. 


Leacve or Nations Spreciat AsseMBLY. Convened on Dec. 6 to seek solution of 
Chinese-Japanese conflict on the basis of Art. 15 of the Covenant. Seven plenary 
sessions were held and a number of private sessions of the Committee of Nineteen. 
The Assembly considered the Lytton report and supplementary documents, the 
observations of Japanese Government on that report, and the minutes of Council 
meetings of Nov. 21-28. Chinese and Japanese representatives made restatements 
of their cases. Geneva (monthly review), Jan., 1933. L. N. M. S., Dec., 1932, p. 
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LEaGvuE oF Nations SEcRETARIAT. The Assembly confirmed the Council’s decision 
of Oct. 17, appointing Joseph Avenol as Secretary-General of the League of Nations 
to succeed Sir Eric Drummond, resigned. L. N. O. J., Jan., 1933, p. 171. 


9-10 RADIOTELEGRAPH CONFERENCE. Signed eight instruments at closing sessions: (1) 
International telecommunications convention, (2) General radiocommunications 
regulations, (3) Additional radiocommunications regulations, (4) Final radio 
protocol, (5) Telegraph regulations, (6) Final telegraph protocol, (7) Telephone 
regulations, (8) European radio protocol. Signatures: 7. J. B., Jan., 1933, p. 31. 
Final results of three months’ discussion: World Trade, Jan., 1933, p. 3. 


Austria—Hounaary. Signed commercial treaty to enter into force on Jan. 1, 1933. 
B. I. N., Jan. 5, 1933. 


Panama Canat Zone. Amendments to regulations governing air navigation in 
Canal Zone promulgated by State Department. Press releases, Dec. 10, 1932, p. 
410. 


Cutna—Rvssia. Diplomatic relations broken off in 1927 renewed at Geneva. 
N. Y. Times, Dec. 13, 1932, p. 4. Nation, Dec. 28, 1932, p. 631. Soviet Union R., 
Jan., 1933, p. 2. 


Great Brirarin—Unitep Srates. Exchanged ratifications of convention signed 
Jan. 2, 1930, delimiting boundary between Philippine archipelago and North 
Borneo. Press releases, Dec. 17, 1932, p. 482. U.S. Treaty Series, no. 856. 
T. I. B., Dec., 1932, p. 5. G. B. Treaty Series, no. 2 (1933). 


13 to January 4, 19833 Japan—Rvussta. Verbal note delivered on Dec. 13 to Russian 
diplomatic representative in Tokyo containing Japan’s answer to Litvinov proposal 
of Dec. 31, 1931, postponing for the present conclusion of a non-aggression pact. 
On Jan. 4, 1933, verbal note in reply was presented to Japan by Russia. Soviet 
Union R., Feb., 1933, p. 46. 


CuipPERTON IsLAND. Mexican Senate approved award of King of Italy, Jan. 28, 
1931, in arbitration between France and Mexico. WN. Y. Times, Dec. 15, 1982, p. 6. 
Cur. Hist., Jan., 1933, p. 466. See award in this JouRNAL, Vol. 26 (1932), p. 390. 


Orroman Dest AGREEMENT. Council on Repartitioned Public Debt of the former 
Ottoman Empire issued statement that agreement in principle was initialed on 
Dec. 14 by representatives of Turkish Government and delegates of bondholders’ 
associations of various countries, allowing possibility of resumption of service of 
Turkey’s share of the debt. Near East, Dec. 29, 1932, p. 1060. 


Cuina—UNITeEp States. Exchanged ratifications of general arbitration treaty signed 
June 27, 1930. Press releases, Dec. 17, 1932, p. 439. U.S. Treaty Series, no. 857. 


Mancuvukvuo. Announced that Manchukuo would settle foreign claims against 
former Manchurian régime. B. J. N., Jan. 5, 1933, p. 23. 


MExIco AND THE LeaGue. Note from Mexican Government of Dec. 3, giving legal 
notice of intention to withdraw from League of Nations on expiration of two-year 
time limit required by Covenant, made public by the League. Statement by 
Manuel C. Tellez, Minister of Foreign Affairs: N. Y. Times, Dec. 16, 1932, p. 17. 
T. I. B., Dec., 1932, p. 3. 


18 to February 16, 1933 Litrte Enrents. Extraordinary meeting of Little Entente held 
at Belgrade, Dec. 18-19, to consider disarmament and set up a Council of the Little 
Entente, composed of the Ministers of Foreign Affairs of Czechoslovakia, Rumania, 
and Yugoslavia, to protect common interests of all. N. Y. Times, Dec. 19, 1932, 
p. 10. Times (London), Dec. 19, 1932, p. 11. Revue de droit int. (Paris), Oct.- 
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Dec., 1932, p. 647. Central European Observer, Dec. 23, 1932, p. 731. On Feb. 14, 
the Little Entente Council held first session in Geneva. Times (London), Feb. 15, 
1933, p.11. On Feb. 16, a statute (Pact of Reorganization of Little Entente) was 
signed by which each country respectively was bound to have no foreign policy 
which was not also the policy of the other two; uniform treaties; no future contracts 
with other countries, whether political or economic, without consent of each. 
Times (London), Feb. 17, 1933, p. 13. Spectator, Feb. 17, 1933, p. 202. Fort- 
nightly Review, March, 1933, p. 310. Text: Europe, Mar. 4, 1933, p. 215. 


21 to January 11, 1933 Arms Trarric. Draft multilateral treaty, renouncing export of 


arms, was presented to President Hoover by Representative Hamilton Fish on 
Dec. 21, 1932. U.S. Daily, Dec. 22, 1932, p.1. N.Y. Times, Dec. 22, 1932, p. 
10. On Jan. 10, President Hoover sent special message to Congress asking ratifica- 
tion of international convention for control of arms traffic, signed at Geneva in 
1925, or broad powers for President to restrict arms shipments to countries threat- 
ened by or engaged in war. This was accompanied by a letter from the Secretary 
of State relative to convention for control of trade in arms, Sept. 10, 1919, and 
Geneva convention of 1925. Text: Press releases, Jan. 14, 1933, p. 18. On Jan. 
11, the Senate Foreign Relations Committee reported favorably S. J. Res. 229 
giving the President power to restrict arms shipment to certain countries. Text of 
resolution: U. S. Daily, Jan. 12, 1933, pp. 1 and 7. On Jan. 20 and Feb. 8, 1933, 
the Senate debated the resolution. Cong. Rec., Jan. 20 and Feb. 8, 1933, pp. 2235 
and 3741. On Feb. 8, an official memorandum was filed with House Committee on 
Foreign Relations by Secretary Stimson, at conclusion of his testimony before the 
Committee. Text: U. S. Daily, Feb. 10, 1933, p. 1. Summary of Stimson’s 
statements at hearing: VN. Y. Times, Feb. 10 and 12, 1933, p. 2. On Feb. 7-9 and 
14-15, the House Committee on Foreign Affairs held hearings on H. J. Res. 580, a 
resolution similar to S. J. Res. 229. U.S. Daily, Feb. 8-16, 1933. On Feb. 15, 
the committee made a favorable report with amendments, accompanied by 
minority report. Text: H. Rep. 2040, 72d Cong., 2d sess. 


IMMIGRATION Restriction. Secretary Stimson’s statement to President Hoover 


on restriction of immigration into the United States during the present economic 
depression was made public. Text: Press releases, Dec. 24, 1932, p. 447. 


Iraq. Administrative order issued by Minister of Interior of Iraq, governing resi- 


dence and movements of European and American ladies in Iraq. Text: Press 
releases, Dec. 31, 1932, p. 461. 

Iraty—Panama. Signed treaty of conciliation and arbitration. 7. J. B., Jan., 
1933, p. 1. 

Potanp—Rvussia. Exchanged ratifications at Warsaw of non-aggression pact, 
signed July 25, 1932, and the conciliation convention between those two countries. 
T. I. B., Dec., 1932, p. 3. Soviet Union R., Feb., 1933, p. 48. 

InsuLt ExtrapiTion Case. Five judges of Athens Court of Appeals declared crimes 
not proved and Samuel Insull not subject to extradition. N. Y. Times, Dec. 28, 
1932, p. 1. 


France—GermMany. Signed new tariff agreement, amending treaty of Aug. 17, 
1927. U.S. Daily, Jan. 3, 1933, p. 1. Times (London), Dec. 29, 1932, p. 7. 


30 to February 19, 1933 AvustRIAN Arms SHipMENT. As a result of charge of Austrian 


Socialists that part of a shipment of arms sent from Italy to Hirtenberg, Austria, for 
repairs had been reshipped to Hungary in violation of peace treaties, the Little 
Entente states protested to Austrian Chancellor and threatened to bring question 
before League Council. On Feb. 11, Great Britain and France sent identic notes 
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to Austria making certain demands regarding the shipment. Summary: WN. Y. 
Times, Feb. 18, 1933, p. 10. On Feb. 19, Vice Chancellor Winkler decided to 
reject Anglo-French demands. N. Y. Times, Feb. 20-21, 1933, pp. 8 and 4. 
B. I. N., Mar. 2, 1933, p. 10. Europe, Mar. 4, 1933, p. 196. 


30 to January 17, 1933 PuHrILippINE IsLANDS INDEPENDENCE. On Dec. 30, H. R. 7233, 
providing independence for Philippine Islands with 14-year interim and provision 
for native plebiscite, was signed and sent to President. Cong. Rec., Dec. 30, 1932, 
p. 1163; on Jan. 13, the President vetoed it. Text of message: H. Doc. 524, 72d 
Cong., 2d sess. On Jan. 13 it was passed over the veto by the House and on Jan. 17 
by the Senate. Cong. Rec., Jan. 13 and 17, 1933, pp. 1828 and 2012. Text of act: 
Public no. 31-72d Cong., 2d sess. 


January, 1933 
2-3 Curna—Japan. Shanhaikuan occupied by Japanese troops after heavy fighting, the 
first step in campaign for annexation of Jehol Province to Manchukuo. For. Pol. 
Bull., Jan. 13, 1933. N. Y. Times, Jan. 3-4, 1933. 


GERMANY—PoLanpD. Signed commercial agreement in Warsaw. B. J. N., Jan. 5, 
1933, p. 46. 


Nicaracua—Unitep States. United States marines evacuated Nicaragua. 
Termination of American occupation announced by State Department, of task and 
pledges fulfilled. N.Y. Times, Jan. 2, 1933, p.14. Press releases, Jan. 7, 1933, p. 
3. For. Pol. Bull., Jan. 6, 1933. 


NETHERLANDS—TURKEY. Treaty of arbitration and conciliation, signed April 16, 
1932, promulgated by Netherlands. 7. J. B., Jan., 1933, p. 1. 


GERMANY—UNITED States. German Government notified United States that pay- 
ment due in respect of Army of Occupation costs and claims of American citizens 
allowed by German-American Mixed Claims Commission would be postponed. 
Times (London), Jan. 6, 1933, p. 12. 


Iraty—Rumania. Exchanged notes prolonging until July 18, 1933, the treaty of 
friendship signed Sept. 26, 1926. B.J. N., Jan. 19, 1933, p. 16. 


8 to February 7 Liserta—Unitep States. On Jan. 8 the State Department announced 
its protest against violation of rights of American creditors by administrative acts 
of President Barclay. N. Y. Times, Jan. 29, 1933, p. 9. On Jan. 31, League 
Council committee considered Liberia’s request for assistance. L.N.M.S., Jan., 
1933, p. 22. On Feb. 9, League of Nations Secretariat issued communiqué on 
meeting of International Commission on Liberia, Jan. 31, 1933, which resulted in 
telegram being sent to Liberia on Feb. 7, asking Liberia to abandon its present at- 
titude toward the United States so as to make it possible for financial negotiations 
to be begun in Geneva. Text: Press releases, Feb. 11, 1933, p. 108. U.S. Daily, 
Feb. 13, 1933, p. 3. Chronological outline of recent events, Sept. 27, 1932-Jan. 23, 
1933, and other data. Press releases, Feb. 4, 1933, p. 75. 


DenMARK—UNITED States. Parcel post agreement signed Dec. 9 and 28, 1932, 
approved by President Hoover. T./. B., Jan., 1933, p. 29. 


Hauisut Fisuerres. New regulations of International Fisheries Commission de- 
signed to preserve halibut fishery of Northern Pacific and Bering Sea approved 
by President Hoover. Text: U. S. Daily, Jan. 11, 1933, p. 6. Press releases, 
Jan. 14, 1933, p. 15. 


Mexico—Sparn. Foreign Office of Mexico announced settlement of Spanish claims 


for damages arising out of revolutionary disorders between 1910 and 1920. Cur. 
Hist., March, 1933, p. 728. 
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10-25 INTERNATIONAL LABOR CONFERENCE. Preparatory conference for universal adop- 
tion of 44-hour week opened at Geneva on Jan. 10, with delegates from 34 nations. 
N.Y. Times, Jan. 11, 1933, p. 14. Times (London), Jan. 11, 1933, p. 13. On Jan. 
25 the conference closed, after having decided to convoke conference in the summer 
to draw up convention establishing the 44-hour week. WN. Y. Times, Jan. 27, 1933, 
p. 11. 

13 Sr. LAWRENCE WATERWAY TREATY. Canada and the United States exchanged notes 
concerning the effect of treaty on diversion of water for power purposes through 
the Massena Canal and Grass River. C.S. Monitor, Jan. 23, 1933, p. 7. Text: 
Press releases, Jan. 21, 1933, p. 48. T. J. B., Jan., 1933, p. 26. 


18 GrermMany—Urvevay. Signed commercial treaty in Montevideo, according most- 
favored-nation treatment to both countries. B. J. N., Feb. 2, 1933, p. 30. 


18 OpER NAVIGATION TREATY, JuLY 29, 1932. Germany informed Powers concerned 
that she declined to ratify treaty placing Oder River under administration of an 
international commission. N. Y. Times, Jan. 19, 1933, p. 7. N. Y. Times, Jan. 
22, 1933. IV, 2. 

20 Wortp Economic ConFERENCE. Draft annotated agenda of Preparatory Commit- 
tee for the World Monetary and Economic Conference made public. Text: 
L. N. Doc. C. 48. M. 18. 1933, II. World Affairs, March, 1933, p. 20. Round 
Table, March, 1933, p. 282. L. N. M.S., Jan., 1933, p. 9. 


23 GuaTEMALA—Honpuras. Special Boundary Commission announced award in 
dispute dating back to 1845, giving to Guatemala the Montagua River region and 
to Honduras the Cuyamel territory. Charles E. Hughes, president of tribunal. 
Question submitted to arbitration in 1930. N. Y. Times, Jan. 24, 1933, p. 11. 
Cur. Hist., March, 1933, p. 728. 

23 TweE.ve-Mi.z Limit. United States Supreme Court ruled that British or Canadian 
rum-running vessels cannot legally be boarded, searched and seized by Coast 
Guardsmen more than one hour’s sailing distance from the shore. Case brought by 
Frank Cook, Canadian. See this JourNAL, supra, p. 305. Text: T. J. B., Jan., 
1933, p. 12. 

24 Cuina—Russia. Signed commercial agreement at Peiping. N. Y. Times, Jan. 25, 
1933, p. 6. 

24 Intsh Free State. Election results gave Eamon De Valera’s party a clear majority, 
and the bill to abolish oath of allegiance to Great Britain automatically became 
law. Cur. Hist., March, 1933, p. 733. Times (London), Jan. 30, 1933, p. 10. 


24-30 Leacus or Nations Councit. Opened 70th session, with Baron Aloisi, of Italy, 
presiding, to consider Anglo-Persian controversy, disputes in Latin America be- 
tween Bolivia and Paraguay and Colombia and Peru; report of Permanent Man- 
dates Commission, financial difficulties in Rumania, Hungary, Greece and Austria, 
nationality of women, etc. Geneva (monthly review), Feb., 1933. L. N. M. S., 
Jan., 1933. 

26 Cusa—Unirep States. Secretary Stimson sent letter to Mr. Hamilton Fish observ- 
ing that Platt Amendment placed no obligation upon the United States to intervene 
in Cuba, and citing Elihu Root’s assurance that the amendment did not give us 
right to intervene. Text: N. Y. Times, Jan. 27, 1933, p. 11. 

28  Rumanra. Agreement signed at Geneva establishing an advisory technical col- 
laboration in Rumania. L. N. Doc. C. 107. M. 21. 1983. II. A. 

28/30 Germany. General Kurt von Schleicher resigned as Chancellor on Jan. 28, and on 

Jan. 30, Adolf Hitler, Nazi leader, succeeded him. Cur. Hist., March, 1933, p. 741. 
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February, 1933 
1 Mexico—Unitep Sratrs. Signed Rio Grande boundary treaty, providing for 
flood control and rectification of the Rio Grande channel in the El] Paso-Juarez 
Valley. Press releases, Feb. 4, 1933, p. 87. N.Y. Times, Feb. 2, 1933, p. 8. 


1-3 A B C—Perrvu Peace Group. Dr. Saavedra Lamas and Dr. Miguel Cruchaga 
Tocornal, Foreign Ministers of Argentina and Chile, met at Mendoza, Argentina, to 
create a permanent organization for South American peace and to broaden the pact 
signed on Aug. 6, 1932, to enable group to intervene in Chaco dispute and any other 
political conflict threatening peace on the South American continent. They also 
examined projects for improving their commercial relations and agreed upon a 
program for the Pan American Conference at Montevideo in respect of South 
American affairs. N.Y. Times, Feb. 2-3, 1933, pp. 8 and 11. Certified copies of 
Mendoza agreement mailed to Brazil and Peru. N.Y. Times, Feb. 5, 1933, p. 20. 
B. I. N., Feb. 16, 1933. An agreement was reached on only unsettled question 
between Argentina and Chile on sovereignty of the three islands of Picton, Lennox, 
and New Island in Beagle Channel between Tierra del Fuego and the Island of 
Navarino. Joint statement recommended early ratification of protocol of June 28, 
1915, submitting case to arbitration. Text of protocol: N. Y. Times, Feb. 19, 
1933, IV, p. 2. 


Iraty—Ruvssia. Italy denounced customs section of commercial treaty signed 
March 14, 1924. N.Y. Times, Feb. 5, 1933, p. 12. 


Mexico—Nicaraaua. Resumed diplomatic relations. Press releases, Feb. 11, 
1933, p. 95. 


NicaRaGua Peace. Agreement between President Sacasa and General Sandino 
providing immediate cessation of hostilities announced. N. Y. Times, Feb. 5, 
1933, p.17. Terms: U.S. Daily, Feb. 7, 1933, p.2. Press releases, Feb. 4 and 11, 
1933, pp. 91 and 95. 


CuinEsE Courts IN INTERNATIONAL SETTLEMENT AT SHANGHAI. Nanking Govern- 
ment exchanged notes with representatives of the British Foreign Office and 
principal Powers by which agreement was reached extending rights of foreign and 
mixed courts in the International Settlement at Shanghai three years more from 
Aprill. N.Y. Times, Feb. 10, 1933, p.8. Times (London), Feb. 10, 1933, p. 11. 
Press, releases, Feb. 11, 1933, p. 108. 


INTERNATIONAL CHAMBER OF CoMMERCE. Report on new mode of readjustment of 
international public and private debts as basis for world economic conference. 
Text: N. Y. Times, Feb. 8, 1933, p. 11. 


Maceponian Conaress. About 15,000 persons attended congress held at Gorna 
Jumaio, Bulgaria, to consider creation of independent Macedonian state by union 
of area partitioned between Bulgaria, Yugoslavia and Greece. B. J. N., Feb. 16, 
1933, p. 12; Near East, Feb. 16, 1933, p. 121. 


GENERAL CLarms Commission (United States and Panama). Baron Daniel Wigbold 
van Heeckeren appointed neutral member by Hague Court of Arbitration. Press 
releases, Feb. 18, 1933, p. 121. 


France—Ruvssia. Exchanged ratifications of pact of non-aggression signed Nov. 29, 
1932. Wash. Post, Feb. 17, 1933, p.1. Soviet Union R., March, 1933, p. 61. 


INTERNATIONAL CONVENTIONS 


AERIAL TRANSPORTATION. Warsaw, Oct. 12, 1929. 
Ratification deposited: Poland. Nov. 15, 1932. 7. J. B., Jan., 1933, p. 19. 
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Aurens Status. Havana, Feb. 20, 1928. 
Ratification: Costa Rica. Dec. 20, 1982. 7. J. B., Jan., 1933, p. 15. 
Ratification deposited: Dominican Republic. Jan. 4, 1933. T. J. B., Jan., 1933, p. 15. 


ARMAMENTS Truce. Geneva, Sept. 29, 1931. 
Renewed for four months from Nov. 1, 1932 by 49 states. L. N. M.S., Nov., 1932, p. 
325. L.N.O.J., Jan., 1933, p. 120. 


AsyLuM ConvENTION. Havana, Feb. 20, 1928. 
Ratification: Costa Rica. Dec. 20, 1932. T. J. B., Jan., 1933, p. 12. 


AvsTRIAN Protrocot. Geneva, July 15, 1932. 
Signatures and ratifications: L. N.O.J., Jan., 1933, p.104. Entry into force: L.N.M.S., 
Jan., 1933, p. 10. 


CENTRAL AMERICAN Peace AND Amity. Washington, Feb. 7, 1923. 
Denunciation: 
Costa Rica. Dec. 23, 1932. 
Salvador. Dec. 27,1932. Cur. Hist., March, 1933, p. 728. T7.J.B., Dec., 1932, p. 4. 
P. A. U., March, 1933, p. 212. 
Note: Treaty continues to be binding on the other 3 signatories but can lapse entirely if 
denounced by a third state. Treaty expires Jan. 1, 1934. 


Crvin War. Havana, Feb. 20, 1928. 
Ratification: Costa Rica. Dec. 20, 1932. 7. J. B., Jan., 1933, p. 9. 


CoMMERCIAL AVIATION CONVENTION. Havana, Feb. 20, 1928. 
Ratification: Costa Rica. Dec. 20, 19382. 7. J. B., Jan., 1933, p. 19. 


Copyricut ConvENTION. Havana, Feb. 20, 1920. 
Ratification: Costa Rica. Dec. 20, 1932. T7.J. B., Jan., 1933, p. 24. 


Diretomatic Orricers. Havana, Feb. 20, 1928. 
Ratification: Costa Rica. Dec. 20, 1932. 7.J. B., Jan., 1933, p. 11. 


Economic Statistics. Geneva, Dec. 14, 1928. 
Ratification (with declaration): Netherlands. T. J. B., Dec., 1932, p. 16. 


EMPLOYMENT OF CHILDREN IN INDUsTRY. Washington, Nov. 28, 1919. 
Ratification: Spain. T. J. B., Dec., 1932, p. 12. 


Exuisitions. Paris, Nov. 22, 1928.° 
Ratification deposited: Poland. T. J. B., Nov., 1932, p. 24. 


Forcep Lasor. Geneva, June 28, 1930. 
Ratification: Japan. T. I. B., Dec., 1932, p. 14. 


HEALTH INSURANCE FOR AGRICULTURAL WoRKERS. Geneva, June 16, 1927. 
Ratification: Spain. T. J. B., Dec., 1932, p. 13. 


HeattH INSURANCE FOR WORKERS IN INDUSTRY AND COMMERCE AND HovUsEHOLD Ex- 
PLOYMENT. Geneva, June 15, 1927. 
Ratification: Spain. T. IJ. B., Dec., 1932, p. 13. 


INDUSTRIAL PRoperRTy. Paris, March 20, 1883. Revision. The Hague, Nov. 6, 1925. 
Adhesion: Australia. T.J. B., Jan., 1933, p. 29. 


INTER-AMERICAN ARBITRATION TREATY. Washington, Jan. 5, 1929. 
Ratification deposited: Panama. Jan. 20, 1933. T. J. B., Jan., 1933, p. 1. 


Licutsuips. Lisbon, Oct. 23, 1930. 
Accession: Brazil. T. J. B., Dec., 1932, p. 14. 
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CHRONICLE OF INTERNATIONAL EVENTS 


Loap Linz CoNVENTION AND Protocou. London, July 5, 1930. 
Came into force Jan. 1, 1933. 
Text and ratifications: G. B. Treaty Series, no. 35 (1932). 7. J. B., Nov., 1932 and Jan., 
1933. 
Proclamation: United States. Jan. 5, 1933. T.J. B., Jan., 1933, p. 25. 


MarRITIME NEvuTRALITY. Havana, Feb. 20, 1928. 
Ratification deposited: Dominican Republic. Jan. 4, 1933. 7. J. B., Jan., 1933, p. 9. 


MaRITIME S1GNazs. Lisbon, Oct. 23, 1930. 
Accession: Brazil. T.J. B., Dec., 1932, p. 14. 


MERCHANDISE Marks. Madrid, April 14, 1891. Revision. The Hague, Nov. 6, 1925. 
Adhesion: New Zealand. T. J. B., Jan., 1933, p. 30. 


Narcotics CONVENTION AND Protocou. Geneva, July 13, 1931. 
Adhesion: Turkey. July 14, 1932. Press releases, Jan. 21, 1933, p. 35. 
Rattfications deposited: 

Canada. Oct. 17, 1932. 
Persia. Sept. 28, 1932. T. J. B., Nov., 1932, p. 10. 
India. Nov. 14, 1932. T. J. B., Dec., 1932, p. 6. 


NaTIONALITY. Protocol on Military Obligations in Cases of Double Nationality. 
Ratification deposited: India. Sept. 28, 1932. T. J. B., Nov., 1932, p. 2. 
Signature: United States. Jan. 31, 1933. T. J. B., Jan., 1933, p. 15. 


NATIONALITY. Protocol on Statelessness. The Hague, April 12, 1932. 
Ratification deposited: India. Sept. 28, 1932. T.J. B., Nov., 1932, p. 2. 


NaTIONALITY. Special Protocol on Statelessness. The Hague, April 12, 1932. 
Ratification deposited: Great Britain. Sept. 28, 1932. T.J. B., Nov., 1932, p. 2. 


Night Work oF WoMEN. Washington, Nov. 28, 1919. 
Ratification: Spain. T. I. B., Dec., 1932, p. 12. 


Nicut Work or YounG Persons. Washington, Nov. 28, 1919. 
Ratification: Spain. T.I. B., Dec., 1932, p. 12. 


OBSCENE PuBLicATIONS. Geneva, Sept. 12, 1923. 
Ratification deposited: Persia. Sept. 28, 1932. T. J. B., Nov., 1932, p. 9. 


Ortum CoNvENTION. Geneva, Feb. 19, 1925. 
Adhesion: Turkey. Jan. 14, 1933. Press releases, Jan. 21, 1933, p. 35. 


Ortum ConvENTION. 2d. Final Protocol. The Hague, Jan. 23, 1912. 
Adhesion: Turkey. Jan. 14, 1933. Press releases, Jan. 21, 1933, p. 35. 


SMoxinae. Bangkok, Nov. 27, 1931. 
Signatures and ratifications: L. N. O. J., Jan., 1933, p. 104. 


Pan AMERICAN Unton. Havana, Feb. 20, 1928. 
Ratifications deposited: 
Venezuela. Nov. 18, 1932. T7. J. B., Dec., 1932, p. 3. 
Costa Rica. Dec. 20, 1932. T. J. B., Jan., 1933, p. 10. 


PostaL ConvENTION. Madrid, Nov. 13, 1920. 
Denunciation: Spain. T. I. B., Nov., 1932, p. 19. 


PostaL UNION OF THE AMERICAS AND Spain. Madrid, Nov. 10, 1931. 
Promulgation: Mexico. T. I. B., Jan., 1933, p. 29. 
Ratifications: 
Colombia. Nov. 16, 1932. 
Costa Rica. Oct. 20, 1932. T.J. B., Dec., 1932, p. 15. 
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Rapio TELEGRAPH CONVENTION AND Recuuations. Washington, Nov. 25, 1927. 
Ratification deposited: Poland. Nov. 30, 1932. T. J. B., Nov., 1932, p. 19. 
Ratification: Panama and Turkey. T. J. B., Jan., 1933, p. 31. 


Reuier Union. Geneva, July 12, 1927. 
Ratification: Persia. T. I. B., Nov., 1932, p. 11. 
Came into force in 27 countries. Dec. 27, 1932. Times (London), Dec. 28, 1932, p. 9. 


Sarety at Sea. London, May 31, 1929. 
Came into force on Jan. 1, 1933. T. J. B., Jan., 1933, p. 16. 
Ratifications deposited: Finland, France, Germany, Great Britain and Northern Ireland, 
Italy, Norway, Sweden. T. J. B., Nov., 1932, p. 10. 
Suanaual Hostiuities Cessation. Shanghai, May 5, 1932. 
Text of agreement. 7. J. B., Dec., 1932, p. 23. 
TELEGRAPH ProrocoL, Finau. Madrid, Dec. 10, 1932. 
Signatures: T. J. B., Jan., 1933, p. 32. 
UNIVERSAL Postat Union. Convention and Arrangements. London, June 28, 1929. 
Ratifications deposited: France, Guatemala, Greece, and Turkey. T. J. B., Dec., 1932, 
p. 15. 
UnrversaL PostaL Union. Regulations and Final Protocol. London, June 28, 1929. 
Adhesion: Salvador. T. I. B., Jan., 1933, p. 29. 
Ratification: Philippine Islands. Nov. 23, 1932. T. J. B., Nov., 1932, p. 19. 
WEIGHT OF PACKAGES ON VESSELS. Geneva, June 21, 1929. 
Ratifications: 
Rumania. 
Venezuela. T. J. B., Jan., 1933, p. 24. 


Wuatina. Geneva, Sept. 24, 1931. 
Accession: Brazil. T. J. B., Dec., 1932, p. 12. 
Stave TraDeE. Paris, May 4, 1910. 
Adhesion: Egypt. T.J. B., Jan., 1933, p. 17. 


WuiteE SLAVE TRADE. Paris, May 18, 1904. 
Adhesion: Egypt. T. J. B., Jan., 1933, p. 17. 


WorKMEN’S CoMPENSATION FOR OccUPATIONAL Diseases. Geneva, June 10, 1925. 
Ratification: Spain. T. J. B., Dec., 1932, p. 13. 

WorkMEN’s CoMPENSATION IN AGRICULTURE. Geneva, Nov. 12, 1921. 

Ratification: Belgium. Oct. 26, 1932. T. J. B., Dec., 1932, p. 12. 
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MIXED CLAIMS COMMISSION—UNITED STATES AND 
GERMANY? 


LeHicH VALLEY R. R. Co. Aanp AGENCY OF CANADIAN CAR AND Founpry Co., 
Ltp., AND VARIOUS UNDERWRITERS v. GERMANY 


(So-called Sabotage Cases—Black Tom and Kingsland) 


Docket Nos. 8103, 8117, et al. 
DECISION ON PETITIONS FOR REHEARING 
March 30, 1931 


Both governments and the Commission have recognized that in order to hold Germany 
liable for damages incurred during the period of neutrality of the United States the Treaty 
of Berlin * requires affirmative proof that such damages were the result of an act of the 
Imperial German Government or of its agents. In the instant cases the evidence did not 
convince the Commission that the damages were the result of such acts. 

Although the rules of the Commission, conforming to the practice of international 
commissions, make no provision for a rehearing in any case in which a final decree has 
been entered, these petitions for rehearing on the basis of the evidence filed at the time 
these cases were submitted for decision have been carefully considered, and are dismissed. 

The request that the Commission issue subpoenas for the oral examination of witnesses 
under the Act of Congress approved July 3, 1930,° is also denied. The jurisdiction 
conferred by the two governments under the agreement establishing the Commission 
cannot be extended by a later statute of the United States. 


Petitions for a rehearing have been filed by the American Agent in the so- 
called Black Tom Case on January 12, 1931, and in the so-called Kingsland 
Case on January 22, 1931. No new evidence is filed with these petitions. 
Although the rules of this Commission, conforming to the practice of inter- 
national commissions, make no provision for a rehearing in any case in which 
a final decree has been entered, these petitions have been carefully considered 
by the Commission. 

The briefs previously filed in behalf of the United States and the detailed 
argument of its Agent at The Hague in September, 1930, were marked by 
ability and thoroughness to which was added the force of his sincere convic- 
tion. It is therefore not surprising that the present petitions for rehearing 
bring out no new argument. We have studied them carefully to see if we 
have misinterpreted or misunderstood anything or failed to consider or to 
give due weight to any of the considerations now urged as a basis for re- 


1 Established in pursuance of the agreement between the United States and Germany of 
Aug. 10, 1922 (printed in this Journat, Vol. 16 [1922], Supp., p. 171). Roland W. Boyden, 
Umpire; Chandler P. Anderson, American Commissioner; Wilhelm Kiesselbach, German 

mmissioner. 

? Printed in this Journat, Vol. 16 (1922), Supp., p. 10. 

* Ibid., Vol. 25 (1931), Supp., p. 61. 
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hearing. We are satisfied that we had a clear understanding of the Agent’s 
position with respect to every point now presented and that every one of 
these facts or arguments was given careful consideration by us. 

The terms of the Treaty of Berlin determine the financial obligations of 
Germany so far as this Commission is concerned. Both governments and 
the Commission from the outset have recognized that in order to hold 
Germany liable for damages incurred during the period of neutrality this 
treaty requires affirmative proof that such damages were the result of an act 
of the Imperial German Government or of its agents. The previous decisions 
of the Commission invariably have been based on this requirement. In the 
instant cases our conclusions were that the evidence did not convince us that 
the damages were the result of such acts. The substance of the petitions is 
that our conclusions were wrong. They may be, as we make no claim to in- 
fallibility, but they were and are our conclusions and nothing in the present 
petitions impairs our confidence in their correctness. 

We think it futile to criticize the Agent’s criticisms of our judgment, even of 
our good faith. One of his criticisms, however, which involves a jurisdic- 
tional question, calls for comment. 

This question is raised by the American Agent’s claim that the decision was 
irregularly rendered because the Umpire participated in the deliberations of 
the national Commissioners and in the opinion of the Commission. The 
Umpire participated in the deliberations of the Commissioners and in the 
opinion in accordance with the usual practice of the Commission in cases of 
importance since its foundation in 1922, a practice never before questioned 
and not in our judgment of doubtful validity even if it had not so long been 
accepted by all concerned. 

These petitions for rehearing are dismissed. 

A new jurisdictional question is raised in these petitions by the requests 
that subpoenas be issued by the Commission for the purpose of taking the 
oral testimony of certain witnesses. This suggestion is contrary to the un- 
broken practice of the Commission. The agreement of August 10, 1922, 
between Germany and the United States, which established this Commission 
and is the foundation of its jurisdiction, does not authorize it to issue sub- 
poenas for witnesses or to administer oaths and take the oral testimony of 
witnesses. The requests that swhpoenas be now issued by the Commission 
for the purpose of taking oral testimony are based upon an Act of Congress 
approved July 3, 1930, having general application to international commis- 
sions, which the American Agent contends applies to this Commission and 
authorizes it to take this procedure. The Commission is of the opinion that 
the jurisdiction conferred upon it by the two governments in their agree- 
ment of August 10, 1922, can not be extended by this later statute of the 
United States. Even if it had authority, the Commission would not change 
its practice at this stage of these cases, when the evidence has been formally 
closed, the arguments made, and the decisions rendered. 
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Accordingly, the requests in these petitions that the Commission issue 
subpoenas for the oral examination of witnesses are also denied. 

In these petitions the American Agent states that he is collecting new 
evidence the submission of which will be the subject of supplementary peti- 
tions. Apart from the objection above noted to the taking of oral testimony, 
the Commission has pointed out in its decision denying the petition for 
rehearing filed by the American Agent in the Philadelphia-Girard National 
Bank case a number of objections to the submission of new evidence by either 
party as a basis for reopening or reconsidering decisions rendered in cases 
finally submitted. Some of these objections involve serious jurisdictional 
questions. The questions to be presented in the proposed supplementary 
petitions, however, are not dealt with by the Commission in this order, which 
deals only with the present petitions for rehearing on the basis of the evidence 
filed at the time these cases were submitted for decision. 

Each of the two governments has expressed a desire that the Commission 
wind up its labors as soon as practicable. All but a very few of the cases 
having been decided and there being only a comparatively small amount of 
work remaining to be done, it is necessary to set a final date by which each 
Agent should tender any further matter he may intend to ask the Commission 
to consider. That date is fixed as May 1, 1931. 

Done at Washington March 30, 1931. 

Ro.tanp W. BoypDEN 
Umpire 
CHANDLER P. ANDERSON 
American Commissioner 
W. KriessELBACH 
German Commissioner 


CERTIFICATE OF DISAGREEMENT BY THE TWO NATIONAL COMMISSIONERS ON 
SUPPLEMENTAL PETITION FOR REHEARING 


November 28, 1932 


A supplemental petition for a rehearing, based on newly-submitted 
evidence, was filed on July 1, 1931, by the American Agent in the so-called 
Black Tom and Kingsland cases, asking the Commission to reopen and 
reconsider its decision of October 16, 1930, dismissing those claims. 

This supplemental petition was preceded by petitions for a rehearing filed 
respectively on January 12 and January 22, 1931, which were based on the 
grounds that the Commission, in rendering its original decision, “committed 
manifest errors in its findings of fact on the evidence submitted and in failing 
to apply important established principles of law and the rules of the Com- 
mission,” and also made the point “that the decision was irregularly 
rendered because the Umpire participated in the deliberations of the national 
Commissioners and in the opinion of the Commission.” 
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On March 30, 1931, the Commission, in its decision on the questions raised 
by those petitions, overruled the objection to the participation by the Umpire 
in the deliberations and decision of the Commission, and dismissed, for 
reasons stated, the petitions in so far as they were based on the evidence con- 
tained in the record at the time the cases were submitted at the conclusion of 
the oral argument at The Hague. The Commission reserved, however, for 
later decision the question of reopening and reconsidering its original deci- 
sion on new evidence which the American Agent had already announced he 
intended to submit by supplemental petition. 

The question thus reserved is now presented by the pending supplemental 
petition, on which the present proceedings come before the Commission. In 
these circumstances the only questions now to be dealt with are those raised 
by the submission of new evidence, and the Commission, accordingly, will 
not re-examine the findings of fact made in its original decision of October 
16, 1930, unless the Commission decides that it has jurisdiction to reopen 
these cases and the new evidence now submitted requires reversal or modi- 
fication of such findings of fact. 

The Commission has already heard, at its session held in Boston on 
July 30—August 1, 1931, oral argument by both Agents on some of the issues 
involved. No decision was rendered at that time because the German Agent 
was authorized to submit some additional information in regard to his 
contention that certain documentary evidence presented by the American 
Agent was not authentic. In consequence much additional evidence has 
been submitted on both sides since the Boston meeting. For a considerable 
time during that period the Commission was without an Umpire, but on 
April 8, 1932, when the Commission was again fully organized, it held a 
meeting in Washington and entered an order fixing definite time limits for 
the submission of any further evidence by either Agent. This order was 
amended, in agreement with both Agents, at a meeting held in Washington on 
November 1, 1932, and, as amended, required that the submission of evidence 
on both sides be finally closed on November 15, 1932, and fixed November 
21, 1932, and succeeding days for oral argument on both sides, and the final 
submission of these cases at the close of such argument. 

In order to make the record complete, mention must be made of a motion 
presented by the American Agent on February 5, 1932, for the production by 
subpoena of the Commission of certain witnesses for oral examination. The 
Commission had already dismissed, in its decision of March 30, 1931, a 
similar motion by the American Agent, on the ground of lack of authority to 
subpoena witnesses without the consent of both governments. The new 
motion, renewing this request, was opposed by the German Agent on behalf 
of his government, and, accordingly, the matter was referred, at the sugges- 
tion of the Commission, to the two governments for direct action between 
themselves if they wished to confer the proposed authority on the Commis- 


1 Decision of March 30, 1931, supra, p. 339. 
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sion. Such authority has not been conferred by the two governments, and, 
accordingly, this new motion has not been and cannot be considered by the 
Commission. 

The foregoing brief review of the proceedings hitherto taken since the deci- 
sion of October 16, 1930, brings the history of these cases down to the recent 
session which closed on November 25, 1932, when all the pending questions 
presented by this supplemental petition and the accompanying evidence were 
finally submitted. 

A preliminary objection to the reconsideration by the Commission of its 
original decision has been raised by the German Agent on the jurisdictional 
ground that the Commission is without authority to admit the further 
evidence now offered for consideration by the Agent of the United States, 
or to grant a rehearing on the basis of such evidence, or any other evidence, 
after these claims had been dismissed by the Commission in its decision of 
October 16, 1930. 

The Commission has taken note of this objection, but did not feel called 
upon to make a ruling on its validity at the outset. In all similar cases, 
including the proceedings on the original petitions for rehearing in these cases 
filed in January, 1931, the Commission has invariably taken the position 
that, as stated in its decision of March 30, 1931, “although the rules of this 
Commission, conforming to the practice of international commissions, make 
no provision for a rehearing in any case in which a final decree has been 
entered, these petitions have been carefully considered by the Commission.” 
The Commission has, accordingly, followed in the present proceedings the 
precedent thus established. 

Coming now to the issues raised by the newly-submitted evidence, it must 
be noted, before discussing this evidence, that, as stated in the Commission’s 
decision on the former petitions for rehearing, 


The terms of the Treaty of Berlin determine the financial obligations 
of Germany so far as this Commission is concerned. Both governments 
and the Commission from the outset have recognized that in order to hold 
Germany liable for damages incurred during the period of neutrality this 
treaty requires affirmative proof that such damages were the result of an 
act of the Imperial German Government or of its agents. The previous 
decisions of the Commission invariably have been based on this require- 
ment. In the instant cases our conclusions were that the evidence did 
not convince us that the damages were the result of such acts. 


It must also be noted that the Commission in its original decision of 
October 16, 1930, stated that “The Commission does not need direct proof 
but on the evidence as submitted we could hold Germany responsible if, but 
only if, we are reasonably convinced that the fires occurred in some way 
through the acts of certain German agents.” In that decision the Commis- 
sion also stated that in view of the background established in these cases, 
which showed authorized sabotage activities in the United States by a group 
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of German agents, “inferences against Germany were rendered easier than 
they otherwise would be,” which means, in application to the present pro- 
ceedings, that if the two men who are now presented by the claimants as 
responsible for the Kingsland and Black Tom fires respectively, namely, 
Theodore Wozniak and Michael Kristoff, are shown to have been German 
agents, or employed by German agents, at the time of those fires, the 
Commission might feel justified in inferring, unless such inferences were 
prohibited by other evidence, that Germany was responsible under the Treaty 
of Berlin for those fires and liable for the resulting damages. 

The new evidence now submitted by the American Agent is intended to 
establish such agency on the part of Wozniak and Kristoff. 

As to the Kingsland case, the Commission in its original decision found as 
a fact that “despite Herrmann’s confession the evidence in the Kingsland 
case has convinced us that Wozniak did not set the Kingsland fire,” and the 
Commission held as its final conclusion, from all the evidence, “that the fire 
was not caused by any German agent” and, accordingly, that “Germany 
cannot be held responsible for it.” 

In reaching its conclusion the Commission found, among other facts, that 
another employee of the Agency of Canadian Car and Foundry Company, 
Limited, named Rodriguez, who also was alleged to be a German agent acting 
in codperation with Wozniak in starting the fire, and to whom it was alleged 
that $500 was paid as compensation by Herrmann after the fire, “was not 
at the Kingsland plant at all on the day of the fire.” The Commission also 
found that the description of the starting of the fire, as presented in the 
evidence, did not justify the belief that it was started by one of the incendiary 
pencils alleged to have been furnished to Wozniak and Rodriguez for that 
purpose, and, further, the Commission disbelieved that Wozniak was in 
Mexico after the fire, where the evidence submitted by the claimants repre- 
sented that he had gone and consorted with admitted German agents. 

As to the Black Tom case, the Commission was unable to find definitely, 
from the evidence filed prior to its original decision, just how or by what 
agency that fire started. 

As a result of its examination of the record, the Commission found that 
there was “a good deal of evidence which tends to implicate Kristoff.” This 
evidence related to his conduct on the night of the fire, his false alibi, his 
association and trips with a man whose name the Commission described as 
“kaleidoscopic” but, for convenience, called Grantnor, as it appeared in the 
record with many variations of that spelling, and it was attempted in the 
claimants’ evidence to identify this man with a man named Hinsch, an 
admitted German agent. The record also contained some alleged admissions 
by Kristoff reported by a private detective named Kassman, employed by the 
Lehigh Valley Railroad Company. 

The Commission examined and analyzed at some length all of this evidence 
and reached the conclusion, stated in its decision, that “We cannot be sure 
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that Kristoff did not set fire to Black Tom or take some part in so doing. We 
cannot be sure that Graentsor, or Grantnor, or Graentnor was not Hinsch, 
and that Hinsch did not employ Kristoff and others who are unknown. But 
it will sufficiently appear from the foregoing that, as we have said, the 
evidence falls far short of enabling us to reach the point, not merely of holding 
Germany responsible for the fire, but of thinking that her agents must have 
been the cause, even though the proof is lacking.” 

The new evidence now submitted on behalf of the claimants is addressed 
to all of these points in each of these cases, and is intended to show that the 
Commission was wrong in its findings and conclusions. 

The American Commissioner and the German Commissioner have been 
unable to agree upon the decision of the questions presented in these cases as 
aforesaid, and their respective opinions having been stated to the Umpire, 
they accordingly certify the above mentioned cases and all the questions 
arising under the supplemental petition therein to the Umpire of the Com- 
mission for decision, except that the German Commissioner takes the position 
that the question of the jurisdiction of the Commission to re-examine any 
case after a final decision has been rendered is not a proper question to be 
certified to the Umpire on disagreement of the National Commissioners and 
reserves that question from this certificate. 

Done at Washington November 28, 1932. 

CHANDLER P. ANDERSON 
American Commissioner 
W. KiessELBACH 
German Commissioner 


DECISION OF THE COMMISSION 
RENDERED BY THE UMPIRE, HONORABLE OWEN J. ROBERTS 1 


December 3, 1932 


The new evidence, when taken in connection with the old, fails to support any finding 
that the persons alleged to have been responsible for the fires in the Black Tom railroad 
terminal in New York harbor, July 29-30, 1916, and in the Kingsland munitions assembling 
plant on January 11, 1917, were German agents or employed by any German agents. 
There is, therefore, no sufficient basis for a finding against Germany, and these supple- 
mental petitions for a rehearing, on the ground of newly-discovered evidence, of the 
decision of the Commission rendered Oct. 16, 1930, in favor of Germany, are dismissed. 

Since, if the new evidence were formally placed on file and considered in connection 
with the whole body of evidence submitted prior to the Commission’s original decision, 
the findings then made and the conclusion then reached would not be reversed or materi- 
ally modified, the question raised as to the jurisdiction of the Commission to reopen a 
claim once formally passed upon and decided, need not be answered. 

Separate opinion by the American Commissioner. 


These cases are before the Umpire for decision on a certificate of the two 
National Commissioners, certifying their disagreement. 


1 Hon. Roland W. Boyden, Umpire, died Oct. 25, 1931, and was succeeded by Mr. Justice 
Owen J. Roberts, of the Supreme Court of the United States, appointed March 24, 1932. 
* Printed in this Journa, Vol. 25 (1931), p. 147. 
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The certificate of the Commissioners briefly describes the pleadings and 
the purpose of the new evidence submitted. It is unnecessary to repeat what 
is there set out. I proceed, therefore, without preliminary discussion to deal 
with the cases in the situation in which I find them. I have had the aid of 
the transcripts of the very full arguments made before the Commission at 
The Hague and at Boston and of full and satisfactory briefs filed in connec- 
tion with the various arguments, especially the present one. I have examined 
large portions of the evidence filed prior to the decision of October 16, 1930, 
with the object of comparing it with the new evidence in order to appraise 
the new evidence and its effect in connection with the old. 


KINGSLAND 


Much new evidence has been submitted for the claimants tending to 
exclude the theory of industrial accident. It goes far to negative the belief 
that the fire occurred as a result of sparking of machines, undue friction, or 
disarrangement of electrical apparatus. The Commission is asked to draw 
from these proofs the conclusion that Wozniak intentionally caused the 
conflagration. The antithesis is between an accidental fire and an incendiary 
fire set by a German agent. Nothing offered has changed or elaborated the 
account originally given and steadfastly adhered to by Wozniak. While 
there is now much contradiction of the alleged improper functioning of the 
machinery (not testified to by Wozniak, but by others), there is some addi- 
tional corroboration of Wozniak’s story. What was meant in the former 
opinion by “industrial accident” was one arising from any cause, whether 
or not accurately ascertainable, other than the purposeful act of an in- 
cendiary. While the new evidence makes more difficult the inference that 
the fire was due to one of the causes suggested by Germany, it does not 
render easier the conclusion that it was intentionally kindled by Wozniak. 

In the original record Herrmann detailed the instructions he claimed to 
have given Wozniak. He says he told Wozniak to break the point of the 
incendiary pencil and set it upright in a coat-pocket or elsewhere and that 
it would burst into flame within approximately 30 minutes. It is now sug- 
gested, as a deduction from expert testimony submitted, that if the pencil 
were laid on its side in the shellcase and crushed a flame would immediately 
be generated. But there is no evidence that Wozniak knew this or was told 
that the pencil could be so used. The new evidence as to conditions in the 
plant and the happenings just before the conflagration, when added to the 
old, does not warrant a finding that the fire was due to the intentional act 
of Wozniak. 

In the decision of the Commission of October 16, 1930, it was found that 
there was no sufficient proof that Wozniak was a German agent or in the pay 
of German agents. New evidence has been produced which is said to require 
a reversal of this finding. It may best be considered in relation to the state 
of the case as it stood prior to the Commission’s decision. 
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Then it was claimed that Hinsch, a German agent, had introduced Wozniak 
to Herrmann, another German agent, who had given Wozniak incendiary 
pencils and instructed him in the use of them; that Herrmann doubted 
Wozniak’s ability and requested that another man be added to the force of 
incendiaries, whereupon Hinsch produced a man named Rodriguez, who 
worked at the next bench to that of Wozniak; that after the fire Rodriguez 
got into touch with Herrmann and was paid $500; that Wozniak disappeared 
and never claimed any pay but was ultimately taken or went to Mexico, 
where during the summer of 1917, under the name of Karowski or similar 
name, he consorted with German agents and was known as a German agent. 

This version of the transaction depended for its validity in the first place 
on Herrmann’s testimony, which was disbelieved by the Commission, and 
secondly on that of some six witnesses who said they had either seen or heard 
of Wozniak in Mexico, under the name Karowski, or Karowsky or Karnowski, 
and knew him to be a German agent. The Commission disbelieved this 
testimony. In April, 1929, Wozniak came forward and gave testimony in 
affidavit form; and was examined and rigorously cross-examined in July, 
1930, and gave what the Commission thought a truthful account of the fire 
and his subsequent conduct. His statements were carefully investigated by 
the Agents of both countries, and not only by his testimony but by corrobora- 
tive evidence obtained by the Agents the following facts are indisputably 
established. After the fire he submitted to an examination by the officials 
of the Agency of Canadian Car and Foundry Company, and also reported 
the nature and circumstances of the accident to Russian officials; he held 
himself available for further questioning. From the time of the fire to July 
23, 1917, he was in New York City, using his own name, boarding where he 
had previously been known, and part of the time a patient and a watchman 
in a hospital. 

He says that about August 1 he went to Tupper Lake, N. Y., and worked 
as a lumberman, returning to New York City sometime about October, 1917. 
This the American Agent disputes. Contemporaneous records are lacking, 
and testimony other than that of Wozniak is unsatisfactory as to this period. 
It is certain, however, that sometime after January 1, 1916, and before 
December 31, 1921, Wozniak did work at Tupper Lake during a portion of 
a summer. From contemporaneous records and his own testimony it is 
clear that this was not in 1916. By the weight of the evidence his employ- 
ment as lumberman was not in the summer of 1918, 1919, 1920, or 1921. If 
he was not in Tupper Lake in the summer of 1917 my judgment is that he 
was never there. Yet it is conceded by the American Agent that it is pos- 
sible he did do summer work there at some time during the period of years 
mentioned. 

For reasons which will sufficiently appear from its original opinion the 
Commission definitely found that Wozniak was not in Mexico in the summer 
of 1917. Some of the affidavits to that effect presented by the claimants were 
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wholly unsatisfactory in character, and others, while made by persons of the 
utmost probity, were proved obviously wrong by contemporaneous records. 
Wozniak was in New York, living with his friends the Perrys and working 
in Schall’s restaurant, early in November, 1917; and from that date forward 
his whereabouts are accounted for, not alone by his testimony but by un- 
disputed proofs. There is no evidence, except that which the Commission 
disbelieved on the former hearing, that Wozniak ever used any other than 
his own name or that, as claimants assert, he purposely disappeared or that 
claimants could not at any time prior to April, 1929, have located him. 

With this background, I come to consider the new evidence. This falls 
under three categories: (1) certain affidavits intended to prove that Wozniak 
was in fact a German agent; (2) certain letters alleged to have been written 
by him from St. Louis, Mo., and Mexico City in August and September, 
1917, and testimony as to the writing of three other letters by him from 
Mexico in the summer of that year and as to his taking the name Karowski; 
(3) the so-called Herrmann message, which will subsequently be described 
and discussed. I shall consider these items in the order stated. 

1. The affidavit of Capitula is to the effect that in July or August, 1929, 
Wozniak endeavored to persuade the affiant that he knew Wozniak in Tupper 
Lake in “1917 and 1918”; and that the affiant refused so to state and informed 
Wozniak that the affiant had been in Tupper Lake in 1920 and 1921. The 
effect of this deposition is purely negative. The evidence amounts to no 
more than that the affiant could not say that he had seen Wozniak in Tupper 
Lake at any time. The witness does, however, add that Wozniak told him 
he had been in Mexico in “1917 and 1918.” We know nothing of the witness 
Capitula; his affidavit is barely a page long, lacks any collateral support; it 
attributes to Wozniak statements which he certainly would never have made 
as to the year 1918. The witness adds the somewhat surprising information 
that Wozniak told him he had been “brought back” from Mexico. Is the 
inference to be drawn that German agents brought him back? 

The affidavit of one Nolan is produced, dated February 6, 1931, in which 
he says that he knew Wozniak in 1916 and 1917 as a man “used by different 
German Agents”; that the witness saw Wozniak at Meyer’s Hotel, Hoboken, 
in company with Captain Hinsch. It contains an account of an incredible 
conversation said to have taken place between Hinsch and Wozniak over- 
heard by the affiant. This witness was presumably always available to the 
claimants, and it is not clear why his testimony, if favorable, could not have 
been obtained long before the case was originally submitted. I do not 
regard this evidence seriously. The same may be said of the affidavit of 
one King, offered in support of that of Nolan. 

An additional affidavit by one Palmer was filed. He was in the employ of 
the British Secret Service during the war and had, prior to the earlier hearing, 
given evidence apparently quite irrelevant to any issue then or now in the 
case. And, surprising to relate, he says not a word therein as to the matters 
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to which he now testifies. I must assume that he was thoroughly examined 
on the former occasion. He now offers a most circumstantial account as to 
Wozniak and various German agents’ activities. He explains that these 
matters are not disclosed by contemporaneous British Secret Service reports 
because the custom was to condense them and exclude hearsay; yet the very 
reports to which he refers do contain hearsay information and on much less 
important matters than those of which, at this late day, he speaks solely from 
memory. No explanation is offered for his failure to disclose such vitally 
relevant details on his former appearance as a witness. 

One Clucas now furnishes an affidavit in addition to the one he gave orig- 
inally. He greatly elaborates what he previously said and adds new matter 
which he says he previously withheld as he thought that the claimants had 
adequate information on the subjects about which he was interrogated, and 
so did not need his testimony. His explanations do not satisfy me of his 
candor. 

These affidavits are all made with the purpose of attributing to Wozniak 
the character and designation of a German agent. They are not persuasive, 
not only for the reasons mentioned, but because I find that, save for the 
summer of 1917, as to which I shall speak in a moment, Wozniak, though 
open to surveillance and for a part of the time under actual surveillance, has 
not in a single instance subsequent to the fire been found in the company of 
anyone who might by the remotest stretch of the imagination be found to be 
a German agent. 

2. The new evidence indicates that in May, 1931, a Ukrainian named 
Baran went to Mr. Peto, vice-president of the Agency of Canadian Car and 
Foundry Company, and exhibited to him three letters, addressed to Baran, 
written and signed by Wozniak dated respectively St. Louis August 10, 1917, 
and Mexico City August 28 and September 16,1917. In connection with the 
production and examination of these letters the claimants paid Baran $2,500, 
and procured assent to a condition named by him that the American Agent 
should give assurance that Wozniak would not be prosecuted for perjury. 
The American Agent insisted upon an expert examination of the letters before 
he would accept them as evidence. The claimants consequently had them 
examined and satisfied themselves and the American Agent that they were in 
Wozniak’s handwriting. Expert opinion indicated also that they were old 
and had probably been written when they bore date. The letters were sub- 
mitted to the Commission. If genuine they establish that Wozniak was 
consorting with Germans in Mexico in the summer of 1917 and destroy his 
testimony to the effect that he was then in Tupper Lake. If they are not 
manufactured evidence the Commission was wrong in disbelieving the wit- 
nesses offered at the earlier hearing and in finding that Wozniak did not go 
to Mexico. 

In my opinion the letters are not authentic. I should arrive at this con- 
clusion without the aid of expert testimony. But my finding is enforced by 
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what I deem convincing expert opinions that they were prepared for the 
purpose of the case. They purport to have been written at a time when war 
had been declared between the United States and Germany, and two of them 
must have been sent across the border, which was then under strict guard; 
one of them stated that the Germans did not want Wozniak to write to any- 
one; two enjoin secrecy on the addressee; one refers to ‘““my Germans,” 
another to the “damned Germans,”’—strange expressions to be used by a 
German agent consorting with his fellows and seeking to conceal his where- 
abouts after fleeing the scene of his crime! They are written in Ukrainian, 
but one of them contains the name Karowsky written in Roman letters and 
suggests that Baran write to Wozniak by that name, to the general delivery 
address in Mexico City. Most noteworthy is the fact that in one Wozniak 
says that he will soon be back in New York near to “King.” This is the 
sort of admission that Wozniak, above all men, in my judgment, would 
not naturally or normally have made. The references to Karowski and 
the Germans and to “King” too well piece out the claimants’ theory of the 


case. 

I am persuaded from photostats and photographs submitted that when 
Baran first showed the letters to the claimants they were not in the condition 
in which they now are. The various photostats prove that subsequent to such 
exhibition Baran cut a piece out of one of them. After this fact was noticed, 
the explanation was offered that he did this so that he could have the paper 
analyzed in an effort to prove the age of the letters because he had heard some 


discussion between the interested parties as to their authenticity. But 
Baran, by supposition, had had the letters since 1917; he needed no confirma- 
tion of their age. Moreover, photostats of the letters were attached to the 
affidavit of Baran identifying them, and the photostat of that of August 28, 
1917, fails to show certain distinctive stains which are now quite apparent 
not only on the letter but on all later photostats and photographs of it. The 
conclusion is irresistible that either Baran or someone else tampered with this 
letter, in an effort to give it the appearance of age, after it was first shown to 
claimants and before it was delivered to them by Baran to be used as 
evidence. These stains are relied upon by claimants’ experts as evidence of 
the age of the letters. 

Certain foldings of two of the letters (those of August 10, 1917, and 
September 16, 1917) are totally inconsistent with the claim that these were 
written on the dates they bear and separately mailed from the places they 
bear date. 

Baran, who produced the documents, is an intimate friend of Wozniak. 
The record before the Commission at the previous hearing discloses that he 
was repeatedly in touch with Wozniak. His identity was fully disclosed 
prior to July 30, 1930, by Wozniak’s testimony. From the cross-examination 
for the claimants it is evident that they knew of this relationship at that 
time. It is incredible that Baran was not interviewed between the summer 
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of 1930 and May, 1931, when he appeared and offered the letters. If he had 
such letters, that fact could have been long before ascertained. 

The expert evidence and my own inspection convince me that the letters 
show all the characteristics of artificially aged documents and that the 
explanation offered by claimants’ experts of accidental staining is not 


credible. 

The letter of August 28, 1917, was written upon a watermarked paper sold 
by Kiperman, a merchant of Warsaw. As early as June, 1931, the claimants 
had observed the watermark and had procured a transmitted-light photo- 
graph which showed it with great clearness and definition of detail. During 
the summer and autumn of 1931 they made investigations in Poland, and in 
France where a dandy-roll for the production of such a watermark had been 
manufactured, to ascertain the date of the manufacture of the paper. The 
investigation was not exhaustive, and made at best but a prima facie case for 
a date of the watermarked paper earlier than 1926. Kiperman’s unsworn 
statement went no farther than that he had for many years sold paper with 
a similar watermark; it is quite indefinite as to when such paper was manu- 
factured. Much detailed evidence submitted by the German Agent dem- 
onstrates that the watermarked paper in question was not manufactured prior 
to 1926. Some confusion has been created, due to the fact that two manu- 
facturers made paper for Kiperman with dandy-rolls procured from different 
makers, but non-expert inspection demonstrates to my satisfaction that the 
watermark in question is that made by the Mirkow factory from a dandy- 
roll made in Paris. The paper made by the use of that dandy-roll was 
delivered to Kiperman not earlier than 1926. The expert testimony supports 
my own independent conclusion on this point. The watermark, therefore, 
strongly corroborates the other matters which make against the authenticity 
of the documents. 

In June, 1932, there was filed an affidavit by one Golka, of Scranton, Pa., 
dated December 9, 1931, in which he states that he received a letter from 
Wozniak in Mexico in 1917. At the same time two affidavits by one Panas 
and his wife of about the same date were filed, in which they recount the 
receipt of two letters from Wozniak postmarked in Mexico. Supporting 
affidavits state that the names of these witnesses were obtained in Europe by 
Mr. McLain, one of the attorneys for claimants, and that Mr. McCloy, 
another attorney for claimants, secured the same names by independent in- 
vestigation in this country. But the record contains references to both of 
these persons. In the cross-examination of Wozniak he was questioned and 
testified at length with respect to them. It appears from his affidavit and 
oral testimony that he worked under Golka in Scranton before going to New 
York in 1916, that during the same period he lived in the house of Panas in 
Scranton and that Panas was a witness to his marriage. It is somewhat dif- 
ficult, therefore, to understand the necessity for all this investigation to dis- 
close these two persons, who perhaps are as close to Wozniak and know him 
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as well as Baran and who would be the natural persons to whom he and 
Baran would turn for statements in support of the Baran letters. Let it be 
here noted that, though unquestionably Wozniak wrote the Baran letters, 
he has testified that he was not in Mexico in 1917, has not vouched for the 
letters, and is not to be prosecuted for perjury. If the affidavits of Golka 
and Panas had been submitted independently, not merely as corroboration 
of the fraudulent Baran letters, I might, perhaps, give greater credence to 
the evidence of Wozniak’s friends. These affidavits contain erroneous 
statements of fact; and, moreover, both recite that Wozniak was anxious to 
have his letters from Mexico destroyed. In one case he is said so to have 
requested in the letter; in another case to have visited the addressee, ob- 
tained the letters, and destroyed them in the presence of his friends. The 
reason Golka says he gave was that he wished to conceal whence he was 
writing. These are remarkable statements, when contrasted with the facts 
as to the fraudulent letters produced by Baran, which contain no such re- 
quest but in fact give the name and address in Mexico to which letters may 
be sent to Wozniak. If he were so anxious that his correspondence be de- 
stroyed, I cannot understand why he did not make a similar and effective 
request of his friend Baran, if the Baran letters were genuine and the Golka 
and Panas affidavits exhibit his true attitude. 

Some of the witnesses who, prior to the decision of October 16, 1930, testi- 
fied to Wozniak’s presence in Mexico in 1917 identified a photograph of him 
as that of a man they knew as Karowski. Others stated they knew of the 
presence of a German agent known as Kurowski, Karnowski, etc., without 
identifying Wozniak as the one who bore that name. In the new evidence 
there is a certificate by a police official in Poland to the effect that bordering 
on Wozniak’s old home in Rawa Russka there is a forest in which Wozniak 
once worked, called the “Karowski” forest; that in Poland it is common 
to take a name additional to the surname, and to derive it from one’s sur- 
roundings; that it is therefore probable that Wozniak did this, in which case 
he might have called himself Wozniak-Karowski or Karowski-Wozniak. 
This evidence is pressed upon me as confirmatory of the testimony that 
Wozniak was in Mexico under the alias of Karowski. But it rises no higher 
than proof that such a thing is neither improbable nor impossible. 

On the other hand, testimony produced by Germany tends to prove that 
in the tongue used in Rawa Russka the forest in question was, prior to 
Polish domination at least, called “Kariw” (thus its derivative would be 
“Karifski” or “Karivsky’’); that an intimate friend never knew of Woz- 
niak’s living in Kariw or working in the forest in question and never heard 
him use or anyone else call him or his family Karowsky or any similar name. 
This state of the proofs does not give me any real light upon the question of 
Wozniak’s presence in Mexico. 

I am of opinion the matters above discussed are insufficient, when taken 
with the proofs offered before the final hearing, to alter the finding that there 
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is no credible evidence that Wozniak was a German agent, was connected 
and consorted with German agents, or that he was in Mexico in 1917. 

3. If the so-called Herrmann message is authentic, that document alone 
would compel a finding contrary to that I have just stated so far as concerns 
Wozniak’s being a German agent. Since, however, that message applies 
equally to Kingsland and to Black Tom, I may postpone discussion of it 
until after I have considered the other new evidence relating to Black Tom. 


Buiack Tom 


With respect to this catastrophe the decision of October 16, 1930, held that 
while not satisfied that Kristoff did not have a part in causing the fire and 
explosions, neither was the Commission convinced that he did have such 
part or that he was a German agent or an employee of German agents. 
The opinion states that the Black Tom Terminal was a shining mark for the 
activities of agents of destruction and that Hinsch might well have desired 
its destruction; but the only matter from which the Commission thought it 
might infer a connection between Kristoff and Hinsch was the former’s story 
of a journey made by him with a man named Graentnor (or some similar 
name) early in 1916 and the promise of a large payment from this person. 
The Commission was unable from the record to identify Hinsch with 
Graentnor which it felt it must do in order to hold that Kristoff acted for 
Germany in causing the explosion. 

The new evidence offered in the endeavor to clarify the situation and to 
induce an affirmative finding falls into two classes: (1) the 1916 diary and 
certain checkbooks of Hilken; (2) the Herrmann message. 

1. It is said that the entries in the diary are consistent with Hinsch’s hav- 
ing been absent from Baltimore on a trip with Kristoff in the spring of 1916. 
In the earlier arguments it was contended that, as Kristoff claimed to have 
made a trip at the time in question with a man he called Graentsor and as 
Fesmire testified that Hinsch had once told him about having made a trip 
west, the Commission should conclude that Hinsch was Graentnor. Hinsch, 
on the other hand, testified that he had never been west of Gettysburg and 
never made such a trip as the one described and had never visited some of the 
cities mentioned by Kristoff. In this state of the record the Commission re- 
fused to draw the conclusion suggested. In the light of these facts, I find 
merely that the entries in Hilken’s diary are not inconsistent with Hinsch’s 
having made the trip but they add nothing affirmative to the evidence as con- 
tained in the record before and are insufficient to induce the affirmative finding 
asked by the claimant. 

With respect to Hilken’s checkbook it is urged that this now makes cer- 
tain what has heretofore been a matter of dispute, namely, that in August, 
1916, shortly after the Black Tom explosion, Hilken paid $2,000 to Hinsch; 
that this fact destroys Hinsch’s testimony that no such payment was made 
and casts discredit on the whole of his evidence. The check stub shows 
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that on August 10, 1916, Hilken drew $2,000 in cash; on the stub is noted 
“Capt H—Lewis, etc.” 

Herrmann used the alias Lewis. It is undoubted that about August 6 or 
7 Hilken, Hinsch, and Herrmann went to New London to inspect the harbor 
preparatory to making it a merchant-submarine base. I think that if 
Hilken was in New York on August 10 he was on his return trip from New 
London. The new harbor project undoubtedly required disbursements of 
money. Hinsch states that he did not get $2,000 at this time and that the 
only explanation he can give of the entry on the check stub is that part of 
the money may have been used for the expenses of the trip to New London, 
but he concedes that these would not require anything like $2,000. This 
testimony is said to brand him as untruthful. I can not adopt this view. 
The use to which the money was to be put still must be derived by the claim- 
ants from Hilken’s testimony, heretofore given, contradicted as it is by 
Hinsch. I am asked to conclude that as Kristoff said that he was to go to 
the Hotel McAlpin and meet Graentnor about August 10 to receive a pay- 
ment of a large sum of money this entry connects Hinsch and Kristoff’s 
travelling-companion Graentnor. But here again we are taken into the 
realm of conjecture. Kristoff, moreover, said he did not receive any money, 
and there is nothing else, unless the check stub be evidence of the fact, to 
show that he did. I find that the diary entries and the check stubs do not 
warrant the inferences I am asked to draw from them. 


Tue HERRMANN MESSAGE 


2. On July 1, 1931, there was filed with the Commission a Blue Book 
magazine of the January, 1917, issue, containing upon four printed pages 
lines of writing running crosswise of the print. This, we are told, is a code 
message forwarded by Fred Herrmann in Mexico to Paul Hilken in Balti- 
more in April, 1917; names being referred to by numbers in the script, the 
numbers referring to other pages of the magazine where the names were 
indicated by pin pricks through printed letters in the text. The writing 
fluid is said to be lemon-juice made visible by the application of heat. As 
decoded by Hilken the message reads: 


Have seen Eckhardt he is suspicious of me Can’t convince him I come from Maguerre 
and Nadolny Have told him all reference Hinsch and I Deutschland, Jersey City 
Terminal, Kingsland, Savannah, and Tony’s Lab. he doubts me on account of my bum 
German Confirm to him thru your channels all OK and my mission here I have no 
funds Eckhardt claims he is short of money send ly [by] bearer U S. 25000—Have 
you heard from Willie Have wired Hildegard but no answer Be careful of her and con- 
nections Where are Hinsch and Carl Ahrendt Tell Hinsch to come here I expect to go 
north but he can locate me thru Eckhardt I dont trust Carl Ahrendt, Kristoff, Wolfgang 
and that Hoboken bunch If cornered they might get us in Dutch with authorities See 
that Hinsch brings with him all who might implicate us tell him Siegel is with me. 
Where is Carl D. he worries me remember past experience Has Hinsch seen Wozniak 
Tell him to fix that up. If you have any difficulties see Phil Wirth Nat Arts Club Tell 
Hinsch his plan O. K. Am in close touch with major and influential Mexicans Can 
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obtain old cruiser for 50000 West Coast What will you do now with America in the war 
Are you coming here or going to South America Advise you drop every thing and leave 
the States Regards to Hoppenberg Sei nicht dum mach doch wieder bumm bumm 
bumm. Most important sendfunds Bearer will relate experiences and details Greetings 


A glance through this translation will indicate that, without reference to 
any other evidence, it is conclusive proof to any reasonable man that (a) 
Herrmann and Hilken knew the Kingsland fire and the Black Tom explosion 
were the work of German agents and (b) that Hinsch, Hilken, and Herr- 
mann, undoubted agents, were privy thereto, and (in the light of the record 
before the Commission) (c) that Kristoff and Wozniak were active partici- 
pants in these events. As the American Agent has well said, I may utterly 
disregard all the new evidence produced and still, if I deem this message 
genuine, hold Germany responsible in both of the cases. 

The authenticity of the message is sharply challenged. A narrow and 
very difficult issue of fact, upon which alone these cases now turn, is thus 
raised, which challenges and has had my careful and painstaking study in 
an effort to reach a right solution. As in the case of the Wozniak letters, 
the elements which affect the problem of authenticity fall into three gen- 
eral classes: (1) the testimony concerning the document, (2) the conditions 
known to exist when the message is claimed to have been transmitted, and 
(3) expert testimony with regard to the probable date of the writing. 

(1) The magazine was produced by Paul Hilken, who, in an affidavit of 
May 8, 1931, states that he discovered it recently in his old home in Balti- 
more. The document comes, therefore, from a source which the former 
opinion of the Commission entirely discredited. Hilken, though an Ameri- 
can citizen, is a former German agent. His attitude at first was that of 
loyalty to Germany. In December, 1928, he changed his position and testi- 
fied at great length on behalf of the claimants. He then produced, upon 
request, diaries for 1915 and 1917 and part of 1916 and other documents 
which were made a part of his deposition. He then expressed his willing- 
ness to search for other contemporaneous documents and indicated that they 
would be found either in his desk or at his former home in Baltimore. The 
record leaves no doubt that the American Agent and his counsel for a period 
of two years prior to the production of the magazine had urged Hilken to 
search out further data in substantiation of his testimony. Notwithstand- 
ing this he did not do so, and the Commission made its finding of October 16, 
1930, branding him unworthy of belief. Thereafter counsel to the Ameri- 
can Agent renewed his request and apparently hoped that Hilken might 
find further documents to reéstablish him in the eyes of the Commission. 
Nothing came of this until April 26, 1931, on or about which date, we are 
told, Hilken brought the Blue Book to Mr. Peto, vice-president of the 
Agency of Canadian Car and Foundry Company, and not, be it noted, to the 
American Agent or his counsel who had requested further data. Mr. Peto 
advised the American Agent of the existence of the document. Not until 
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long after the German Agent had attacked the authenticity of the message 
was further testimony of Hilken filed as to the time and manner of the dis- 
covery of the magazine. 

In an affidavit made November 15, 1932, Hilken states that on Christmas 
Day, 1930, he made a search of the attic of his old home in Baltimore and 
unearthed the magazine at the bottom of a wooden box in a closet under the 
eaves, and at the same time discovered a large amount of correspondence 
bearing on his wartime activities. Apparently none of this other matter was 
delivered to the claimants with the magazine, but was filed with a later 
affidavit of Hilken dated June 29, 1931. Along with Hilken’s affidavit of 
November 15, 1932, were filed affidavits bearing date November 12 and 15, 
by Mrs. Hilken, Hilken’s daughter, and Elizabeth Braun. Mrs. Hilken 
states ‘she knows” that on Christmas Day, 1930, Hilken found the maga- 
zine, though did not tell her of the message, but did inform her daughter as 
to it. She does not say that she ever saw the document. The daughter 
simply underwrites her mother’s deposition; fails to state that she ever saw 
the document; and simply narrates by proxy of her mother’s affidavit what 
her father told her. Elizabeth Braun, who is in no way identified to the 
Commission,—about whom we know nothing except for her name and ad- 
dress, that she is an old friend of the Hilkens, and that she entertained Hilken 
the Sunday following Christmas, 1930,—says that Hilken told her of the 
finding of an important message and described it; she does not say that she 
saw it. All of these witnesses seem to have communicated the contents of 
their affidavits to the claimants during early or late 1931, but their testimony 
was not submitted to the Commission until November 15, 1932. 

Hilken, in his deposition of November 15, 1932, and not before, gives as 
his reason for not promptly producing the message on its discovery, that he 
feared publicity as he knew that certain articles were being prepared on the 
sabotage cases to appear in the Liberty magazine; also that he was being 
urged by von Rintelen, then in this country, not to give any further evidence 
for the United States. It is quite evident that Hilken had fully determined 
to aid the claimants as early as December, 1928. I do not believe that his 
attitude in that respect had undergone any change. The von Rintelen 
advice is in my judgment a belated excuse. Equally unsatisfactory is the 
suggestion as to avoidance of publicity. It is quite evident that Hilken 
could promptly have confidentially exhibited or delivered the magazine to 
the American Agent or his counsel, and that his confidence would have been 
respected. 

As respects the production of the message, I find that it comes from a 
source which the Commission has held unworthy of belief, and under cir- 
cumstances which at least cause me to hesitate to give full faith and credit 
to the account of its discovery. 

In addition to Hilken’s several depositions, there is a substantial amount 
of other testimony to be considered. Raoul Gerdts, a young man who as- 
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sociated with Fred Herrmann in New York in 1916-1917 and who, while not 
a German agent, was an employee of Herrmann and did various errands and 
services for him, accompanied the latter from the United States to Mexico 
in February, 1917. Gerdts separated from Herrmann in 1917 and returned 
to his mother’s home in Colombia, South America. About January, 1929, 
the claimants located him there and submitted a questionnaire or series of 
interrogatories to him, which he answered in writing. Amongst other things, 
he was interrogated as to whether he knew Hinsch and Hilken. In his an- 
swers he said that he had met them in Baltimore in the spring of 1917 when 
he delivered the message or order with which he had been dispatched by 
Herrmann who was then in Mexico. His testimony convinces me that he 
knew neither of them prior to the Baltimore meeting. He said that he 
carried two messages, one for Hoppenberg (of the Eastern Forwarding 
Company in New York) and another to be delivered to Hilken in case he 
should not find Hoppenberg; that these were written in lemon-juice in a 
book of poetry. When his testimony was given and filed apparently the 
parties, and certainly the Commission, attached no importance to the mes- 
sage, which seemed to be of a date insignificant in respect of the issues in 
these cases. 

In 1930, after Fred Herrmann had decided to give evidence in support of 
the claims and to return from Chile for that purpose, he remarked during 
the course of his evidence that he had sent “a couple of letters” from Mexico 
to Hilken in Baltimore. Nothing further transpired in this connection until 
the production by Hilken of the Blue Book magazine on April 26, 1931. 
Thereupon Herrmann testified that he recognized it as “the message” which 
he had sent by the hands of Gerdts to Hilken in April, 1917. We need only 
note in passing the Commission’s former finding that Herrmann is a liar not 
presumptive but proved. 

A German named Siegel was interned in Russia at the outbreak of the 
war. He escaped through Siberia and may have crossed the Pacific and 
been in the United States for some time. He was then apparently unknown 
to Herrmann. He made his way to Cuba, and when Herrmann and Gerdts, 
after leaving the United States, stopped at Havana and thence took passage 
for Mexico they made his acquaintance, and he accompanied them into 
Mexico and remained with them. Siegel had not theretofore been a Ger- 
man agent but professed his desire to do something for Germany and volun- 
teered to codperate with Herrmann. Herrmann offered him employment in 
behalf of Germany. Siegel was present when a secret message was written 
by Herrmann to be dispatched by Gerdts. It seems that Herrmann pre- 
pared a draft of a message and had Siegel read it to him while he wrote it in 
invisible fluid. After the war Siegel returned to Europe and is now engaged 
in a mercantile business in Estonia. 

It will be noted that the Herrmann message contains the phrase “Siegel 
is with me.” In March, 1932, the claimants sent Herrmann, who was co- 
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operating with them, to Europe to obtain a statement from Siegel. Al- 
though an American lawyer for the claimants, Mr. McLain, accompanied 
Herrmann to Tallinn for this purpose, neither Mr. McLain’s presence nor his 
identity was disclosed to Siegel, and the negotiations were left entirely to 
Herrmann. There is no question that Herrmann failed to make a full and 
frank disclosure of the situation in which Siegel’s testimony was desired. 
So much both he and McLain admit. How much Herrmann concealed and 
what he actually told Siegel is a matter of serious dispute between him and 
Siegel. That he purported to refresh Siegel’s memory as to details I think 
there is no doubt. 

As a result of the interviews, Siegel prepared in his own hand a statement 
in which he said that he had been shown a Blue Book magazine; that he 
recognized the volume as similar to that in which the message of 1917 had 
been written; had been shown a photostat of the alleged secret message as 
developed; that he dictated the same to Herrmann and that Herrmann dis- 
patched it by the hands of Gerdts. 

Siegel was subsequently examined on behalf of Germany and then gave a 
sworn statement in which he says that he thought the paper which he had 
written was merely to be used in negotiation by the German Foreign Office; 
that he understood that Herrmann was still in the German service, was 
being paid by the German Foreign Office, and that it would help Herrmann 
if he made the statement as he did; that he relied largely upon Herrmann 
for details and that as a matter of fact he does not carry the details in his 
memory at the present time. 

Finally, upon November 15, 1932, an affidavit of date October 28, 1932, by 
one van Emmerik was filed. In this the witness states that Gerdts arrived in 
New York City in April, 1917, as Gerdts says in his testimony, on the day 
after the death of Hoppenberg; that Gerdts inquired for Hoppenberg and 
on learning that he was dead stated that he would now have to find Hilken; 
that Gerdts was dressed in a raincoat and was carrying a magazine which he 
said contained a message for Hoppenberg. The implication is that the maga- 
zine was open and exposed to the elements. The witness says he, Gerdts, 
and one Weber had a meal together in a restaurant in New York, where 
Gerdts laid the magazine on the table and a waiter picked it up and tore the 
cover (the front cover is now missing), and that Weber got greatly excited 
about the incident and insisted on checking the magazine. 

With respect to what happened in Baltimore the claimants’ evidence is to 
this effect: Gerdts who had arrived by devious ways in order to avoid sur- 
veillance says he found that Hilken’s home was then being inspected by spe- 
cial investigators and was sent away for a time until that inspection should 
be completed; he returned and met Hilken; Hilken went alone to the cellar 
and developed the message. Hilken says that upon reading the message he 
made a translation of it by the use of the code and took this to New London 
and showed it to Hinsch, that Hinsch returned to Baltimore with him, and 
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there they discussed the situation with Gerdts. All agree that this confer- 
ence between these three took place. In the upshot, Gerdts was given about 
$1,000 and was told that Hinsch would bring additional money when he went 
to Mexico, and Gerdts was sent back to Herrmann. Hinsch did, in May, 
1917, go to Mexico carrying some $24,000. 

The German evidence in contradiction to this testimony is that of Hinsch, 
who says that a secret message was sent by Herrmann to Hilken, that he 
was summoned to Baltimore by Hilken to consider the matter, that there he 
met Gerdts, and that he and Hilken questioned Gerdts and learned from him 
about the situation in Mexico and that it was determined that Gerdts should 
be given a comparatively small sum and that Hinsch would take further 
funds to Mexico later when he went. Hinsch says that the message was in 
a bound book in stiff covers, was written in a secret ink which was then 
known to German agents, was developed by bathing in a known solution, 
and was on but a single page which was the fly-leaf from the front or back of 
the book and contained no print. He says that the message was of but two 
or three sentences,—as well as he can now remember, somewhat to the fol- 
lowing effect: “The bearer of this message is Raoul Gerdts who carries a 
personal message to you. You can trust him in full.” And then followed 
the request that Hilken give Gerdts a considerable sum (the witness thinks 
it was twenty or twenty-five thousand dollars) and also a statement that 
Gerdts would verbally report about everything else. 

(2) As to the circumstances and the internal evidence: It is to be borne 
in mind that the conceded purpose of the message was to obtain funds. So 
far as I am advised it had no other. It is further to be noted that at the 
time of its dispatch the United States had entered the war; most of the 
secret agents of Germany had left the country and were known in many 
instances to have fled to Mexico; the border was being watched for secret 
correspondence; the situation was so tense that Hilken was under actual 
surveillance and his home was being searched. Again, the missive was writ- 
ten in lemon-juice, a medium well-known and for many years used for secret 
messages, was in a code which could be discovered and the text read by any 
agent of the United States or of the Allies in perhaps an hour after its cap- 
ture, contained a sentence in German which would have been indicative of 
its origin and destination. The document comprises 254 words. Those 
that have to do with the request for money amount to only 20. All the re- 
mainder are wholly irrelevant to the purpose in hand. The names of 21 
separate persons and places appear; all but two admittedly names of alleged 
German agents, asserted by the claimants in these cases to be such, or of 
places where acts of sabotage are said by the claimants to have been com- 
mitted by German agents. 

The two persons on whom principal reliance is placed for the identifica- 
tion and substantiation of the message are Herrmann and Hilken, who in 
the spring of 1931 unquestionably were thoroughly familiar with all of the 
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facts and data developed before the Commission. The record contains a 
cablegram from von Eckhardt, German Minister to Mexico, to the German 
Foreign Office stating that he distrusted Herrmann and requesting confirma- 
tion of Herrmann’s capacity and personality. This fact is referred to at the 
opening of the Herrmann message and is made the occasion, wholly unneces- 
sarily, for the recital of the substance of the argument made by Herrmann 
to convince von Eckhardt. In this narration Marguerre and Nadolny, 
Hinsch and Herrmann are mentioned, as are the Deutschland, the Jersey 
City Terminal (obviously Black Tom), Kingsland, Savannah (where acts of 
sabotage against horses and mules are shown by claimants’ evidence to have 
been committed), and Tony’s Lab. (the name of Anton Dilger’s laboratory 
for producing toxic germs, all as explained in other evidence in the record). 
It was surely unnecessary after having said Eckhardt distrusted him to 
append a biography and history of German agents and sabotage activities 
in the United States as detailed to von Eckhardt. 

The message names Kristoff, but Herrmann has testified he did not know 
any such person and did not recognize his photograph. It names Wozniak, 
and tells Hilken to tell Hinsch to see Wozniak and “fix that up”; this com- 
ports with Herrmann’s previous testimony that Wozniak failed to show up 
and claim his reward after the Kingsland fire. It refers to Hildegard. We 
find that long before the message was produced there was evidence before 
the Commission that Hildegard Jacobson had received a telegram from Herr- 
mann in Mexico, endeavored to reply and failed to get through to him. It 
goes on to inquire what Hilken will do, now that America is in the war, 
inquires if he were coming to Mexico or going to South America, advises him 
to leave the United States and to get all German agents out of the United 
States. It mentions “Carl D.” and says that from past experience the 
writer does not trust him; this refers to an incident long before exposed in 
the record, namely, that during 1916 Hilken became distrustful of Carl 
Dilger and sent him to Germany in 1916 carrying a secret written request to 
the German authorities to detain him there, but that Dilger, supposing the 
message to contain military secrets, became alarmed and threw the message 
into the sea, thus defeating Hilken’s purpose. 

There are other references equally significant to one familiar with the evi- 
dence and the arguments based thereon, previously submitted to the Com- 
mission. But enough has been said to show in how extraordinary a manner 
this document dovetails with all the important and disputed points of claim- 
ants’ case and how pat all these references are, not to the request for funds 
but to the claimants’ points of proof,—this aside from the absurdity of send- 
ing this unnecessary information into an enemy country to a suspected spy 
then under surveillance. 

I come now to a new fact which is of importance. When the Blue Book 
was filed with the Commission the last page of reading matter had been torn 
out. Apparently Hilken took no note of this fact, nor did Herrmann. Ap- 
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parently the American Agent failed to note the condition. So far as we 
can determine, this excision of the last page was not discovered until the 
summer of 1932. When Herrmann and Hilken were originally examined re- 
specting what the magazine had contained, they definitely gave the impres- 
sion that there was but one message. Hilken, in the affidavit originally 
filed with the Blue Book, definitely states that the code in which the mes- 
sage was written was one which he knew and which had been prearranged 
between him and Herrmann for their communications. After the discovery 
of the missing page, Hilken testified that it contained an additional message 
which gave the key to the code and that he accordingly destroyed it immedi- 
ately ; but, remarkable to relate, he retained the main message, which he had 
made legible, in his files and went so far, as above stated, as to make a fair 
copy of it which he carried to New London to show Hinsch. Siegel does 
not mention any second message. It is difficult from the testimony to draw 
any conclusion as to whether there was an additional message and what it 
in fact contained if it ever existed. 

Another matter of note is that the January, 1917, Blue Book, when filed 
with the Commission, concededly bore certain marks in lead pencil opposite 
some of the titles of the stories on the index pages. These apparently went 
unnoticed by Hilken or Herrmann or the American Agent. Some time after 
the submission of the magazine the German Agent observed them. He sub- 
sequently bought a number of other issues of the Blue Book for other months 
of the year 1917 to be used for comparison and for the use of his expert. These 
he procured from Abraham’s Book Store in New York. They contained 
similar marks. In several of them were found bills which indicated that 
the magazines had been delivered by a newsdealer in Brooklyn to a house at 
756 Madison Street in Brooklyn. Further investigation developed that one 
Qualters lived in that house and had in 1930 sold a large number of Blue Book, 
Red Book, and Adventure magazines to Abraham’s Book Store and had re- 
ceived a check for $12 in payment therefor. 

The evidence, in my judgment, is entirely conclusive that Qualters did 
make such a sale, but it is not clear that he sold complete sets of all three 
magazines covering the years from 1911 to 1929 as he states. Subsequently 
both Agents purchased at Abraham’s Book Store numerous magazines of the 
kinds mentioned. Sixteen of all those purchased contained horizontal marks 
and cross-marks on the index pages; some 53 of them contained only hori- 
zontal marks. The German Agent seeks to prove by the Qualters’ testi- 
mony that these marks were made by Horace Qualters and John Qualters, 
his brother, when and as they read the articles marked. He seeks also to 
account for the absence of marks during a certain period by the fact that 
Horace was absent during the war and was not reading the magazines cur- 
rently. Qualters identifies the horizontal marks in the January issue as so 
like his that he believes he made them. 

It appears that sometime prior to April 30, 1931, two persons purchased 
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January, 1917, Blue Books at Abraham’s Book Store. One of them is now 
identified as Mr. Traynor, who bought a copy on April 29, 1931, for the 
claimants, in order to obtain a magazine to compare with the one produced 
by Hilken. This copy contains no marks whatever on the index pages. The 
other was bought by someone who cannot be identified, whose description is 
most vague, the time of whose appearance at the store cannot be definitely 
fixed, but who, according to the testimony, did not ask for the issue of any 
particular month but merely for a Blue Book of 1917 and was handed a 
January number only because the store had two copies of that issue and 
could better afford to sell one of the copies for that month than to break the 
set by taking one of another month. Meyers and Abraham, of the book- 
store, who had to do with the sales in question, do not identify Hilken or 
Herrmann as the purchaser of the January, 1917, Blue Book. There is no 
specific evidence that Herrmann, Hilken, or any agent employed by them 
or either of them purchased the January, 1917, number of the magazine at 
the Abraham Book Store. 

Expert evidence which is not effectively challenged is to the effect that 
the marks as exhibited in the 1917 Blue Books and in that containing the 
message were not made in the order and in the manner described by the two 
Qualters brothers. The German Agent, however, insists that the markings 
found on the table of contents of the magazine containing the Herrmann 
message are so similar to the markings in the other magazines, some of which 
indubitably and concededly come from the lot purchased by the bookstore 
from Horace Qualters, that I may draw the conclusion that the January, 
1917, magazine containing the message came from Qualters. He further 
animadverts upon the tardy explanations of Hilken that German agents 
were in the habit of using marks as keys to their codes, and of Herrmann that 
he believes he made the marks in the table of contents in the magazine in 
connection with the message to Hilken but cannot at this time determine 
their significance. 

If I were to draw the conclusion the German Agent desires, this would end 
the controversy with respect to the authenticity of the message. While the 
evidence arouses suspicion, I can not find in it alone enough to reach a cer- 
tain conclusion. It does, however, add to the doubts which all the other 
facts and circumstances recited have raised concerning the document. 

(3) It remains to consider whether these doubts can be resolved by re- 
course to the expert testimony. This consists of about one thousand pages. 
The questions submitted to the experts are in my belief novel. They involve 
at the foundation certain known qualities of ink and paper. But as one 
reads the testimony on both sides one is impressed with the fact that the 
experts themselves had to resort to experiments with lemon-juice writing on 
new and old paper in order to reach their conclusions. Many of the opinions 
of the experts on the one side are countered by diametrically opposite results 
stated by those on the other. I agree with the arguments of both Agents that 
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certain of the experiments and tests which they criticize are not beyond fair 
criticism and fail to carry conviction. I entertain no doubt that all the 
experts retained by both litigants were inspired by a desire to do their honest 
best with a very difficult problem. Both sets of experts evidently believe in 
the soundness of their conclusions, for they challenge the Commission to 
make certain experiments and examinations for itself, and it is hardly con- 
ceivable that they would do so unless they felt that the results of such ex- 
perimentation by laymen would justify their confidence: My experience in 
this behalf has, however, been most unsatisfactory and has only tended to 
confirm the feeling that on the expert evidence alone my judgment would be 
left in balance as to the authenticity of the document. Expert evidence is 
often an aid in determining questions of the sort here presented; but it is far 
from an infallible guide, as witness the fact that several of the experts for 
the claimants convinced themselves of the authenticity of the Wozniak 
letters. This comment does not by any means apply to all of the experts 
who testify about the Herrmann message, and it is not to be taken as indicat- 
ing that I have the slightest doubt that all of the experts’ opinions are honestly 
entertained. It is mentioned merely as an illustration of the fact above 
stated, that, at best, expert evidence can usually be only an aid to judgment, 
and not always in and of itself so conclusive as to carry conviction. 

I need only add in summary that the most careful study and consideration 
of the expert evidence with respect to the Blue Book message convinces me 
that upon that evidence alone I should not be justified in affirming the 
authenticity of the document. I am therefore compelled to revert to the 
other evidence. 

As has been indicated, the testimony offered on both sides with respect 
to the message, to say the least, raises grave doubts with regard to it. The 
sources from which it comes, the circumstances of its production, the evi- 
dence as to the time and circumstances in which it was written, and the silent 
but persuasive intrinsic evidence which is drawn from its contents, make 
impossible an affirmative conclusion in favor of the claimants and against 
Germany. The claimants have the burden to establish, by a fair preponder- 
ance of evidence, that this document was written and sent at the time claimed. 
With every disposition to avoid technicality, to be liberal as to the interpre- 
tation and effect of evidence, and to regard the great difficulties under which 
the claimants have labored in the production of their proofs, I yet find myself 
unable to overcome the natural doubts and misgivings which cluster about 
this document. I am not, therefore, prepared to make a finding that this is 
the missive which Herrmann dispatched to Hilken in 1917. 

It results from what has been said that with respect to the Black Tom 
explosion the new proof, when taken in connection with the old, fails to 
support any finding that Kristoff was a German agent or the employee of 
any German agent or agents; and fails also to justify a finding that Hinsch is 
the same person as Graentnor. 
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As respects the Kingsland case, the evidence does not, in my judgment, 
justify a finding that Wozniak was a German agent or employed by any 
German agent; does not justify a finding that excludes accident and affirms 
incendiarism. It leaves me still of the opinion that Wozniak was not in 
Mexico in the summer of 1917. There is therefore no sufficient basis for a 
finding against Germany. 

It must be borne in mind that whatever may be the belief of any member 
of the Commission with respect to Germany’s general attitude and the mo- 
tives or purposes of its agents, or with respect to the equities of the claimants, 
or that Germany is disentitled to favorable consideration by reason of her 
general policy as to American-made munitions and supplies for the Allies, 
this tribunal sits as a court with the obligation to ignore any such considera- 
tions and, however liberally construing rules of evidence, is still bound to act 
only upon proof which reasonably leads to the conclusions upon which lia- 
bility is consequent. 

A matter upon which the Commissioners disagree is that of the jurisdiction 
of the Commission ever under any circumstances or for any reason to reopen 
a claim made under the international agreement of August 10, 1922, which 
created the Commission, once that claim has been formally passed upon and 
decided. The German Commissioner’s position is that while the two Com- 
missioners by mutual agreement may reopen in such a situation they may not 
do so where, as here, one of the Commissioners opposes the reopening. The 
German Commissioner does so oppose in this case. 

The conclusions I have expressed make it unnecessary to pass upon the 
question just stated. Equally unnecessary is it, in view of the foregoing, to 
discuss whether the evidence offered, or some of it, falls within the class of 
evidence properly denominated after-discovered. 

As it is my opinion that if the new evidence were formally placed on file 
and considered in connection with the whole body of evidence submitted prior 
to the Commission’s opinion of October 16, 1930, the findings then made and 
the conclusions then reached would not be reversed or materially modified, 
the question as to our jurisdiction need not be answered. 

The supplemental petition for rehearing is dismissed. 

Done at Washington December 3, 1932. 

Owen J. Roserts 

Concurring: Umpire 

W. KiEssELBACH 
German Commissioner. 


SEPARATE OPINION ON THE KINGSLAND CASE 
BY THE AMERICAN COMMISSIONER 


December 2, 1932 


As to the Kingsland Case, I agree with the finding of the Commission that 
the three so-called Wozniak letters are manufactured evidence fabricated 
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after the dates when they purport to have been written, and have no value 
as evidence for the purposes for which they were produced. Nevertheless, 
I draw from the production of these letters certain conclusions which have 
an important bearing on some of the other evidence in this case. 

Wozniak’s authorship of these letters, although not admitted by him so 
far as the record discloses, can be taken as established for the purposes of 
this case. They are admittedly in his handwriting and they came to the 
American Agent through his closest friend, one Ivan Baran, who refused 
to surrender them until he had received an assurance from the American 
Agent granting Wozniak immunity from prosecution for incendiarism or 
perjury. 

This whole transaction shows a degree of cleverness and subtlety on the 
part of Wozniak which was not suspected by the Commission at the time of 
its original decision. Considering that these letters were so skillfully fabri- 
cated that they deceived several of the American Agent’s most experienced 
and trusted experts as to their date of production, judged by physical condi- 
tion and appearance, and also deceived the American Agent and his counsel 
as to their trustworthiness, judged by their textual contents, and considering 
also that the claimants paid $2,500 for them without Wozniak himself having 
vouched for their authenticity, while Wozniak at the same time obtained an 
assurance of immunity from prosecution on account of their bearing on the 
Kingsland fire or perjury charges, it is evident that the Commission’s earlier 
estimate of Wozniak’s mentality, as described in its original decision, must 
be revised. The Commission then said of Wozniak, “He is in a way smart, 
though naive, and thinks he is smarter than he really is.” He has now demon- 
strated that he is really smarter than the Commission thought he was, and 
also that he is even less trustworthy and more formidable and mercenary 
as a witness than the Commission then assumed him to be. It follows from 
this conclusion that Wozniak’s testimony before the Commission, at the time 
of the original decision, was given more weight than was justified. In fact, 
Wozniak has disclosed by his present performance that he is thoroughly 
untrustworthy as a witness. 

The Commission’s original finding that Wozniak was not in Mexico at 
the time he was alleged by other witnesses to have been there in association 
with German agents rests wholly on Wozniak’s own statements. So, also, 
his alibi story that he was at Tupper Lake, New York, at the time he was 
reported by other witnesses to have been in Mexico, cannot be accepted if 
his own statements about it are not accepted. The Commission accepted 
his statements on these points in reliance upon his assumed credibility. If, 
however, his credibility is now destroyed by the newly submitted evidence, 
hoth of these points are open for reéxamination, and the examination should 
be unprejudiced by the earlier findings of the Commission. 

In the original decision, the question of whether or not Wozniak was in 
Mexico was really a minor issue and immaterial for the decision of the case, 
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in view of the facts found by the Commission as to the cause of the Kingsland 
fire. In the present proceedings, however, the question whether or not 
Wozniak was in Mexico in 1917 is one of the essential issues in its bearing 
upon his status as a German agent, the decision of which may determine the 
validity of the claim. 

In its earlier decision the Commission adopted the theory that the Kings- 
land fire was the result of an accident, and was not purposely set by Wozniak, 
so that whether or not he was a German agent was unimportant. In that 
decision the Commission stated, “Despite Herrmann’s confession, the evi- 
dence in the Kingsland case has convinced us that Wozniak did not set the 
Kingsland fire,” and expressed the opinion that the fire was caused by sparks 
from the machine which held the shell Wozniak was cleaning, in other words, 
that the fire was an industrial accident. The basis of this finding was 
Wozniak’s own story taken in connection with the evidence embodied in the 
so-called Johnson report. 

The new evidence submitted in the present proceeding shows that this 
Johnson report, like the Wozniak letters, was fabricated and must now be 
rejected. It was put into the record by the German Agent only shortly before 
the Hague argument, too late to be investigated by the American Agent before 
the Commission’s decision, and both the German Agent and the Commission 
unwittingly relied upon its authenticity. By a curious coincidence, that re- 
port, like one of the Wozniak letters, was written on paper which, by its water 
mark, was proved not to have been manufactured until after the date on 
which it purported to have been written. 

This report being spurious, and Wozniak himself having been discredited, 
there is nothing in the record, as the case now stands, to support a finding 
that the Kingsland fire was the result of an industrial accident. On the 
contrary, voluminous affidavits and reports have now been submitted nega- 
tiving the possibility of an industrial accident. Accordingly, the question 
of whether or not Wozniak was a German agent or employed by a German 
agent at the time the fire started at his work bench becomes a decisive ques- 
tion in this case. Its importance appears from the statement in the Com- 
mission’s original decision that, in view of the background established in 
the sabotage cases which showed authorized sabotage activities in the United 
States by an organized group of German agents, “inferences against Ger- 
many were rendered easier than they otherwise would be,” which means, in 
application to the present case, that if Wozniak is shown to have been 4 
German agent at the time of the Kingsland fire, the Commission would be 
justified in inferring that Germany was responsible, under the Treaty of 
Berlin, for that fire unless such inference was prohibited by other evidence. 
The Commission’s theory in the earlier decision that this fire was the result 
of an industrial accident precluded any such inference because in that situa- 
tion it was immaterial whether or not Wozniak was a German agent, but, 
inasmuch as now the fire is no longer regarded as an industrial accident, the 
inference above indicated can be drawn if it be shown that Wozniak was 4 


t 

i 

a 

i 
de 
fr 
sO 
he 
la 
ar, 
th 
qu 
of 
act 
nec 
on 
for; 
den 
bee 
wer 
was 
dise 
the 
tha 
stro 
the 
by V 
and 
ous 
A 
of th 


JUDICIAL DECISIONS 367 


German agent. The national Commissioners are in agreement on this point, 
as stated in their certificate of disagreement. 

It is evident from the foregoing brief analysis of the situation that in ex- 
amining the new evidence we may proceed on the basis that Wozniak’s 
testimony and the Johnson report are wholly discredited, and that the find- 
ings of the Commission based on that evidence may be disregarded. 

There is much new evidence now before the Commission which is intended 
to show that Wozniak was a German agent at the time of the Kingsland fire, 
not only by reason of new facts presented but also by giving a new meaning 
and value to some of the old evidence on that point which was discredited in 
the original decision. 

Some of the new facts presented to establish Wozniak’s presence in Mexico 
in 1917 are embodied in the affidavits of Sylvester Golka (December 9, 1931) 
and Peter Panas and his wife (November 14, 1931). Exhibits 929, 930-1, 
930-2. 

Golka and Panas and his wife were old friends of Wozniak, and were on 
intimate terms with him in 1917. They are highly reputable and trust- 
worthy people. They set forth in their affidavits, with some convincing 
detail, the receipt by them of three letters in all, written by Wozniak to them 
from Mexico in the summer of 1917. The only ground on which it has been 
sought to discredit their receipt of these letters is that in the letter to Golka 
he requested that it be destroyed upon receipt, which was done, and that 
later he followed up the letters to Panas and destroyed them himself. It is 
argued that it was wholly inconsistent that he should be so anxious to have 
those letters destroyed and at the same time should have made no such re- 
quest in his letters written contemporaneously to Baran, especially in view 
of the fact that the Golka and Panas letters were clearly innocent in char- 
acter, whereas the Baran letters were distinctly incriminating, taken in con- 
nection with other facts in the record. This argument obviously is based 
on a false premise, because having admitted that the Baran letters are 
forgeries, they cannot be accepted as a basis for discrediting this other evi- 
dence. Naturally they did not contain a request that they be destroyed 
because that would have been inconsistent with the purpose for which they 
were forged, which was to be produced in this case to prove that Wozniak 
was in Mexico in 1917. There is nothing in the record which throws any 
discredit upon these Golka and Panas affidavits, and there is no reason why 
they should not be believed. They stand, therefore, as credible evidence 
that Wozniak was in Mexico in 1917, and his desire to have his letters de- 
stroyed shows that he wished to conceal his presence in Mexico at the time 
they were written. It will be noted that by these spurious letters fabricated 
by Wozniak, he in effect represents himself to have been in Mexico in 1917, 
and makes himself out a perjurer when he swore to the contrary in his previ- 
ous testimony. 

An item in the new evidence, which gives new meaning and value to some 
of the old evidence, is the report of the police official in Poland. Exhibit 
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No. 936. This report is to the effect that in the neighborhood of Wozniak’s 
old home in Rawa Russka there was a forest in which Wozniak once worked, 
known as the “Karow” forest, and that it was customary in Poland to add 
to the family name a second name either as a prefix or suffix, descriptive of 
the person’s occupation or place of residence. He says, accordingly, that 
Wozniak, as a workman in this forest, would have been known as Karowsky- 
Wozniak, or Wozniak-Karowsky, or perhaps the added name might have 
been Karifsky instead of Karowsky. This, however, is an unimportant de- 
tail. The old evidence, to which this new evidence gives new value, is found 
in the affidavits of several witnesses who identified Wozniak as a man known 
as Karowsky, or Karnowsky, or a phonetically similar name, in the summer 
of 1917, as an associate of admitted German agents in Mexico. In its 
original decision the Commission mistrusted this attempted identification 
largely because there was at that time nothing in the record to show that 
Wozniak had ever used such a name as Karowsky. In view of this new 
evidence, however, the name sounding like “Karowsky” no longer appears 
out of a clear sky and without any connection with Wozniak. Consequently, 
the earlier affidavits, identifying Wozniak as the man known by such a 
name, who was the associate of German agents in Mexico, are entitled to 
be regarded as seriously important evidence. 

Furthermore, the explanation about Wozniak’s earlier occupation as a 
lumberman in the Karow forest has the further value, in connection with 
his Tupper Lake story, of showing that even if he had never been to Tupper 
Lake, he knew enough about the life and work in a lumber camp to enable 
him to invent the rather meager details which he gives in his affidavit about 
his life there. The information in his affidavit about the wages and terms of 
employment, and the distance of the camp from the railroad station, and the 
name of the camp, could have been obtained without going to the camp at 
all. Most of it was obtainable from the lumber company’s employment 
agency in New York, and would be contained in the usual employment ap- 
plication form supplied to applicants. With this information, supplemented 
by his early experiences in lumber camps, he was clever enough, as a fabricator, 
to make an affidavit sufficiently accurate in detail to persuade the American 
Agent that, as he conceded in oral argument, it was certainly possible that 
Wozniak had been at Tupper Lake at some time before his trip there as a 
witness in 1929. 

Wozniak’s status as a German agent is further supported by new evidence 
in the affidavits of the witnesses Capitula (Exh. No. 902), Nolan (Exh. No. 
890) , King (Exh. No. 891), Palmer (Exh. No. 896(a)), and Clucas (Exh. Nos. 
822 and 895). This testimony leaves much to be desired, but, if Wozniak’s 
own testimony in conflict with it be disregarded for the reasons above stated, 
it stands undisputed, and, taken together with the above mentioned Golka 
and Panas affidavits and the earlier affidavits identifying Wozniak as the 
German agent known as Karowsky in Mexico in 1917, a prima facie case, at 
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least, has been made establishing that Wozniak actually was a German agent 
at the time of the Kingsland fire. 

With Wogniak’s status as a German agent established, it is not necessary 
to prove that he purposely or actually started the fire, because, for the 
reasons already stated, the Commission, in these circumstances, is justified 
in drawing the inference that Wozniak was responsible for it, even though 
proof is lacking as to exactly how it was done. 

It may be noted on this point, however, that the Commission is not bound 
to accept either Wozniak’s statement of how it was started or Herrmann’s 
explanation of what his instructions to Wozniak were about the use of in- 
cendiary pencils, because in the present view of the value of the testimony 
of these witnesses, the Commission is at liberty to disregard everything they 
have said on this subject, and, so far as the record shows, the real truth as to 
how this fire was started has never been disclosed. 

We do know, however, from thoroughly dependable testimony, that, as 
found in our original decision, the Imperial German Government had au- 
thorized the destruction of ammunition plants in the United States during 
the period of our neutrality, and that an organization of German sabotage 
agents had been established for that purpose and had been supplied with 
funds and implements to be used in sabotage activities. We also know, as 
a settled fact in this case, that the Kingsland fire started at Wozniak’s work 
bench, and we now find that a prima facie case has been made against 
Wozniak as a German agent himself at that time. The purpose, the oppor- 
tunity, the means, and the agent were all there. 

In view of these considerations and conclusions, the Commission is justi- 
fied in holding that on the record, as it stands, the German Government must 
be held responsible, under the terms of the Treaty of Berlin, for the damages 
resulting to the claimants by reason of the Kingsland fire. 

CHANDLER P. ANDERSON 


Note: The so-called Herrmann secret message, embodied in the Blue 
Book magazine for January, 1917 (Exhibit No. 904), if accepted as authentic, 
would conclusively prove the liability of Germany in both the Kingsland 
and the Black Tom cases. Inasmuch, however, as the authenticity of that 
message is questioned, no reference has been made to it in reaching the con- 
clusions stated in the foregoing opinion, which demonstrates that Germany 
should be held liable in the Kingsland case independently of that evidence, 
and even if its authenticity should not be accepted. 

As appears from the Certificate of Disagreement by the National Com- 
missioners referring both of these cases to the Umpire for decision,’ the 
American Commissioner disagreed in the Black Tom case as well as in the 
Kingsland case. C.PR A. 

1 Supra, p. 341. 
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Compulsory Arbitration of International Disputes. By Helen May Cory. 
New York: Columbia University Press, 1932. pp.xiv,281. Index. $3.50. 


In this work the author has essayed the difficult task of compressing into 
one small volume an account of the conclusion of obligatory arbitration agree- 
ments in modern times and of the use made of these instruments as bases for 
actual arbitrations. The result is presented, not as ‘‘a general study of arbi- 
tration,” but as a record of “compulsory” arbitration as distinguished from 
“voluntary,” and from other systems for pacific settlement. A tendency 
toward changing the definition of the principal term (from the idea of mere 
advance promises to arbitrate, to the idea of reference by unilateral applica- 
tion) is attributed largely to the establishment of a “true permanent inter- 
national court” (pp. x, 207). 

On the historical side, the author has produced a readable and useful state- 
ment, handling skilfully the large problem of reducing to classifications and 
assigning significance to, the hundreds of treaties or treaty clauses in which 
commitments to arbitrate have been embodied. Conference efforts, some of 
the more important negotiations which failed to produce treaties, and the 
evolution of the jurisdictional plan for the Permanent Court of International 
Justice, have been carefully summarized. The space limitations of a single 
volume have apparently prevented desirable analyses of many highly techni- 
cal instruments. For example, there is a bare mention and a footnote state- 
ment as to the 1923 convention establishing the Central American Tribunal 
(p. 155, 155n). The adequacy of the jurisdictional base for obligatory arbi- 
tration supplied in the Optional Clause acceptances (as to the number of which 
there is some inconsistency in statement, at pp. 130, 214) would seem to merit 
more extended discussion. 

Some special attention has been directed to American policy. The failure 
of the United States so far to differentiate her procedure (of reference) under 
obligatory arbitration treaties from that in voluntary arbitration is remarked. 
Concerning the former Central American Court of Justice, there is followed 
what seems to have become the usual academic course of scoring the réle 
played by the United States (pp. 97, 98). 

Certain of Miss Cory’s conclusions seem to reveal her point of view. A 
“nolitical” question is distinguished as “any question which a state for 
reasons of policy does not wish to submit to arbitration” (p. 209). The 
reservation concerning “domestic jurisdiction” questions is found to be, in 
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fact, “not different from the old reservation of vital interests” (p. 213). The 
essentially procedural test for a truly obligatory arbitration engagement is 
apparently subscribed to (pp. x, 36, 166, 210). The author believes that the 
multiplication of advance commitments to arbitrate is in the interest of peace, 
for “a nation may settle its disputes by voluntary arbitration as effectively 
as by compulsory arbitration, but only by compulsory arbitration can it re- 
move that uncertainty as to its intentions which is one of the greatest obstruc- 
tions to an international sense of security and hence to the peace of the world” 
(p. 216). 

A useful feature of the volume is a 24-page Treaty Index, with a tabular 
summary by states of obligatory arbitration engagements entered into during 
the period from 1820 to 1931. Rosert R. Witson 


In Defense of the Senate: A Study in Treaty Making. By Royden J. Danger- 
field. Norman: University of Oklahoma Press, 1933. pp. xx,365. Index. 
$4.00. 


Mr. Dangerfield, says Professor Quincy Wright in his introduction to the 
volume, has contributed an important work on treaty making, “by a statistical 
analysis covering every treaty which has been negotiated under the authority 
of the United States . . .” This statistical method has limitations as well as 
advantages. To show merely that the Senate has failed to pass only 62 out of 
832 treaties, without indicating their relative importance, would invite mis- 
leading conclusions. But Professor Dangerfield avoids most of these pitfalls. 


He analyzes qualitatively as well as quantitatively. 

The opening chapters describe the origin of the treaty-making process. 
Then comes an analysis of the Foreign Relations Committee, showing that 
its members are competent students of international affairs. The author 
turns next to Senatorial delay. The average time between submission and 
final action has been 108 days. This “does not seem high” as compared with 
time required for legislation. Causes of delay are analyzed, and the conclu- 
sion reached that a treaty must have active champions in the Senate to 
expedite its course. 

The Senate has altered 152 treaties, 59% insignificantly, only 18% vitally. 
Contrary to current belief, Senators do not today alter relatively more treaties 
than formerly. Yet less than a third of the treaties vitally altered have been 
subsequently proclaimed. Of the 62 treaties that failed of passage, four 
dealt with pacific settlement of disputes; eight with cession, annexation, and 
boundary; four with the political status of Central American and Caribbean 
republics; seven with canals, waterways, and transit. Reciprocity treaties 
have fared worst. Eight multipartite law-making conventions have failed of 
passage. Among several more unperfected treaties, there is the Versailles 
Treaty, which deserves more attention than it receives. 

Analysis of Senatorial obstruction is well done. Economic interests of 
constituents account for much of it, although other factors have figured im- 
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portantly. The author refutes the conclusion, frequently expressed, that 
Senators are unresponsive to existing currents of opinion. 

His discussion of Presidential-Senatorial relations is less objective. He 
regrets that Senatorial criticism, alteration, and rejection have diminished 
the scope of treaty-making by the United States. He deplores apparently 
the Senate’s isolationism. He also blames the treaty-making process for 
“apparent contradictions,” and for preventing development of a “logical” 
foreign policy. American foreign policy is not “logical.” No government, 
in the face of conflicting interests within the state, is free to follow a com- 
pletely logical policy. Not only “apparent contradictions,” but real contra- 
dictions have occurred. But one hesitates to criticize Senators too severely 
for this. Generally speaking, political inconsistencies are symptomatic of 
perennially conflicting interests within the country.* 

The author rejects as impracticable various proposals to alter the treaty- 
making process. He suggests a change of Senate rules to bring treaties more 
promptly to the floor of the Senate. He approves debate in open session. 
He urges uniformly courteous reception of Senators seeking information at 
the State Department, and recommends further expansion of the Depart- 
ment’s publicity division. Finally, he proposes an informal planning organi- 
zation, a Foreign Relations Cabinet, composed of Senators, “career men,” and 
the political officers of the State Department. 

The book contains many instructive charts and tables, which facilitate 
handling this mass of information. Especially useful is the appendix, which 
provides a thumb-nail legislative history of every treaty signed prior to 
February 6, 1928. 

This study should be welcome to teachers or writers on American Govern- 
ment and Foreign Relations. Students of public opinion will find much of 
interest to them. And it is sufficiently non-technical to afford interesting 
reading for the layman. We congratulate Professor Dangerfield on the 
execution of a difficult and important work. Haroxp H. Sprout 


Folkerett 1 Fredstid. An unfinished manuscript. By Francis Hagerup. 
Edited and completed by Thorvald Boye. Oslo: O. Christiansens Bok- 
trykkeri, 1932. pp. xv, 303. Index. Kr. 13. 

Dr. Hagerup translated Holtzendorff’s text in 1885. Shortly thereafter he 
resolved to write a text of his own. This never got beyond the stage of notes, 
because of a busy life as a professor, member of the ministry, premier, envoy 
to various countries, delegate to numerous international conferences, including 
The Hague in 1907, the one on neutral rights in 1918, the Commission of 
Jurists for drafting the Statute for the Permanent Court of International 
Justice in 1920. Heserved as umpire in the Cerrutti case and was long active 


1 This point will be developed at length in a forthcoming work by Harold H. Sprout and 
Margaret T. Sprout, entitled American Foreign Policies: A Study of Conflicts, to be pub- 


lished by Henry Holt & Co. 
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as a member of the Institute of International Law. He died in 1921, having 
done nothing on his book since 1914. 

Judge Boye, of the Supreme Court of Norway, took up Hagerup’s notes in 
1926, revised them, and carried the application of the principles of interna- 
tional law through the World War and up to the present. He has added an 
excellent summary of the organization and work of the League of Nations. 
The treatment of the usual subjects proceeds with authoritative precision and 
is especially exhaustive on territorial waters, the law of the sea, and the 
responsibility of states. 

Judge Boye differentiates between general and particular international 
law, the latter pertaining to international relations governed by treaties. 
An arresting statement appears on page 40: “National courts are subject 
exclusively to the sovereignty of the state and must apply only the law pre- 
scribed by the authority of the state, no matter whether the law conforms or 
conflicts with international law.” This may be wholly correct for Norway, 
but it would hardly apply to the courts of Great Britain or of the United 
States where by judicial interpretation international law has been made a 
part of the law of the land. 

The purpose of the book is to furnish a text for the students in the colleges 
of Norway and an elementary guide for attorneys. The volume supplements 
Judge Boye’s Handbook on International Law, dealing considerably with the 
law of war and of neutral rights and obligations, 1918, used in the military and 
naval schools of Norway. And no effort is made to duplicate the material in 
F. Castberg’s book on arbitration, 1925. Cuar.es E. Hin 


Japanese in the United States. By YamatoIchihashi. Stanford University: 
Stanford University Press, 1932. pp. x, 426. Index. $4.00. 


The Professor of Japanese History and Government at Stanford University 
has contributed an important and critical study of the problems of Japanese 
immigrants and their children. Of Japanese descent, but long a resident of 
the United States, and especially of California, few men are as well prepared 
as Dr. Ichihashi to write this excellent book. The discussion of the problem 
of alien immigrants and their descendants is, at best, a delicate matter, and 
in a democracy such questions are frequently treated with unfairness, in- 
justice, and with a slight regard for the facts. The author offers us, not his 
surface impressions based on a meagre examination of the facts, but a clinical 
study of the problem in all its details, after years of thorough and painstaking 
research: 

The ramifications of the problem are staggering, for they extend to every 
phase of Japanese life in the United States. The scientific method, however, 
has been applied to all of them, and with most gratifying results. Among the 
many subjects discussed are the character and causes of Japanese immigra- 
tion; their geographical distribution; domestic service, city trades, and mis- 
cellaneous occupations; agricultural problems; cultural background; anti- 
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Japanese agitation; diplomatic and international features of the problem; the 
Gentlemen’s Agreement; the Exclusion Law of 1924; second-generation Jap- 
anese; and problems of population and emigration. 

Of special interest is the account of the circumstances surrounding the Ex- 
clusion Act enactment in 1924. Few of our public men seem to realize that 
the positions of Mr. Hanihara and Mr. Hughes were practically identical. 
The political psychology of the two peoples is shown by the fact that Mr. 
Hughes continued in the service of his country, while Mr. Hanihara, having 
failed, with the best of intentions, and under the most conservative counsel, to 
achieve the desired result, was retired from politics. 

Dr. Ichihashi, through his careful handling of tables and statistics, has 
cleared up the misconceptions which are unintentionally supported by such 
books as McKenzie’s Oriental Exclusion. The book under review, however, 
is the result of careful research extending over many years, while Dr. Mc- 
Kenzie’s book, referred to in the note on page 57, is a data paper, hastily 
prepared for an international conference. 

It is to be hoped that the factual, scientific, and just presentation of this 
problem by Dr. Ichihashi will find its way into the political and diplomatic 
adjustment of the situations growing out of it. Following its spirit, past 


injustices may be repaired and peace maintained with Japan. 
CHARLES E. Martin 


Nationalism and Imperialism in the Hither East. By Hans Kohn. Trans- 
lated by Margaret M. Green. New York: Harcourt, Brace & Co., 1932. 
pp. vili, 339. Index. 

In a previous volume, this author gave a comprehensive survey and review 
of Nationalism in the East, using the plan of a separate presentation of those 
movements which slowly but surely are changing the political face of Asia. 
This present volume of eleven chapters, each of which is generously supplied 
with notes, seeks to place before the reader in detail the history of Egypt, Pal- 
estine, Syria, Iraq and Arabia, during the past decade, throughout which the 
political structures created by the World War have been attempting to con- 
solidate on the one hand what has been given to them, and continue on the 
other their own life (p.3). The area chosen by the author is unique—as here 
three continents meet; here also converge the trade routes of the sea and the 
land, along which from time immemorial has passed the freightage of com- 
merce and the intellectual interchange of the East with the West. 

Possibly the perspective is still not sufficiently clearly marked for the 
historians to assess the relative values of the World War period, and those of 
fifteen years of peace, though it seems probable that later historians will in- 
cline to the view that the first post-war decade disclosed three major factors, 
one, the beginning of the decline of European influence on the world and its 
problems; two, the economic domination of the United States; three, the 
turbulent erection of the Soviet Union in Europe, in Central Asia and the Far 
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East, under whose nervous but continuous restlessness the nations of Asia and 
some in the Mediterranean basin are being steadily awakened and stirred to 
activity. 

Though the movement for Arabian independence, spoken of as Istiqlalism 
in the Near East, is not specially stressed in the book, none the less it is growing 
in intensity. The present aim of its protagonists is to hold a congress at 
Bagdad, or some Arab capital, to arrange plans for fighting foreign domina- 
tion under the mandate system and foreign imperialism which, through trade, 
is ever seeking all kinds of privileges and facilities; yet another suggestion is 
the creation of an Arab confederation. To meet this aspect of the situation, 
Britain in the spring of 1929 presented to the League of Nations Council a 
proposal to cancel the judicial agreements under which all special rights of 
privileged foreigners in Iraq should be abolished; the alleged reason in the 
covering note was given as, that these constituted an insult not only to the 
native inhabitants but to foreigners, such as Turks and Persians, who did not 
enjoy such privileges (pp. 70-72). 

Chapter IX, dealing with Iraq, is timely, wherein are stated the domestic, 
religious and national problems as they were during and immediately after 
the World War. Perhaps the most active sharpening factor has been the 
unceasing conflict between the Sunnis and the Shiahs; at the moment, the 
King and politicians at Bagdad are Sunnis, but the Holy Cities of the Shiahs 
are in Iraq, wherein live their leading scholars. Many of these scholars are 
Persians, who constantly journey home in order to retain their Persian 
nationality. The notes (pp. 307-312) on this chapter are well done and 
are up-to-date. Curiously, in the index the words “independence” and 
“women” do not appear, though the questions of the emancipation of women 
and independence are the subject of reference on the printed folder surround- 
ing the volume. 

Undoubtedly, Dr. Kohn has produced an absorbing book on the changes 
introduced into the countries with which he deals, by the nationalistic move- 
ments, by the continuous immigration of the Zionist organizations, as well as 
by the methods of Western business in the transport and oil industries, all of 
which he has portrayed in a vivid manner and with a wealth of detail drawn 
in the main from the French and British Government documents, and reports 
to these governments by resident officials, though in some cases he cites those 
presented to the League of Nations. These factors, and the moderation of 
tone of this book, entitle it to the serious consideration of students in the field 
of Asiatic, European and African politics. Boyp CARPENTER 


Die Revision der Pariser Friedensvertrage. By Josef L. Kunz. Vienna: 
Julius Springer, 1932. pp. xii, 328. Index. Rm. 24. 
The present study, made by one of the outstanding representatives of the 
Vienna school of international law, synthesizes the work of more than a 
decade of intensive research on the problem of treaty revision. To this task 
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Professor Kunz brings erudition, exhaustiveness and system, together with 
commendable objectivity and dispassionateness. Believing that the prob- 
lem of treaty revision lies at the heart of basic and imperative adjustments 
in Europe, he seeks to discover how juridically unshakable the Paris settle- 
ments really are. 

After critically examining the circumstances from which the peace treaties 
eventuated, Professor Kunz surveys the revisionist movement, notes its 
growing force, and raises the fundamental question as to whether revision, 
when it takes place, must be total or partial. On both theoretical and prac- 
tical grounds he finds only partial revision possible, and believes it will be 
undertaken, not by a new peace conference comparable to that of Paris, 
but by one or more conferences of the Lausanne type, involving the principal 
European Powers, the succession states and the United States. Proce- 
durally, revision depends on the increasingly developed technique of con- 
ciliation. For this the League of Nations is regarded, alike from the intent 
of its founders and the stipulations of Articles 11 and 19, as the designated 
instrumentality of revision. These two golden articles appear to the author 
to offer that dynamic element in the modern law of nations which alone is 
capable of breaking the rigid hold of the static conceptions and formulas 
of the law of pre-war days. If war, hitherto the outstanding prime mover 
in international relations, is renounced as a method of procuring revision of 
the status quo, international law must increasingly develop norms for its 
own peaceful alteration. Viewed in this light, treaty revision becomes a 
special phase of the wider problem of developing a dynamic international 
law. 

Professor Kunz has mobilized into a juridically disciplined army the hith- 
erto straggling and scattered literature and arguments of the insurgency 
against the treaties. But he has done more. He has elaborated the pri- 
mary juridical premises and indicated both forms and norms by which 
peaceful revision may become possible. For this distinctive service both 
statesmen and scholars are placed in his debt. MALBoneE W. GRAHAM 


Vélkerbund und Staat. By N. Maim. Tartu: J. Raudsepp; The Hague: 

Martinus Nijhoff. 1932. pp. ii, 356. Gld. 8. 

The Professor of Law in the University at Tartu-Dorpat, Estonia, asserts 
that the creation of the League of Nations has resulted in a new legal situa- 
tion for states, and in a new relation between international and municipal 
law. His claim that he approaches the study from a realistic viewpoint, 
rather than from the viewpoint of some current school of legal thought, 
seems borne out upon reading. The material is well presented and inter- 
estingly written; it ranges over writers and thinkers from Aristotle to 
Kelsen. 

An introductory statement discusses the meaning of public law and vari- 
ous theories connected with it. He rejects both the Anglo-American theory 


t 

] 
0 

a 
D 

an 

an 
Th 

exi 
Pes 

tio 
Wo 

wo 
ener 

ciet; 

of 


BOOK REVIEWS 377 


that international law is part of the law of the land and dependent upon it, 
and the monistic and dualistic theories in Europe; and asserts that interna- 
tional law prevails over domestic law through its own norms, a situation 
possible only after the making of the League of Nations. The League has 
its own organization which develops its own law, and it has its own field of 
application clearly above any domestic law. 

Part I is devoted to the Community of Nations. Chapter I deals with 
the elements which make up the community, the necessity of legal relation- 
ships, and concludes that the League, without changing the nature of states, 
has brought other elements than states into the legal order, and has made 
states law-givers (through the League) as well as treaty-makers. Chapter 
II is mostly descriptive of international organization; codperation, it is said, 
is the primary purpose of the League. 

Part II is devoted to the State. Past theories, it is observed, have estab- 
lished no positive legal norms which directly bind states; the Covenant sets 
definite duties upon states, and limits their legal personality. Sovereignty 
is not an end, but a means toward an end; this end has now changed, and 
the concept becomes of limited utility. The modern community of nations 
is based upon the same idea as democracy—association, which compels the 
coordination of members. 

In general, the thesis is: one school of thought now subordinates interna- 
tional law to municipal law; another subordinates municipal to international 
law. But a third theory is possible. The League stands for codperation, 
and therefore brings the two theories together through the principle of co- 
ordination. 

It is an interesting book, of value to political and legal theorists. The 
author gives special attention to minorities and to the position of individuals. 

EaGLeTON 


Development of the League of Nations Idea. Documents and correspond- 
ence of Theodore Marburg. Edited by John H. Latané. New York: 
The Macmillan Co., 1932. 2 vols. Index and Who’s Who. $8.00. 


To the initiative of Hamilton Holt, the promotion of Theodore Marburg, 
and the advocacy of President Wilson, combined with the efforts of British 
and European statesmen, the League of Nations is in a large measure due. 
The World War furnished the occasion for it and, without the war, its 
existence today is inconceivable. Through the agency of the American 
Peace Society, the Lake Mohonk Conferences on International Arbitra- 
tion, and similar organizations in America, with counterparts in the Old 
World, but especially the Interparliamentary Union, agitation for better 
world organization met with response in the Hague Conferences and, strength- 
ened by the Carnegie Endowment for International Peace, the American So- 
ciety of International Law, the World Peace Foundation, and associations 
of kindred aims, it was gaining ground. A new international system, with 
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world peace as its objective and a court of justice as its central feature, was 
in process of slow, but steady development. In the administrative council 
of the Hague court there was only the beginning of an executive body. No 
other enforcement for arbitral decisions than public opinion had been neces- 
sary, and no enforceable summons of a state before an international court 
or commission of inquiry was provided for. Many things were left to agree- 
ment and moral obligation. Sanctions of force, popularly called interna- 
tional police, were advocated by only a few publicists, most of whom were 
French. Sanctions implied a super-executive power for which the nations, 
still independent and sovereign, still holding unhappy peoples in their grasp 
and bent on further conquest, did not appear to be ready. 

The World War came; an international commission of inquiry, for which 
the Hague had provided a procedure, was not tried; and, some of the Ameri- 
can advocates of peace, in their disillusionment, discarded the Hague system 
without sanctions for a new system with them. They demanded a more com- 
plete organization of the nations, with an executive as well as a legislative 
branch, having the power of initiative, supported by organized force, whether 
of the boycott, armies or navies, and capable of dealing drastically with an 
aggressor state which should refuse a demand to investigate or arbitrate be- 
fore resorting to war to carry out its purposes. This new agitation, led with 
incredible rapidity to the League of Nations, broke the historic continuity of 
the world peace movement and divided the friends of peace in America into 
two schools of thought, one for peace by force, the other for peace without it. 

The instrumentality through which, in America, this radical change of 
approach to the peace problem came was the League to Enforce Peace. This 
association began at a dinner party of a small group of interested men— 
mostly college professors, specialists and journalists—who at the call of Mr. 
Holt met at the Twentieth Century Club in New York City on January 25, 
1915. Its program for the reorganization of peace was simple as compared 
with other plans that were put forth as propaganda, and it had a dramatic 
appeal. Enthusiastic meetings to endorse it were held in Philadelphia and 
Washington. Ex-President Taft became the President of the League to 
Enforce Peace; William H. Short, its Secretary; Dr. A. Lawrence Lowell, of 
Harvard University, one of its strong champions among men of note; but 
Mr. Marburg, who conducted its foreign correspondence, was its guiding in- 
fluence, recording in detail the action taken at its meetings, explaining and 
defending its principles with extraordinary persistency. Without his name, 
the history of the American agitation that took shape in the League of Na- 
tions could not be written. 

The story of the development of this new phase of the American peace 
movement is told in these two volumes in the manifold letters of Mr. Mar- 
burg, the replies to him by Lord Bryce, and other British leaders and by 
European statesmen or specialists of distinction, with some of whom, as 
former Minister of the United States to Belgium and as a publicist of note 
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himself, Mr. Marburg had a favorable acquaintance. The arrangement of 
his papers was skilfully made by Mr. Latané as editor. Here is shown Mr. 
Marburg’s tactful approach to President Wilson, whose support was essential, 
and the President’s gradual attraction to the plan of the League to Enforce 
Peace; here, in their historical connection and with explanatory notes, are 
letters from the President and significant extracts from his speeches. 
Finally come the peace settlement in Paris, the adoption of the Covenant 
of the League of Nations as a part of the Treaty of Versailles, the submis- 
sion of the treaty to the United States Senate, which refused consent to its 
ratification, and the aftermath of disappointment to those who had spon- 
sored a new association of the nations which their own country refused to 
join. 

Many other plans, some of them of foreign origin, differing in details, but 
similar in purpose, are recorded in these volumes and, scattered among the 
documents, are evidences of differences of opinion on the part of American 
publicists in regard to the best means of reorganizing for peace after the 
war. Mention is made of the criticisms of American opponents of the plan 
of the League to Enforce Peace, both radical and moderate, but their sug- 
gestions, views, programs or objections are for the most part summarized, 
indicated by a brief letter or made the subject of indirect reference in dis- 
cussions passing back and forth; they are not developed at length, and 
some of the most scientific of them, which were prophetic of the later action 
of the United States Senate, are not mentioned at all. Another volume 
would be needed adequately to set them forth in their logical completeness 
and intellectual appeal, but a vague idea of them may be inferred from a 
letter by Dr. James Brown Scott, the far-seeing leader of the non-force 
school, by a summary of the views of Dr. David Jayne Hill, and by reference 
to the articles of Cosmos, who is now identified as Dr. Nicholas Murray 
Butler of Columbia University. The detailed objections of the political 
opponents of the League of Nations in the United States Senate are quite 
beyond the intended scope of the documents presented, and the attitude of 
the American people who sustained the action of the Senate is left unex- 
plained. 

The issue is difficult to define, but it was not over conciliation, commis- 
sions of inquiry, arbitration, a Permanent Court of International Justice, 
already in process of realization in the Hague system, or such matters as 
the unification of international agencies and the registration of treaties at 
Geneva. It related to the use of organized force instead of reliance on public 
opinion—‘a decent respect to the opinions of mankind”—as a sanction for 
international law. Non-resistant sentiments there were in some quarters, 
but not in the country as a whole. Fanaticism, which is hinted, was tenac- 
ity of views. Objection was not to the use of force by the United States 
in a specific case in which its duty to support a right course of international 
action was involved, or, to joining expeditions, if need be, to protect nationals 


f 
yf 
s 
r. 
d 
ic 
d 
to 
of 
ut 
N- 
d 
e, 
a- 
ace 
T- 
by 
as 
ote 


380 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


in peril; but, considering the stage of development in the life of the nations, 
there was general reluctance to commit the country to a standing agreement 
to use force, whether to guarantee territory—a new idea urged by Mr. 
Wilson as the heart of the Covenant—or to punish an aggressor state that, 
refusing to conform to legal procedure to settle a dispute, should go to war. 
There was also a doubt as to the practicability of the methods of enforce- 
ment that were proposed. And, in the background of it all was the tradi- 
tional disinclination of America to be mixed up in chaotic European affairs 
or to have Europe interfere in ours—in a word, adherence to the Monroe 
Doctrine. America was ready to codperate, but not to consolidate with Eu- 
rope or with any other part of the world. It is significant that from the first 
there was grave doubt in the minds of some American specialists as to 
whether the United States Senate, in view of its previous attitude on arbitra- 
tion treaties in the Cleveland, Roosevelt and Taft administrations, would ap- 
prove the plan of the League to Enforce Peace or its development into a 
League of Nations based on force or having the semblance of automatic power 
to intervene in a question involving the United States. But, as letters in the 
collection indicate, failure to win the approval of the Senate was due in some 
measure to the jealousy of political rivals of the President, to his lack of 
tact in dealing with them, and to his unwillingness to compromise with them at 
the critical moment. But whatever the reason for the rejection of the 
Covenant and whether or not America joins the League under the Covenant 
as it stands or as it may be amended, these volumes are exclusive sources of 
historical material, and Theodore Marburg’s services in the cause of better 
world organization deserve the crown of high recognition. JAMEs L. Tryon 


The Law of the Air. By Arnold D. McNair. London: Butterworth & Co. 

Ltd., 1932. pp. xvi, 249. Index. 12/6d. 

The Tagore law lectures for 1931 have appeared under the above title. 
The author undertakes to state the aéronautical law of England under the 
common law and parliamentary statutes, together with the various treaties 
to which Great Britain has become a party. He does not assume to deal with 
the questions of public international law. He endeavors to trace the legal 
maxim of ownership in the air or airspace “usque ad coelum” to its origins, 
and comments upon some of the principal cases and texts in which the 
maxim has been cited in England. He believes it has been “grievously mis- 
understood and misapplied” (p. 33), and he rejects it completely as a basis 
for ownership of the column of airspace superincumbent upon the land. As 
a matter of fact, statutory regulation has already deprived it of much of its 
importance. 

The British Air Navigation Act of 1920 applies to foreign as well as to 
national aircraft, and therefore the author’s analysis of the statute is of 
interest to students of international air traffic. The statute is not free from 
ambiguity in some respects: The opinion of the author that the immunity 
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which it provides against actions for trespass or nuisance in certain cases, 
applies equally to aircraft navigating over the high seas and territorial 
waters (p. 73), would probably not be generally accepted in the event of a 
conflict of laws between the national law of the aircraft and of a ship upon 
the surface of such waters. 

Attention is drawn to the many questions which call for uniform regula- 
tion upon which there is no applicable treaty. The author’s interesting dis- 
cussion shows how futile is the attempt to force solutions into the Procrus- 
tean bed of the old English common law. ArTHuR K. KuHN 


The Society of Nations: Its Organization and Constitutional Development. 
By Felix Morley. Foreword by Sir Eric Drummond. Washington: 
Brookings Institution, 1932. pp. xxii, 678. Index. $3.50. 


In his foreword Sir Eric Drummond expresses his appreciation of the dif- 
ficulties which beset Mr. Morley in his effort “to detach and synthesize, 
both from official heads and from official participants, the essential charac- 
teristics of the League’s background, composition, and way of life.” And 
the author himself is convinced that the study he attempts is the chronicle of 
the birth and the initial development of an idea which involves the most 
difficult and the most far-reaching of all the political experiments ever at- 
tempted by mankind. The duty is accepted to write of what the League is, 
and the reason for this is that the author is concerned with what the League 
may become if the trend towards orderly international codperation con- 
tinues. This emphasis on the future of the League is a sound attitude, for 
if increasing voluntary and regularized international codperation is not ac- 
cepted by the nations of the world and supported by an informed public 
opinion, the League will not be the permanent machinery of organized peace 
that Mr. Morley’s study so effectively describes and so skillfully suggests 
it may more adequately become. There is no straitjacket that Mr. Morley 
would offer for the League. 

A careful survey of the formation of the League constitutes Part I of the 
volume. Here The League in Preparation is discussed, the earlier drafts are 
outlined, and the progress of the League idea through the various stages of 
the commission’s work is given in an illuminating way. This phase of 
League history will always be fascinating to students of international rela- 
tions, but it is a welcome thing that Mr. Morley uses this important period 
to illustrate in Part II of his work—The League In Being—the later con- 
stitutional development of the League. Throughout this study the great 
experiment of a machinery of peace is not lost sight of, and the author is 
conscious of the fact that it is admittedly too early in the League’s history to 
form final judgments. But the high value of estimating the forces that are 
at work in this permanent machinery of peace, the lessons of the momentous 
years since 1919 in the voluntary codperation of nations, and the achieve- 
ments of international legislation and administration, is proved in a study 
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which is realistic and at the same time sees that the League may change the 
face of world politics. 

It is especially fortunate that Mr. Morley has seen in so fresh a way the 
distinctly political phases of the Secretariat, the Council and the Assembly, 
and is too competent and informed a student of politics to place undue value 
upon the ephemeral. His account of the technical committees and continu- 
ous international executive action, and the penetrating chapters on the or- 
ganization of the Secretariat and the tendencies promoting the executive 
function in the Secretariat, will take a permanent place in writing on the 
League and its early constitutional development. It may be suggested 
that the continued decline in power and prestige of the Council, which Mr. 
Morley records, may in time be somewhat checked by the growth of new 
and more responsible duties of this body. A more vigorous leadership by 
foreign secretaries and prime ministers may again concentrate leadership in 
the smaller organ of the League in a more responsible way. The Council’s 
default is the default of authoritative leadership. 

The Sino-Japanese dispute is used most effectively to point out the grow- 
ing acceptance of responsibility and leadership on the part of the Assembly, 
and the special session of the Assembly in 1932 is considered as one of the 
important constitutional developments in the League’s history. Again in 
these chapters, Mr. Morley is able to provide a considered judgment on the 
whole working of the peace machinery, and he gives the League’s greatest 
crisis to the present no more importance than it deserves. The future is al- 
ways in his view of the actual problems of the League. Thus Mr. Morley’s 
final chapter is logically a survey of The Theory of the League, and his 
theory of the League grows out of the work of the League in administration 
and legislation, in technical and consultative committees, and in the increas- 
ing acceptance of voluntary codperation by the nations of the world. Mr. 
Morley’s Society of Nations is a study which will contribute to a larger 
understanding of the work of the League, and, in the permanent record of 
the first years, his book takes a place of first importance. 

Cuar.es W. PIPKIN 


Le Droit de Pétition: Une Institution transposée du Milieu National dans 
le Milieu International. By Marcel Richard. Paris: Sirey, 1932. pp. 
xii, 769. Fr. 100. 

The present work, with its preface by M. Politis, combines the most im- 
portant and the most discussed elements in current thought in international 
jurisprudence, namely, the relations, analogous or otherwise, between the 
institutions of international law and those of national law, the principles 
and practice of international organization, and the newer tendencies to be 
noted in international law itself, such as diminution of the importance of 
national sovereignty, increased status for the individual, and so on. If at 
the same time it rests largely upon French Revolutionary doctrines of natu- 
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ral law and human rights, that will not make it any the less interesting or 
controversial to Anglo-American readers. 

The author examines, first, the general concept of a right of petition in 
political and legal theory, not, however, without reference to very definite 
historical cases. He then turns to the right of petition in national public 
law, with special reference to France, but with some attention to various 
countries in Europe, America (North and South), Africa, and Asia. He 
concludes that, as a result of increased participation in governmental con- 
trol by all groups and individuals and increased power for the individual 
by his effective membership in group activity, the petition is not as neces- 
sary today as it once was. It is to the international field that the practice 
may now be diverted, and M. Richard next studies the right of petition in 
international public law. This reduces largely to a study of the petition as 
used in connection with minorities protection and the mandates system under 
the League of Nations. From these details the author generalizes to some 
extent in the direction of a broad and active right of petition in international 
law. 

There will be much disagreement with the content of this work, as with 
the writings of all those who are trying to reform and improve the state 
of affairs in international law and jurisprudence as they stood in 1914. The 
staccato, zealous, even dogmatic style of the writer will rouse much an- 
tagonism. The extent to which his reflections are based not merely upon 
ideological prepossessions and humanitarian impulses, but on much solid 
constitutional law and history should not be overlooked, however. The re- 
viewer is no believer in either the natural rights doctrine, or in the facile 
critique of sovereignty used so devastatingly by the author, M. Politis, and 
others, or yet in the too ready drawing of analogies between the institutions 
of national and those of international law. Nevertheless he believes that 
the writer of this work has laid hold of a nexus of tendencies and one institu- 
tion in particular which are already firmly rooted in contemporary interna- 
tional law and government and which are bound to increase rather than 
decrease in importance. He does not exaggerate but rather minimizes the 
resemblance between the petition in the international field and that in the 
national field, and avoids error in this direction. On the other hand, in one 
paragraph on page 756 he makes two errors so egregious as to shake con- 
fidence in some of his other opinions. The net result is a challenging and 
serious work on an admittedly inchoate, because still evolving, institution 
of international law and practice. Pitman B. Porter 


Recovery: The Second Effort. By Sir Arthur Salter. New York: The Cen- 
tury Co., 1932. pp. xvi, 353. Index. $3.00. 
Sir Arthur Salter has given us in Recovery: The Second Effort, convincing 
evidence of the necessity of international codperation to lift the world from 
the depression, not temporary joint action, but the set-up of systematic ma- 
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chinery to continue codperation after better times come, if this is not to be 
the first of a series of similar economic and political convulsions. He de- 
scribes the breakdown, since the World War, of the system based on the gold 
standard, which acted as a regulator of international trade through the 
automatic use of credits to make up deficits in trade balances, and had been 
favored by a steadily increasing flow of goods in international trade. This 
type of world economic machinery is no longer functioning and must be 
supplemented by a more formal economic organization, including govern- 
ments and business leaders, to accomplish the result of raising and stabilizing 
prices, securing a dependable currency and lessening the danger to world 
trade by the action of individual governments. Sir Arthur does not advocate 
world government, but rather organization through codperation of countries, 
aided by international organs such as the Bank for International Settlements 
and the Financial and Economic Committees of the League of Nations. 
Those working in international law or international relations will find this 
book invaluable as a clear statement of the international economics on 
which law and politics so much depend. The author has had the experience 
as a British civil servant and Chief of the Economics Section of the League 
of Nations, which prepared him as no other is prepared to treat of the rdle 
of governments and of organized business, in the hard task of international 
reconstruction. J. P. CHAMBERLAIN 


Diplomatic Relations between the United States and Japan, 1853-1895. By 

Payson J. Treat. Stanford University: Stanford University Press, 1932. 

2 vols. Index. $10.00. 

This careful study by Professor Treat will be eagerly welcomed by all 
students of international relations who are interested in the background of 
the present situation in the Far East. The diplomatic relations between the 
United States and Japan since 1865 have received somewhat cursory study 
by several American publicists, including Professor Treat himself, but there 
has long existed a real need for a definitive interpretation of American policy 
during the decades immediately following the American Civil War. In 
essaying this task, Professor Treat was wise in not confining himself to an 
examination of the pertinent published materials. An exhaustive study of 
the thousands of unpublished instructions and despatches in the archives of 
the Department of State dealing with American relations with Japan soon 
showed Professor Treat that certain Secretaries of State have tried to influ- 
ence public opinion by devious methods of editing the annual volumes of 
Foreign Relations. In any case, it is evident that the diplomatic corre- 
spondence in these volumes cannot always be accepted at face value. 

Professor Treat makes it clear that the attitude of the American Govern- 
ment towards Japan in the years preceding 1895 was one of unselfish friend- 
ship. In her early treaties with Western Powers, Japan accepted certain 
restrictions upon her sovereignty that later seriously retarded her develop- 
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ment. In her long and determined struggle for tariff autonomy and for the 
extinction of the privileges of extraterritoriality that had been granted to 
the nations of the Occident, Japan received the consistent support of the 
United States. Indeed, so readily was this support accorded that the Jap- 
anese Government did not have to bargain for it, with the result that Ameri- 
can influence rapidly declined. European economic imperialism was a factor 
that demanded the closest attention on the part of the Japanese Government. 
American altruism could be had without the asking; European good will was 
extended only for definite equivalents. World politics is usually a matter 
of balancing a budget of international rivalries; Japan sought Old World 
leadership in this intricate task, and a growing estrangement with America 
resulted. Needless to say, the American attitude towards Japanese immi- 
gration to the United States was an irritant that helped to foster ill will be- 
tween the two countries. 

Throughout Professor Treat’s two volumes there is evident a warm sym- 
pathy for the Japanese Government in its determined struggle against Euro- 
pean exploitation. It will be many a year before the Japanese viewpoint 
will be presented by an abler advocate, and it is to be hoped that Professor 
Treat will soon publish a third volume that will deal in the same exhaustive 
manner with the more recent problems in Japanese-American relations. 

CuHarues C. TANSILL 


The Administrative Control of Aliens: A Study in Administrative Law and 


Procedure. By William C. Van Vleck. New York: The Commonwealth 

Fund, 1932. pp. ix, 260. Index. $3.00. 

The strictness with which American consuls abroad have been passing 
upon applications for immigration visas, the turn of the alien tide into a 
definitely ebbing one, and the growing numbers of alien deportees from the 
United States, have served to intensify the already deep interest in a vital 
human problem—immigration. In addition to our national concern, ques- 
tions of emigration and immigration “touch very sensitive international 
nerves.” Dean Van Vleck’s monograph on the administrative control of 
aliens in the United States is therefore timely. It is one of a series of 
special studies disclosing the actual workings of selected administrative 
organs, prepared under the auspices of the distinguished Legal Research 
Committee of the Commonwealth Fund. These studies are intended “to 
lead to a better judgment of what administrative law does and to be a guide 
to what ought yet to be done.” 

After a very brief sketch of the growth of immigration legislation in the 
United States, and of the organization wielding the administrative power 
—the Department of Labor and the Bureau of Immigration, with their 
officers and other personnel—the writer differentiates the two processes of 
administrative control, exclusion and expulsion, and sets forth clearly and 
succinctly the details of the procedure of each. There then follow chapters 
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on judicial review and the writer’s conclusions. The great value of Dean 
Van Vleck’s careful and stimulating study is due primarily to the method 
pursued by him in securing a true picture of the procedure of which he treats. 
In addition to two weeks spent at the Ellis Island immigration station, where 
he observed every step in the procedure, attendance upon the hearings before 
the Board of Review of the Department of Labor at Washington, and con- 
ferences with officials and departmental personnel, he made a first-hand 
examination and detailed study of the official records of a thousand cases 
—five hundred exclusion cases and an equal number of expulsion cases. 

He graciously pays tribute to the courtesies and codperative treatment 
accorded him by the government’s representatives. Pertinent immigration 
decisions of the federal courts, reports of the Secretary of Labor and of the 
Commissioner-General of Immigration, and the immigration statutes and 
rules are summarized. Included among the recommendations of the writer 
are suggestions for strengthening the immigration boards of special inquiry 
at the ports of entry, creating a statutory tribunal of review with a more regu- 
lar procedure, granting by statute the right to a judicial review of evidence 
to support claims of American citizenship, substituting a judicial process for 
the present administrative process in expulsions, improving the present ad- 
ministrative process of expulsion, and interpreting more conservatively some 
of the statutory grounds for expulsion and exclusion. 

In thus adding to the material represented by Jane Perry Clark’s Deporta- 
tion of Aliens from the United States to Europe (New York: Columbia Uni- 
versity Press, 1931), and the report, The Enforcement of the Deportation 
Laws of the United States, by Reuben Oppenheimer, of the Baltimore Bar, 
prepared for the National Commission on Law Observance and Enforcement 
(Report No. 5, Washington, Government Printing Office, 1931), Dean Van 
Vleck has made a valuable contribution. Henry B. Hazarp 


BRIEFER NOTICES 


Denmark’s Right to Greenland. By Knud Berlin. (London: Humphrey 
Milford, Oxford University Press, and K¢benhavn: Arnold Busck, 1932. pp. 
185.) In the present volume the Danish contentions in the Greenland 
dispute are set forth with learning and clarity by Professor Knud Berlin of 
the University of Copenhagen. Professor Berlin’s purpose is to correct the 
one-sided view which the English and American public have formed on the 
basis of the writings of Norwegian publicists, and especially those of Smedal 
and Skeie (Gustav Smedal, Acquisition of Sovereignty over Polar Areas, Oslo, 
1931, and John Skeie, Greenland: The Dispute between Norway and Denmark, 
London and Toronto, 1932. Both reviewed in the last number of this 
JOURNAL, Vol. 27, p. 202). Professor Berlin holds that the arguments upon 
which the Norwegian claims to Greenland are based are inconsistent and 
contradictory. If the claim based upon Norway’s historical connection with 
Greenland is valid, Norway is logically bound to advance a claim to the 
whole of Greenland, as well as to Iceland and the Faroes. However, the 
claim to East Greenland on the ground of occupation is premised upon the 
view that that area was terra nullius prior to its annexation by Norway in 
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1931, and hence previously subject neither to Denmark nor Norway. Fur- 
thermore, Professor Berlin argues, Norway had lost its separate identity 
prior to the recolonization in 1721 of Greenland, which thus became a 
tribute land of Denmark. Refusal in 1814 to cede Greenland to Sweden 
together with Norway was therefore fully justified. The present revival of 
the dispute is attributed to the pressure of the nationalistic press upon the 
Norwegian Government, which had raised no objection to Danish sover- 
eignty over all of Greenland prior to 1921. Professor Berlin presents the 
Danish case persuasively, and his work is a welcome contribution to the 
literature of a difficult and little-understood controversy. L. PREuss 


Rapporti e Conflitti fra Giurisdiziont Internazionali. By Giacinto Bosco. 
(Rome: Anonima Romana Editoriale, 1932. pp. 148. L.15.) This is a 
publication of the Italian Association for the League of Nations. The au- 
thor, premising that at the present stage of development of international law 
jurisdictional questions are not completely systematized, analyzes the vari- 
ous cases in which conflicts of jurisdiction may arise in the settlement of in- 
ternational controversies. Such conflicts are inherent in the variety of 
points of approach to such controversies and the devices employed to solve 
them,—conciliation, arbitration, judicial determination, and particularly the 
machinery established by the Covenant of the League of Nations. Cases 
naturally arise where jurisdiction is claimed by two of the bodies created to 
decide controversies, thus involving a positive conflict; again jurisdiction may 
be disclaimed by all of the bodies concerned, resulting in a negative conflict. 
It would seem that the author has covered all phases of the matter, which he 
discusses with minute care and understanding. JAMES BARCLAY 


American Foreign Policy in Mexican Relations. By James Morton Calla- 
han. (New York: Macmillan, 1932. pp. xii, 644. Index. $4.00.) Itisa 
pleasure to see Professor Callahan turning his abilities once more to the field 
of American foreign policy, a field enriched by his pen in former years. This 
volume is built largely upon the basis of a careful and extensive study of the 
manuscript archives of the Department of State. It presents the reader 
with an intelligently critical appraisal of policy, personalities, and events 
from the time of Joel Poinsett’s mission to that of Dwight Morrow. The 
personalities of the American Secretaries of State and diplomatic agents are 
keenly etched. Their achievements are measured in the light of their 
diplomatic instructions, the exchange of diplomatic correspondence, and an 
examination of the legal and political aspects of the particular problems 
which faced them. Though the source material is almost exclusively Ameri- 
can, the book is admirably impartial and is prepared with a genuine appre- 
ciation of the forces motivating Mexican policy in American relations. 

HerBert W. Brices 


Verbesserung des Minderheitenschutzes gegen den Willen der betroffenen 
Staaten? By Rudolf Camerer. (Berlin: Diimmlers Verlag, 1932. pp. 64. 
Rm. 4.) Dr. Camerer has done a thoughtful study upon a question of much 
political importance and legal interest.1 Within these 62 pages the author 
outlines the connection of the system of minorities protection with the post- 


1 The same problem has been examined by the present writer in this JourNAL, Vol. 26 
(1932), pp. 502-13, and by Stone, International Guarantees of Minority Rights, Oxford 
University Press, 1932, Chapter II. 
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war territorial settlement (pp. 1-19), the classes of undertakings now in force 
for the protection of minorities, with an indication of their contents (pp. 
19-30), and gives his interpretation of the meaning of the guarantee of the 
League of Nations, for the purpose of delimiting the powers of amendment 
and supervision of the Council (pp. 30-52). As to modification of minorities 
procedure, the writer expounds the German view, in a very sober form (pp. 
52-60), and his short discussion of the possibility of a Permanent Minorities 
Commission is particularly sensible (p. 57). A short bibliography is ap- 
pended to the brochure. J.S. 


Italian Foreign Policy, 1918-1932. By Muriel Currey. (London: Ivor 
Nicholson & Watson, Ltd., 1932. pp. xviii,330. Index. 18s.) Thereisa 
dearth of unbiased historical material on post-war Italy, particularly in 
English, which makes this monograph by Miss Currey doubly valuable. 
The history of Italy’s foreign relations is presented in a strictly chronological 
fashion, utilizing direct quotations from documents and speeches wherever 
possible. The book contains the text of most of the speeches made by 
Mussolini in reference to foreign policy, and these alone give a vivid picture 
of the problems of Fascist Italy in its dealings with the rest of the world. A 
dispassionate perusal of these speeches will astonish the reader who has 
drawn his ideas of a militant-mad Mussolini from anti-Fascisti sources. For 
instance, Signor Mussolini’s first speech in the Italian Chamber of Deputies 
on November 16, 1922, laid down as fundamental lines of Italian foreign 
policy that ‘‘treaties of peace, whether good or bad, must be carried out once 
they have been signed and ratified. A self-respecting state cannot hold any 
other belief.”” Mussolini’s early recognition of the need to reduce German 
reparations to a reasonable figure, followed by his leading the way in signing 
a commercial treaty with Germany, showed the practical side of Fascisti 
foreign policy. It might be aruged that the author’s presentation is not 
sufficiently critical of Italian policy at times, as, for example, in discussing 
the bombardment of Corfu and the killing of Greek refugees, mostly children, 
the author excuses the act in stating that ‘‘it is hardly necessary to add that 
the Italian commander was entirely ignorant of the fact that the castle was 
occupied by these unfortunate people.’”’ Nevertheless, the volume is both 
timely and valuable and shows a scholarly study of the subject on the part 
of the author. GraHaM H. Stuart 


Traité de Diplomatie et de Droit Diplomatique. By Raoul Genet. (Paris: 
A. Pedone, 1932. Tome III, pp. 603.) This third volume of M. Genet’s 
comprehensive treatise upon the law and practice of diplomacy ful- 
fills the promise contained in the preliminary announcement of the publica- 
tion which appeared with Vol. I. The first volume, it will be remembered, 
was devoted to diplomatic agents, and the second to diplomatic action, 
including the control exercised by the foreign offices.!_ This volume supplies 
a comprehensive and helpful study of the organization and procedure of 
international congresses and conferences, including the League of Nations 
and certain other institutions. The author then treats of the procedure 
followed in the negotiation of the various acts which formulate the results of 
these conferences. To this is added a brief account of the means or methods 
employed in the peaceful settlement of international differences: mediation, 
arbitration, and international commissions of inquiry. We have still to look 
forward to a fourth volume which will contain, in addition to the table of 


1 Vols. I and II reviewed in this Journat, Vol. 26 (1932), p. 202. 
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contents and bibliography, a carefully prepared list of references to the 
documents cited, etc., in the whole work. M. Genet’s treatise supplies a 
mine of valuable information arranged in such a way as to be easily available 
for reference. It is without doubt the most complete study of the procedure 
of diplomacy which has yet appeared in any language. E. C. STOWELL 


Problems of the Pacific. Proceedings of the Fourth Conference of the 
Institute of Pacific Relations, 1931. (Chicago: University of Chicago 
Press, 1932. pp. xii, 548. Index. $5.00.) For the light it sheds upon the 
relations between China and Japan, as well as upon all other problems pre- 
sented by conditions in the Pacific region, this volume is of contemporaneous 
interest and importance. This is indicated by even a cursory statement of 
the topics discussed, furnished by a view of its contents. We find consid- 
ered: Economic relations in the Pacific, including trade relations and changes 
in standards of living; China’s economic development, including among 
other topics rural reconstruction, communications, foreign loans and the 
currency problem; political relations in the Pacific; China’s international 
relations, including extraterritoriality ; the future of Shanghai and inland and 
coastal navigation; cultural relations in the Pacific, including dependencies, 
problems of migration and education for international understanding. Each 
division of the work is headed by a list of data papers and bibliographical 
references. 

The conference afforded an opportunity for the representatives of different 
civilizations bordering upon the Pacific to meet upon a common footing and 
temperately consider their varying opinions and interests. That it could 
gather within its fold men of such contrasting views at a time of the greatest 
stress between China and Japan was a triumph of the spirit of reason. From 
the report of their proceedings, the clashing parties as well as the world at 
large can learn much, for here is presented a mass of valuable material, not 
alone in the formal papers reproduced, but in the excellent summaries of the 
running debate which took place at round tables and otherwise. Considera- 
tions of space forbid a detailed review of all these, but with confidence we can 
recommend this volume of proceedings to all who wish to keep up-to-date as 
to thought and events in that most important field of action—the 
countries bordering the Pacific Ocean. Jackson H. Rauston 


National Minorities in Europe. By Otto Junghann. (New York: Covici, 
Friede, 1932. pp. 121.) The aim of this little book is a modest one, namely, 
to set forth ‘‘as clearly as possible the fundamental issues of the question” 
with which it deals. Within limits, it achieves its purpose, but it is perhaps 
rather as a collection of heterogeneous facts, not easily available, than in its 
more thoughtful pretentions that its usefulness lies. Read with caution, it 
contains an informative survey of the statistics, grievances and general 
situation, not only of the national minorities whose protection is under the 
guarantee of the League of Nations, but also of the ‘‘minorities” in other 
countries, for instance, in Germany, Belgium, France, Spain and Italy. It is 
unfortunately completely lacking in documentation. That part of the work 
which is not merely factual has serious inaccuracies; for instance, the treat- 
ment of procedure on pp. 34-39 is not satisfactory. That part which is 
factual may or may not be accurate. Any one who has worked in this field 
knows what strange things facts are. One could also hope that the author 
had had his manuscript revised for its English before going to press. As a 
popular treatment of the subject in English it adds little, save a certain 
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ideological bias, to Miss Mair’s Protection of Minorities. A really scholarly 


treatment of the actual situation of minorities in Europe is still to come. 
J. 8. 


Effects of Chinese Nationalism upon Manchurian Railway Developments, 
1925-19381. By Harry L. Kingman. (Berkeley: University of California 
Press, 1932. pp. xii, 97. map. $1.50.) As the title properly suggests, 
this book is not a study of Chinese nationalism in Manchuria. On the con- 
trary, it is limited to a consideration, for the most part purely historical, of 
the effects of nationalism upon railway developments. Part I deals with the 
situation in South Manchuria, the so-called Japanese ‘‘sphere,’”’ while Part 
II narrates the railway history of the Russian ‘‘sphere” in North Man- 
churia. There is a selected bibliography in which periodical and magazine 
articles play a conspicuous part, but unfortunately no index. It is im- 
possible within the limits of this review to give any detailed appraisal of Mr. 
Kingman’s work. In brief, however, it may be said that his survey is 
objective and, considering the sources with which he has dealt, accurate. 
Part II dealing with the recent history of the Chinese Eastern Railway adds 
more to our knowledge of the field than does Part I. The study might well 
be read as background to a consideration of Col. T. A. Hiam’s study No. 1, 
‘‘Memoranda on Railway Questions,’ in the supplementary documents 
attached to the report of the Lytton Commission. P. H. CiypE 


Foreign Affairs Bibliography. A Selected and Annotated List of Books on 
International Relations, 1919-1932. By William L. Langer and Hamilton 
Fish Armstrong. (New York: Harper & Bros., 1933. pp. xviii, 551. Index. 
$5.00.) This volume is a welcome aid to students of international affairs. 
It is based in part upon the bibliographical lists appearing in the quarterly 


Foreign Affairs between 1922 and 1932; it is not limited to such lists, however, 
and it constitutes much more than a re-arrangement of material previously 
published. Some titles have been dropped and many have been added, and 
the volume covers a period of three years before Foreign Affairs was estab- 
lished. Fortunately, the style of the Foreign Affairs lists has been kept for 
appraising each item. The appraisal is usually confined to one or two sen- 
tences. Thisis convenient, though it is inevitable that such brief notes should 
be at times inadequate. The writers of the notes show some disposition to 
be over-enthusiastic, and too frequently they seem to have searched for 
pleasing adjectives to be applied. The topical arrangement is quite satis- 
factory. Certainly this is the best bibliography on current international 
relations published in many years. Though the material on international 
law is somewhat inadequate, it is indispensable alike for students of interna- 
tional law and students of international relations. Man ey O. Hupson 


Volume III, No. 1, of the League of Nations Educational Survey (Geneva: 
Secretariat of the League of Nations, Boston: World Peace Foundation, 
1932, pp. 127. 50 cents), opens with a critical survey, by Professor Alfred 
Zimmern, of the advances made and the problems encountered in connection 
with education in international relations since the Council of the League of 
Nations appointed a subcommittee of experts on the subject some six years 
ago. Taking as the agreed objective of such education “‘the training of the 
younger generation to regard international codperation as the normal 
method of conducting world affairs,” the writer warns against the propa- 
gandist, the merely informational, the romantic, the philanthropic, and the 
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specialist approach, and goes on to offer interesting and practical suggestions 
concerning facilities for teachers, curriculum, professional study tours, insti- 
tutes, and other aids and devices. Dr. G. P. Strunz and Professor Louis 
Eisenmann discuss the study of international problems in Germany and 
France, respectively; three representatives of the ‘‘Inquiry,” with head- 
quarters at New York, tell of the Geneva summer schools; and summaries 
are given of a pertinent report by the Board of Education and a memoran- 
dum of the Foreign Office on League of Nations instruction in Great Britain. 
Most Americans would be surprised at the amount of attention now being 
given this matter abroad. Freperic A. OGG 


Applicabilita della Legge Straniera in Materia Penale. By Giovanni 
Leone. (Turin: Unione Tipografico Editrice Torinese, 1932. pp. 36.) 
This is a reprint of an article which appeared in the Annali di Diritto e 
Procedura Penale. The author discusses the philosophical and legal bases 
for the application of the foreign national law of the defendant in the punish- 
ment of certain crimes, especially those in violation of laws for the protection 
of the family. A 


Vereinigte Staaten von Amerika, Versailler Vertrag und Vélkerbund. By 
Martin Léffler. (Berlin-Grunewald: Walther Rothschild, 1932. pp. xvi, 
143. Index. Rm. 6.80.) The scope of this study of American policy 
toward Europe since the Treaty of Versailles by Dr. Léffler, a young attorney 
of Stuttgart, mainly confines itself to an analysis of the causes which led 
America to reject the treaty and, in particular, Part I containing the Cove- 
nant. He begins with the armistice and gives an accurate account of the 
struggle in America over the entrance into the League, describes the numer- 
ous causes for its rejection, which he discusses under the two general heads of 
legal and political. Four pages of bibliography show that his sources are 
largely American, although he has also included the more significant English, 
German and French works, and was thus equipped with material that fur- 
nished a sound basis for conclusions. Stated only in those general terms 
which the limitations of space here permit, the author finds that the chief 
reasons for America’s rejection of the League were the conviction by its 
opponents that it would enforce a vicious treaty which fell too far below the 
lofty conceptions of peace then held in America, and the traditions of isola- 
tion and independence still cherished by our dominant political leaders. By 
implication, however, America is criticized for withdrawing from Europe and 
leaving the Central Powers to the revenge of France, whose free hand and 
mastery of the continent completed the wreck of Europe. It is an excellent 
study, clearly written in a spirit of perfect detachment, with a thorough 
mastery of the subject. Karu F. GrIser 


Blockade im Weltkrieg. By Peter Albert Martini. (Berlin: Diimmlers 
Verlag, 1932. pp. 146. Rm.7.) This little monograph constitutes an in- 
teresting and valuable examination of the so-called blockade measures of the 
Allied Powers during the World War. Judging these measures by the legal 
requirements of blockade as laid down in the Declarations of Paris and Lon- 
don, which provided that to be binding a blockade had to be enforced by 
ships kept near the blockaded coast to prevent access to it, the author has no 
difficulty in showing that the Allied measures did not conform to the old 
legal rules. The arguments used to justify the starving of the noncom- 
batants of Germany he finds not lacking in force, but finds the hunger 
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blockade illegal because no legal blockade was established. While the 
author supports generally the sound view that the old rules were a com- 
promise between belligerent and neutral interests, he makes expense and 
inconvenience to the belligerent almost a requirement for the justification of 
the right of blockade. EK. G. TRIMBLE 


International Law in National Courts. A Study of the Enforcement of 
International Law in German, Swiss, French and Belgian Courts. By Ruth 
D. Masters. (New York: Columbia University Press, 1932. pp. 245. 
Index. $3.75.) The subject matter of this book does not embrace the 
substantive provisions of international law. The title is therefore somewhat 
misleading. ‘‘Enforcement’’ must be understood only in the sense that 
national courts consider themselves bound to apply international law in cer- 
tain cases by the requirements of their proper constitutional and legal sys- 
tem. The topic even as thus limited is one of very great importance, and 
Dr. Masters has done well to make of it an object of comparative study in 
four important European systems. It is not quite apparent why she chose 
to present the subject in the order indicated. Granting that there is no 
literary value in the diplomatic rule of alphabetic precedence, there would 
seem to be much advantage in selecting for first presentation the historically 
earliest constitutional system, leading thence up to the latest. The author is 
to be commended for her painstaking analysis of the decided cases; she has not 
restricted herself to statements of doctrine, but often sets forth the facts with 
considerable detail, which is sometimes difficult owing to the judicial method 
of continental Europe. The value of the collected material is enhanced by 
chapters of ‘‘Conclusions”’ placed immediately after the discussion relating 
to the particular country. ArtTuuR K. KuHN 


A Treatise on the State. By Leonidas Pitamic. (Baltimore: J. H. Furst 
Co., 1933. pp. x, 301. Index. $2.00.) This book was first published in 
Slovene in 1927. After extended revision and expansion, it is now offered to 
the American reading public in English, and an effort has been made to 
adapt the study to American institutions. The author points out, and the 
text abundantly shows, that this edition is not a mere translation, but is in 
reality a new work, and complete in itself as an independent publication. 
The author deals with the nature of the state, forms of the state, state law, 
state organs, and the state and non-state organizations. Within these main 
divisions, there are subdivisions which suggest the traditional introduction 
to political science. However, the reader is pleasantly disappointed here, 
for, while the pattern of traditional treatment is followed, the method of 
discussion and the substance of the work are very different. The author 
brings into his discussion the views of European writers and the notions of 
European jurists sufficiently to give the book something of an independent 
position among the many treatises on the state. Particularly is the book of 
interest and aid to students of international law, who stand in need of a 
treatise on the state which is not limited to the topics and material designed 
to interest the college undergraduate. Of special significance, it appears to 
the reviewer, are the discussions of the nature of the state, the presidential 
republic, the corporate state, the question of juridical significance, and 
some of the sections on state organs. Lack of space forbids reference to cer- 
tain sections where the author may appear to be on weaker ground. The 
book deserves a wide reading. CHARLES E. MARTIN 
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La politique et la Jurisprudence de la Société des Nations du début de 1931 au 
début de 19382. By Jean Ray. (Paris: Recueil Sirey, 1932. pp. 117. In- 
dex. Fr. 15.) This volume constitutes the second supplement to the 
original commentary published by the same author in 1930, the first supple- 
ment appearing in 1931. The author, who is legal adviser to the Japanese 
Embassy at Paris, refers to the delicacy of his position, stating that his 
opinions are strictly personal and that he has endeavored to efface himself as 
much as possible and let official acts and official statements speak for them- 
selves. In Part One, dealing with the nature, object and membership of the 
League, the author stresses the idea of the necessity of a people being “or- 
ganized”’ before entering the League. He mentions this again with reference 
to the admission of Iraq and with regard to ‘‘ present’ political independence 
in the sense of Article 10 of the Covenant. This part also deals with the 
admission of Mexico, the work of the Commission for the Study of the 
European Union, the participation in League activities of states not mem- 
bers, and regional or continental groupings. Part Two deals with the 
organs of the League; Part Three, the maintenance of peace (Articles 8-17); 
Part Four, the League and Treaties (Articles 18-21); Part Five, adminis- 
trative questions of international interest (Articles 22-25); and Part Six, 
amendments. Despite his attempt to be strictly objective, the author 
seems to allow himself, in discussing the Sino-Japanese dispute, to under- 
state the Chinese point of view; for example, at page 75, he refers to the 
19th Cantonese army approaching Shanghai with a poorly defined objective 
(dans un dessein mal defini). Generally speaking, however, the supplement 
maintains the same level of high scholarship as the preceding commentaries 
by the same author. 

La Politique Fasciste et la Société des Nations. By Egidio Reale. (Paris: 
A. Pedone, 1932. pp. viii, 85. Fr. 20.) Count Carlo Sforza, in his preface 
to this study of Fascist policy in the League of Nations, states that ‘‘the 
value of this book consists chiefly in the fact that not only is the Geneva 
policy of Fascism reviewed in an impartial manner but the statements made 
are in each case based upon authentic documents of Fascism itself.’”’ The 
author traces the early policies of Mussolini, his opposition to Bissolati and 
the international policies of President Wilson. Several quotations are given 
from Mussolini, Corradini, Coppola, and Federzoni tending to exalt Fascist 
nationalism and to evidence a distrust for the League of Nations, pacifism, 
democracy, and particularly Wilson’s international policies, although oc- 
casional voices, such as Cavazzoni, Ferri, and especially Scialoja, are raised 
in defense of the Geneva institution. The author discusses the policies fol- 
lowed by Italy in regard to the Corfu affair, the Geneva Protocol, the Lo- 
carno accords, the Pact of Paris, and disarmament. In general, the author 
elaborates the point of view that a genuine collaboration with the League of 
Nations and its principal objective of world peace is impossible so long as its 
leading members teach and practice militarism and militaristic philosophy 
which make moral disarmament and world confidence impossible. The book 
is documented throughout. The author is critical of Fascist policies in the 
League and pleads for a more genuine policy of collaboration of Italy with the 
League and for less pronounced exaltation of militarism and nationalism by 
the Fascist Government. J. EuGENE HARLEY 


Der Lotusfall vor dem Weltgerichtshof. By Walter Rebbe. (Leipzig: 
Robert Noske, 1932. pp. xiv, 119. Rm. 5.) The Lotus case apparently 
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continues to stimulate the intellectual curiosity of international lawyers 
more than any of the decisions and advisory opinions rendered by the Per- 
manent Court of International Justice. Dr. Rebbe with this study has 
joined the long list of authors who, since the fall of 1927, have expressed 
their approval or criticism of the opinion of the court. While this book 
sheds no new or startling light on this celebrated controversy between 
France and Turkey, it contains an analysis of the theses of the disputing 
governments, a critical examination of the legal principles invoked by the 
parties, and a scholarly appreciation of the court’s decision. Dr. Rebbe 
analyzes the chief contentions of France, namely, the incompetence of 
Turkey to take jurisdiction over a foreigner for an act committed abroad, the 
exclusive jurisdiction of the flag-state and the extension of this latter prin- 
ciple to collisions on the high seas, in the light of the Treaty of Lausanne on 
the one hand, and, on the other, of the jurisprudence and practice of the 
principal maritime nations and the views of authoritative text-writers. This 
analysis leads him to a conclusion approving without reservation the major- 
ity holding in favor of Turkey. The study is an evidence of the author’s 
familiarity with the voluminous documents of this case and with the litera- 
ture relating to the legal principles involved. Francis DEAK 


De Bismarck a Poincaré: Soixante ans de diplomatie républicaine. By 
Raymond Recouly. (Paris: Les Editions de France, 1932. pp. xii, 548. 
Fr. 30.) The author has published on the average one book a year during 
the last thirty years. They have covered Europe and England, the Near 
East and the Far East, but have concentrated chiefly on the World War, its 
eve and aftermath. This book is informative and vivid, the work of a clever 
political journalist. The narrative of familiar events runs fluently along 
from 1870 to 1930, broken very frequently by the rapids of indignant de- 
nunciation, expressed or half-concealed. Bismarck’s many crimes of com- 
mission and omission are recorded and find their nemesis in Clemenceau and 
Poincaré. With these chief actors on the stage, are grouped a dozen other 
outstanding Frenchmen of the last two generations, and with them are 
associated what our author regards as “‘the essential facts” of the historic 
story. Needless to say, there are many sides of that story, and M. Recouly 
tells only one. From the point of view of international law, the lesson which 
the book conveys, between its lines and without the author’s knowledge or 
consent, is the familiar but ever more convincing one that if international 
law is to prevail, it can only be by the cessation of ultra-nationalism, haute 
politique as the past has known it, and armed alliances. W. I. Huw 


Die Voraussetzungen fiir die Anwendung von Vélkerbundzwangsmassnahmen. 
By Martin Réttger. (Leipzig: Robert Noske, 1931. pp. vi, 102. Rm. 5.) 
In this study of the occasions on which the sanctional clauses of the League 
of Nations Covenant become operative, the author reaches a number of 
conclusions none of which has been tested in fact and some of which are open 
to debate in theory. Without difficulty one may agree with the writer that 
under the Covenant it remains for each member of the League to decide for 
itself the identity of the aggressor in a given conflict; that the sanctions 
provided in Article 16 rest, therefore, within the policy or choice of individual 
states; and that the advice of the Council in the event of an occasion clearly 
calling for the application of the economic or military sanctions of Article 16 
must remain a mere gesture. But one may seriously doubt his conclusions 
that ‘resort to war” as used in that article includes any physical attack and 
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that reprisals in time of peace are permissible only if the Covenant expressly 
permits them. The discussion of the problem of resort to joint sanctions to 
enforce the obligations of Articles 10, 11, 13, and 15 of the Covenant is able 
and in places illuminating. In only one case is a generalization made con- 
cerning League sanctions—none of the sanctional measures are punitive 
except that envisaged in paragraph 4 of Article 16. In an appendix there is 
a brief analysis of the effect of the Young Plan on the sanctions provision of 
the Treaty of Versailles intended to secure payment of reparations from 
Germany. A. E. HInDMARSH 


Some Presidential Interpretations of the Presidency. By Norman J. Small. 
(Baltimore: Johns Hopkins Press, 1932. pp. 208. Index. $1.75.) The 
purpose of this book is ‘‘to illustrate, by precedent and by personal utter- 
ances, the interpretation which selected Presidents have given to their 
powers derived, either directly or by their own inference, from the written 
Constitution.” Mr. Small deals in succession with general theories of the 
office, foreign relations, war powers, the powers of the President in the execu- 
tion of laws, and his relationship to the enactment of legislation. It is, in 
effect, a history of presidential opinions of the presidency based, however, 
upon the theory that the growth of the office has been ‘‘intermittent”’ rather 
than “‘gradual.’”’ The author, therefore, chose five “foremost prominent 
executives’? to study—Washington, Jefferson, Lincoln, Roosevelt, and 
Wilson. Within certain limited fields, he also gives attention to Jackson and 
Cleveland, whom he assigns to a second rank of prominence. Despite the 
competence with which the author has handled the material, the book suffers 
from a fatal defect. Neither the history of opinion nor of precedent can be 
written by such a selective method. The idea that only those events which 
occurred in these five administrations contributed important precedents is 
not accurate. No more is it accurate to assume that no opinions except 
those of ‘‘foremost’”’? men have had an important influence. One is im- 
pressed over and over again with the essential invalidity of the method 
adopted. Henry M. WrisToNn 


Los Estados Unidos. Bosquejo histérico. By Pedro F. Vicufia. Prélogo 
de Agustin Edwards. (Paris: Editorial Le Livre Libre, 1932. pp. xxxii, 
359.) This sketch of the history of the United States is written from an in- 
teresting point of view. The author, a Chilean of distinction, believes that 
his country, and the other Latin-American countries as well, have remained 
too long under the sway of European ideas and ways of life, and that in con- 
sequence they have failed to take full advantage of the opportunities that lie 
before them. The United States, less hampered by old-world traditions, has 
struck out boldly along new paths, and by so doing has achieved economic 
power and thus laid the foundations of true national greatness. The other 
nations of the continent ought to emulate its example; but unfortunately they 
go on looking to Europe for guidance, meanwhile condemning their northern 
neighbor for its supposed gross materialism and lack of culture. The rem- 
edy, the author thinks, lies in knowledge. Hence the book. All in all, it 
serves its purpose well. Though it is not free from minor errors, yet it pre- 
sents the broad outlines of the story with great lucidity and with real under- 
standing. The international aspects of the subject are interestingly treated 
in chapters on the Monroe Doctrine, imperialism, and Pan-Americanism. 
The prologue by Agustin Edwards strongly supports the author’s views. 

J. B. Locxry 
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The Neutrality of Norway in the World War. By PaulG. Vigness. (Stan- 
ford University: Stanford University Press, 1932. pp.188. Index. $2.00.) 
The first number of Vol. IV of the publications of the Stanford University 
Press in history, economics, and political science presents a phase of the 
World War which is only partially known to many students. The story is 
one of an economic war, often silent, cunning, and devastating, which took a 
toll of 829 ships, 1162 lives, and millions of kroner. It is well told and 
demonstrates how increasingly difficult the réle of a neutral has become. It 
makes clear how helpless small Powers are at the hands of major ones when 
the latter are engaged in a struggle of life and death wherein it becomes 
necessary either to obtain the help of small neutrals, or to check them in 
assisting one of the belligerent parties. In the last war, while they were 
flaunting neutral rights, freedom of the seas, and other time-honored prin- 
ciples, the belligerents seem to have been dominated by two motives in their 
actions toward Norway: (1) to check the shipping or transfer into the enemy 
country of any substance which could be of either direct or indirect benefit 
in the carrying on of the war or in maintaining the civilian population; 
(2) to compel Norway as far as possible to work for the belligerents. 

The discussion centers about the relations of Norway with England, 
Germany, and the United States, and takes into account the blockade of 
Germany, the doctrine of continuous voyage, war zones, mined areas, con- 
traband, rationing systems, black lists, schemes of control through bunker 
coal, commercial agreements, Norwegian fisheries, unrestricted submarine 
warfare, and the doctrine of justifying acts contrary to international law 
because of self-preservation or retaliation. Much of the material is already 
well known, but much is also told for the first time within the pages of a 
single cover. The work is carefully done and clearly told. T. Kauiarvi 


Histoire Diplomatique de la Chine depuis 1919. By P. Wou. (Paris: 
Rousseau et Cie., 1932. pp. xx, 334. Fr. 60.) This monograph is a 
presentation of the Chinese case for revision of the ‘‘unequal”’ treaties, with 
a concentration on the legal rather than the diplomatic and political aspects 
of the questions involved. After an introductory argument on the nature of 
treaties, the problem of termination of such treaties as those restricting 
China, and a classification of the treaties involved, the author gives, largely 
in the words of the Chinese delegates, the case for revision as presented at 
the Paris (1919) and Washington (1922) Conferences. In the fourth chapter 
the Chinese initiatives at Geneva in 1925 and 1929 are discussed. In the 
final chapter the nationalist efforts to terminate the treaties by denunciation 
or by separate negotiations with the treaty-Powers are reviewed. This 
chapter brings together in convenient form material that is not so readily 
available elsewhere, as is that which is presented in the other chapters. 
The texts of agreements are inserted in the body of each chapter in the 
appropriate places instead of being printed as appendices. There is no 
index. The author presents little that is unfamiliar to the student of Chinese 
affairs. He writes as a Chinese nationalist presenting a case for his country 
rather than as a scholar exclusively interested in the study of all aspects of 
the problem under consideration. Thus no attempt is made to appraise 
fairly the motives of the Western Powers during the period when the treaty- 
system assumed form. And there is no attempt at adequate appraisal of the 
problem of revision in the light of internal conditions in China during the 
period under review. The book may be commended, however, to those who 
are interested in discovering the attitudes of nationalist China toward the 
nineteenth century treaty-system. Harowp M. VINACKE 
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THE ARBITRATION OF THE GUATEMALAN-HONDURAN 
BOUNDARY DISPUTE 


By F. C. FisHEr 


Former Associate Justice of the Supreme 
Court of the Philippine Islands 


Chief Justice Hughes and his associates, Dr. Bello-Codesido, of Chile, and 
Dr. Castro Urefia, of Costa Rica, by a unanimous award rendered in Wash- 
ington January 23, 1933, have brought to an end a boundary dispute between 
Guatemala and Honduras which for nearly a hundred years has embittered 
the relations of these countries and at times has brought them to the verge 
of war. The territory! which was affected by the dispute runs in a north- 
easterly direction from the vicinity of Cerro Brujo, a mountain on the frontier 
of El Salvador, to the Gulf of Honduras. Its length, from Cerro Brujo to the 
sea, is about 125 miles. Its width along the coast, from British Honduras to 
the Ulua River, is about 100 miles. 

Central America, which during the Spanish colonial régime was known 
collectively as the Kingdom of Guatemala,? renounced its allegiance to Spain 
in 1821. For a short time it was incorporated into the Mexican Empire, 
under Iturbide; but in July, 1823, the National Assembly declared the United 
Provinces of Central America to be a sovereign nation, independent of Mex- 
ico. The result was the establishment of the Federal Republic of Central 
America, of which the States of Guatemala, El Salvador, Honduras, Nicaragua 
and Costa Rica were members. No attempt was made in the Constitution of 
the Federation, adopted in November, 1824, to define the area of each of its 
component states. The first constitution of the State of Guatemala, adopted 
in October, 1825, described its territory by naming the districts incorporated, 
but without attempting to define their boundaries. The first Honduran con- 
stitution, adopted in December, 1825, asserted that the territory of the state 
was identical with that of the Diocese of Honduras, but made no attempt to 
describe its limits. 

During the existence of the Central American Federation, which came to 
an end in 1840,* the only boundary dispute between Guatemala and Honduras 
was one which concerned Omoa, a seaport on the Gulf of Honduras not far 
from the present site of Puerto Cortés.5 The port and fortress of Omoa, 


1See map, infra, between pages 416 and 417. 

*Opinion and Award of the Special Boundary Tribunal, Guatemala and Honduras, 
Washington, D. C., 1933, p. 8. 

* Leyes de Guatemala, Pineda de Montt, Vol. I, pp. 14 and 24. 

‘Munro, Five Republics of Central America, p. 167. 

5 Guatemalan Case, p. 564. 
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which had formerly been subject to the control of the governor of the Province 
of Honduras, were placed under the direct command of the Captain General 
of the Kingdom of Guatemala, as a military measure, about 1760. The 
provincial authorities and the people of Honduras, toward the end of the 
colonial régime, made vigorous efforts to induce the Spanish Government to 
restore Omoa to their province; but when independence was achieved, Omoa 
was still in the possession of military forces under the command of the Cap- 
tain General. The Hondurans obtained possession of it soon after inde- 
pendence. It changed hands once or twice thereafter; but its control by 
Guatemala was not long continued. Since 1832, Omoa and the area adjacent 
to it along the coast to the mouth of the Motagua River have been governed by 
Honduras.® 

In 1832, Honduras adopted a new constitution. By this instrument its 
territory, which in its first constitution had been described as corresponding 
to that of the Diocese of Honduras, was declared to comprise all the area which 
during the Spanish régime had constituted the Province of Honduras. The 
state was described as being adjacent on the west to Guatemala; but no 
attempt was made to define the boundary line. 

In 18437 the uncertainty as to the location of the boundary line resulted in 
a conflict of jurisdiction between Guatemalan and Honduran municipal 
officials at Rincén del Jorge and La Labor, a few miles south of Copan. The 
outcome of these incidents® was the inclusion in the Treaty of Friendship and 
Alliance of July 19, 1845, of a provision for the determination of a boundary 
line between the two countries. In Article 13 of that treaty it was stated that 
the common boundary of the two states is “that designated for the diocese of 
each in the Royal Ordinance of Intendentes of 1786” ; and it was agreed that, 
in order that the line might be clearly designated, its location should be deter- 
mined by a commission to be composed of members appointed by each coun- 
try. It was provided that, in the event of a disagreement on the part of the 
commissioners, or of the failure of the states to accept their recommendations, 
the dispute should be settled by arbitration in the manner prescribed by 
Article 8 of the treaty. 

The Treaty of 1845 was ratified and the boundary commission created. 
The first meeting was held in September, 1847, at Ocotepeque, Honduras, not 
far from the frontier of El Salvador. The commissioners agreed that the 
point of junction of the boundaries of their countries on the frontier of El 
Salvador was the mountain called Cima de la Cuchilla de las Dantas, near 
Cerro Brujo. Its exact situation was determined by the engineers and 
recorded in the minutes of the meeting of the commission held October 6, 1847. 
This, unfortunately, was the only point on the line as to which the commis- 
sion came to an agreement. The Guatemalan commissioners insisted that 
under the terms of the treaty the only evidence which could be considered was 


6 Vallejo, Historia Polttica y Social de Honduras, Vol. 1, pp. 397-399. 
7 Guatemalan Case, p. 565. 8 Ibid., p. 566. 
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that which tended to show the extent of the adjacent parishes of the dioceses of 
Guatemala and Honduras along the frontier. The Honduran commissioners 
demanded that Guatemala produce official documents showing the extent of 
the Diocese of Guatemala at the end of the colonial régime. The Guatemalan 
commissioners replied that it was well known that no such official documents 
were then in existence; but they agreed to produce an authentic copy of the 
royal rescript by which the Intendancy of Honduras was created. The 
Honduran commissioners replied that, even if such rescript were produced, it 
would make no difference as they considered that the agreement contained in 
Article 13 of the treaty is very prejudicial to Honduras; and that therefore 
they cannot accept it as a basis or conform to it in the discharge of their 
duties. The Honduran commissioners produced land grants made in colonial 
times as proof of the exercise of civil jurisdiction in the disputed areas by 
Honduran administrative officials; but the Guatemalans insisted that such 
grants were irrelevant under the treaty, except to the extent that they might 
contain evidence of the existence and area of the bordering parishes of the 
two dioceses. 

While awaiting the arrival of the rescript, the Honduran commissioners 
consulted their government as to the meaning of Article 13 of the treaty. On 
October 24, 1847, they informed the Guatemalan commissioners in writing 
that they had been instructed that Article 13 of the Treaty of 1846 referred 
only to uninhabited places between the two countries, not occupied by the 
people of either state; that it could not relate to territory occupied before 
independence, as neither government had the power to alienate such areas. 
With this statement they announced their withdrawal from the conference.® 
No further meetings were held. 

Nothing more was done to settle the boundary controversy, after the failure 
of the Treaty of 1846, until 1895. In that year another treaty was negoti- 
ated, which was ratified early in 1896.1° By its terms the parties undertook 
to create a mixed technical commission “to study the antecedents, documents 
and data existing as to the limits of both Republics.” The commission was 
not empowered to make a decision, but a record of the results of its studies 
was to be submitted to the two governments, with recommendations. Upon 
the completion of the work of the commission, the two governments were to 
discuss its report “and to define in a treaty the boundary between Guatemala 
and Honduras.” It was provided in Article VI of the Treaty of 1895 that in 
acting upon the report the two governments were to consider the evidence as 
to the “extent of the territory which formed the ancient provinces of Guate- 


* The full text of the minutes and proceedings of the Commission of 1847 has been pub- 
lished by the Guatemalan Boundary Commission: Limites entre Guatemala y Honduras, 
Guatemala, Julio de 1928. 

10 An English translation of this treaty is printed in the report of the Department of State 
upon the Mediation of the Honduran-Guatemalan Boundary Question, 1918-1919, Vol. 1, 
p. 17, Washington, 1919. 
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mala and Honduras at the date of their independence” as disclosed by the 
Royal Ordinance of Intendentes, and all other relevant documents, maps, and 
plans; but it was provided that possession should only be considered “so far 
as it is just, legal, and well founded, in conformity with the general principles 
of law and with the rules of justice sanctioned by the law of nations.” In the 
event of disagreement, the difference was to be settled by arbitration. 

No action was taken to accomplish the purposes of the treaty within the 
ten years first fixed for its duration; but its term was extended and the com- 
mission appointed. Meetings were held in the disputed territory, near Copan, 
in the years 1908, 1909, and 1910.12. The commission, with the acquiescence 
of a representative of El Salvador, fixed upon Cerro Brujo, a short distance 
to the north of Cerro Dantas, as the meeting point of the lines of the three 
countries; and in 1910 the Honduran and Guatemalan engineers described 
and mapped the line of actual possession in the Copan region. No other 
agreement of importance was reached. In most instances the divergence of 
opinion between the Honduran and Guatemalan commissioners was extreme, 
both as to the actual location of the boundary line of 1821 and as to the char- 
acter of the evidence admissible to establish it. In 1910 the Honduran engi- 
neers announced their intention of making a survey of the territory on the 
left bank of the Motagua River as far as Lake Izabal and British Honduras. 
To this Guatemala objected, asserting that no territory on that bank of the 
river was in dispute, and refused to permit the survey. Honduras insisted 
that the survey be made, and denied the right of Guatemala to define the 
extent of the disputed area. The result was an impasse and the failure of the 
treaty. 

In 1914 a new boundary treaty !* was negotiated, in terms almost identical 
with the Treaty of 1895. It was ratified in 1915. Commissions were appoint- 
ed and meetings were held; but again the insistence of Honduras upon the sur- 
vey of the territory on the left bank of the Motagua and the refusal of 
Guatemala to permit it resulted in complete disagreement and failure. The 
Treaty of 1914 provided that, in the event of disagreement, the dispute should 
be submitted for decision to the President of the United States, as sole ar- 
biter; but neither party attempted to bring the arbitration about for many 
years after the failure of the mixed commission to agree. 

In 1917 another fruitless effort was made by Guatemala to settle the dis- 
pute by direct negotiation; but as Honduras insisted upon the Motagua River 
as the boundary, and this was not acceptable to Guatemala, the negotiations 
came to naught. Following this failure, clashes on the frontier threatened to 
bring the contending states into armed conflict. The United States tendered 
its good offices as mediator. The offer was accepted. A series of confer- 


11 Treaty of 1895. Arts. IX, X, XI, and XII. 

12 The full text of the minutes of the Mixed Technical Boundary Commission is published 
in Tratados Vigentes de Honduras (Tegucigalpa, 1913), Part One, p. 117 et seq. 

13 British & Foreign State Papers, Vol. 107, p. 908. 
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ences took place in Washington, under the auspices of the Department of 
State, beginning in May, 1918, and continuing for nearly two years. 

In the mediation proceedings, Guatemala contended, relying upon a Royal 
Order of September 8, 1563, that the legal line of demarcation of the provinces 
of Honduras and Guatemala ran from the Gulf of Fonseca to the mouth of the 
Ulda River, on the Gulf of Honduras. Such a line would have left Honduras 
with no access to the Pacific, and would have transferred to Guatemala about 
15,000 square miles of territory occupied by Honduras since independence, 
with approximately half of her population.1* Honduras insisted that the 
Royal Order of September 8, 1563, had been expressly revoked by the King 
of Spain in 1564. On her part she contended, in reliance upon a rescript of 
1745, by which the King appointed Don Juan de Vera to the office of Governor 
of the Province of Honduras, that from that time until the end of the colonial 
régime the legal line of the Province of Honduras extended as far north as the 
Sarstoon River, which marks the southern limit of present-day British 
Honduras. In reliance upon the Vera appointment and other ancient docu- 
ments, Honduras asserted that the legal line of division at the time of inde- 
pendence ran from Cerro Brujo to Cerro Oscuro, thence to Coyoles on the 
Copan River; thence to the Managua River; thence along that stream to the 
Motagua River; thence to the western shore of Lake Izabal; and thence north 
to British Honduras.'® Such a line would leave Guatemala with no access to 
the Atlantic, and would leave Puerto Barrios and some sixty miles of the 
Guatemalan railroad in Honduran territory. 

Neither of the contendants urged that the permanent line of division should 
be drawn in accordance with its own extreme claim concerning the position 
of the de jure line of 1821. Their position was that the purpose of the media- 
tion was the determination of the de jure line between the two states in 1821, 
as established by Spanish colonial legislation, the suggestion by the mediator 
of the “natural” line best adapted to satisfy the economic, political, and social 
needs of the two countries, and the further suggestion of the compensation to 
be made by one country to the other by reason of the divergence of the 
“natural” line from the de jure line of 1821. 

The efforts of the parties to sustain their opposing contentions regarding 
the position of the de jure line of 1821 resulted in the production of a tremen- 
dous volume of documentary evidence, drawn from the archives of Guatemala, 
Honduras, and Spain, the writings of historians and travelers, and the works 
of cartographers. As the mediation progressed it became evident that the 
suggestion of a permanent line would require more definite information con- 
cerning the topography and economic resources of the disputed area than that 
afforded by the then existing maps and economic data; and on December 3, 
1918, the Secretary of State, in identic notes addressed to the chiefs of the 
Guatemalan and Honduran missions, requested that additional information 
upon these subjects be obtained and submitted. The desired topographical 


4 Mediation Record, Vol. II, p. 397. 8 Tbid., p. 398. 
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survey was not made; but an economic survey was made, under the auspices 
of the American Geographical Society, and an extensive report, accompanied 
by a map compiled from the best available data, was completed and filed with 
the Department of State in October, 1919.1° 

Briefs were submitted to the mediator on behalf of the contending govern- 
ments, in which the evidence submitted was exhaustively discussed; but for 
reasons not made public, no attempt was made by the mediator to establish the 
line of 1821 or to suggest a definitive boundary. 

From December 4, 1922, to February 7, 1923, a conference on Central 
American affairs was held in Washington by representatives of the five re- 
publics. Upon their request that the Government of the United States be 
represented at the conference, the President designated as delegates the 
Honorable Charles E. Hughes, then Secretary of State, and the Honorable 
Sumner Welles. Among the treaties and conventions which were the result 
of this conference was a Convention for the Establishment of an International 
Central American Tribunal,!* to which the parties undertook to submit “all 
controversies which now exist between them or which may hereafter arise,” 
with certain limitations to be considered hereafter. At the closing plenary 
session of the conference, Sr. Sanchez Latour, speaking for the Guatemalan 
Delegation, announced that the Governments of Guatemala and Honduras 
had agreed to submit to arbitration by the President of the United States 
the long pending boundary dispute between the two countries. This state- 
ment was confirmed by Sr. Uclés, the head of the Honduran Delegation.18 

In August, 1923, the Honduran Government, referring to the statements 


16 Serious discrepancies and deficiencies having been found in the maps produced by the 
parties, the Tribunal (Award, p. 70), after the case had been submitted, exercising the 
authority conferred upon it by Article XIII of the Treaty of 1930, ordered the photographing 
and mapping of the contested territory. The topographic relief in this area ranged from 
sea level to over 7,000 feet. The aérial method of surveying was chosen as the quickest 
way of supplying the needed information; and its comparatively low cost was another im- 
portant factor. The United States Army Air Corps photographed the project, using a four 
lens camera, which is somewhat similar to the newer five lens camera, with the exception 
that the trailing wing photograph is omitted. In all, 1,300 photographs, covering 6,500 
square kilometers, were made at an elevation of 13,000 feet above sea level, giving an approxi- 
mate sea level photographic scale of 1: 24,000. The photography was completed in 31 days, 
although the flying was handicapped to a considerable degree by the rainy season. 

The photographs were studied stereoscopically and matched in strip mosaics. Line 
maps, showing the culture and drainage data traced from the strip mosaics, were assembled 
on a scale of 1: 100,000. Existing maps supplemented by additional ground control were 
used as the base for map compilation. The maps and photographs were used by the Tribunal 
in the study of topographical and culture conditions in critical areas, and also to mark out 
and describe the line of award. The ground control work was started in August, 1932. The 
maps and photographs were delivered to the Tribunal in December. The maps were annexed 
to and made a part of the award. 

17 For the text of the convention see this Journa, Supplement, Vol. 17 (1923), pp. 70-132. 

18 Proceedings of the Conference on Central American Affairs, Washington, 1923, pp. 56 
and 62. 
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made at the Washington Conference, inquired officially through the Ameri- 
can Minister at Tegucigalpa, whether President Coolidge would undertake 
to act as arbitrator of the boundary dispute with Guatemala. The President 
replied expressing his willingness to act if formally requested to do so by both 
governments.’® Honduras then addressed the Guatemalan Government, 
requesting ratification of the agreement announced by the representatives 
of the two countries at the Washington Conference.2® The proposal was not 
favorably received by Guatemala, due to resentment caused by Honduras’ 
action in addressing the President of the United States before conferring with 
the other party to the controversy.?4 

Early in 1928 clashes of authority again occurred in the lower Motagua 
valley, and again the good offices of the United States were tendered and 
accepted. Commissioners were appointed by each country, and meetings 
were held at Cuyamel, near Omoa. The Honorable Roy T. Davis, the 
American Minister to Costa Rica, designated by the Presidemt of the United 
States to preside over these meetings, endeavored to induce the parties to 
agree upon a provisional line, pending a definite settlement of the dispute. 
These efforts were unsuccessful. 

In June, 1928, in identic notes addressed to the two governments, the 
American Department of State suggested that Honduras and Guatemala 
should submit their boundary dispute to the International Central American 
Tribunal created by the Convention of February 7, 1923.22 The suggestion 
was favorably received by Guatemala, and the necessary authority promptly 
conferred upon the executive by the legislature;?* but it was opposed by 
Honduras. In a note dated June 5, 1928, to the American Minister at 
Tegucigalpa, the Honduran Secretary of Foreign Affairs** expressed the 
willingness of his country to arbitrate, but intimated that the arbitration 
agreement contained in the Boundary Treaty of 1914 might be regarded as 
a special pact, the effect of which would be to prevent the jurisdiction of the 
International Central American Tribunal over this particular controversy 
from attaching, a point upon which the opinion of the American Department 
of State was requested. Mr. Kellogg, through the Minister at Tegucigalpa, 
replied that it was the opinion of the American Government that the Inter- 
national Central American Tribunal was competent,”> as no protocol for the 
submission of the dispute under the Treaty of 1914 had been negotiated. 
Honduras replied?® insisting that the Treaty of 1914 was still in force, and 


19 [Amites entre Honduras y Guatemala, Publication of the Honduran Ministry of Foreign 
Relations, Tegucigalpa (1928), pp. 65-67. 20 Tbid., pp. 65-67. 

21 Guatemalan Brief on the Preliminary Question (Washington, 1932), p. 13. 

2 TAmites entre Honduras y Guatemala, Tegucigalpa, 1928, pp. 85 and 86. 

*% Decree No. 1568, Legislative Assembly of Guatemala, El Guatemalteco (Diario Oficial), 
Vol. CXX, No. 94, July 31, 1928. 

* Honduran Gaceta, No. 7631, June 12, 1928; Limites entre Honduras y Guatemala, Teguci- 
galpa, 1928, pp. 87-89. % [imites entre Honduras y Guatemala, p. 90. 

* Ibid., pp. 91 and 92. 
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expressing her willingness to sign a protocol, pursuant to its provisions, for 
the submission of the controversy to the President of the United States as 
sole arbitrator. The Department of State?’ maintained its position; but 
Honduras was unwilling to accept the suggestion of the American Govern- 
ment, and in July, 1928, definitely refused to submit the case to the Interna- 
tional Central American Tribunal.?® 

Early in 1930 new conflicts arose on the disputed frontier, and Guatemala 
again sought the mediation of the United States. The result was a resump- 
tion of negotiations, culminating in the signature, in Washington, on July 16, 
1930, of a treaty for the arbitration of this long pending boundary dispute. 

The greatest obstacle to the peaceful settlement of the dispute had been, 
in recent years, the insistence of Guatemala that the case was one falling 
within the jurisdiction of the International Central American Tribunal, and 
the refusal of Honduras to accept that view. The Treaty of 1930 effected 
acompromise. It recites?® the agreement of the parties that the Convention 
of February 7, 1923, by which the International Central American Tribunal 
was created, is in force between them. Guatemala makes this declaration 
unconditionally. Honduras affirms that the convention relates to all con- 
troversies except her boundary dispute with Guatemala; but the two coun- 
tries agree to create a special tribunal, established in the manner prescribed by 
the convention for the organization of the International Central American 
Tribunal, and to submit to it this preliminary question: 


Is the International Central American Tribunal created by the Con- 
vention of February 7, 1923, competent to take cognizance of the bound- 
ary question pending between Guatemala and Honduras? 


If the tribunal should decide the preliminary question in the negative, it was 
to proceed, as a special boundary tribunal, to hear and decide the boundary 
dispute between the parties. If it should decide that question in the affirma- 
tive, its members, sitting as the International Central American Tribunal, 
were to take cognizance of the case and decide it. The substantive and 
procedural provisions of the treaty were to guide the arbitrators, whether 
sitting as a special boundary tribunal or as the International Central Ameri- 
can Tribunal. 

The Chief Justice of the United States was designated by the parties to 
be the presiding member of the tribunal. The other members were Dr. Emilio 
Bello-Codesido, of Chile, designated by Honduras, and Dr. Luis Castro Urefia 
of Costa Rica, designated by Guatemala.2® The tribunal met and organized 
in Washington in December, 1931.1 Within a few days briefs upon the 


27 TAmites entre Honduras y Guatemala, p. 93. 8 Tbid., pp. 94-97. 
2° Treaty of July 16, 1930. Art. I. 

30 Thid., Art. II. 

31 Bulletin of the Pan American Union, February, 1932, p. 93. 


J 
if 


— 


ARBITRATION OF GUATEMALAN-HONDURAN BOUNDARY DISPUTE 411 


preliminary question were submitted by the agents®? of the contending 
countries. 

It was contended by Honduras that the International Central American 
Tribunal was incompetent to take jurisdiction over her boundary dispute 
with Guatemala. The Honduran argument rested upon the language of 
Article I of the Convention of 1923, by which it was agreed that the tribunal 
thereby created should have jurisdiction over all then existing or future 
controversies between the contracting parties, not settled by diplomacy, in 
case they “should not agree upon another form of arbitration, or to submit 
said questions or controversies to the decision of another tribunal.’ The 
Treaty of August 1, 1914, Honduras argued, constituted an agreement upon 
such “another form of arbitration,” and to submit the boundary controversy 
to “the decision of another tribunal.” By this treaty** it was agreed that, 
should the two governments fail to reach an accord upon any matter con- 
nected with the boundary, the dispute should be arbitrated by the President 
of the United States. The term fixed for the duration of the treaty was ten 
years. This term had not expired when the Convention of 1923 was signed. 
Honduras contended that it was of no significance that the full term of the 
Treaty of 1914 subsequently lapsed without an arbitration pursuant to its 
provisions, urging that the preliminary question must be answered in the 
light of the circumstances existing at the time when the Convention of 1923 
was signed. If the Treaty of 1914 was a bar to the jurisdiction of the Inter- 
national Central American Tribunal at that time, over this particular con- 
troversy, competency could not be acquired subsequently by the expiration 
of that treaty without an arbitration pursuant to its provisions. 

Against this contention it was argued by Guatemala that the history of 
the times and the preamble to the Convention of 1923 show that the principal 
purpose which it was desired to accomplish by the creation of the Interna- 
tional Central American Tribunal was the prevention of war by the estab- 
lishment of the principle of compulsory arbitration of all existing and future 
differences, except such as affect “the sovereign and independent existence 
of any of the signatory Republics.” That purpose could not have been 
accomplished if the jurisdiction of the International Central American Tri- 
bunal had not been made to include justiciable disputes existing at the time 
of its creation, and left pending by the subsequent lapse of unexecuted special 
agreements for their settlement. No interpretation of a treaty which will 
frustrate the very object for which it was created should be adopted, unless it 
is the unavoidable result of the language used. In the instant case, Guate- 


% Guatemala was represented by Dr. Carlos Salazar and Dr. Charles Cheney Hyde. 
The Honduran representative was Dr. Mariano Vasquez. 

%3 The Spanish text of this part of Art. I of the convention is “en el caso de que no hubtesen 
podido Uegar a un avenimiento diplomdtico ni convinieren en otra forma de arbitraje, ni estu- 
vieren de acuerdo en someter dichas cuestiones o controversias a la decisién de otro tribunal.” 

% Article IX et seq. 
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mala contended, the language of the convention does not warrant the conclu- 
sion urged by Honduras. The convention expressly relates to existing con- 
troversies. It withholds from the International Central American Tribunal 
jurisdiction over such cases only if the parties “should not agree (convinieren) 
upon another form of arbitration.” The use of the future conditional sub- 
junctive form of the verb, it was urged, clearly implies futurity in relation to 
the time when the convention took effect. Its meaning must be, Guatemala 
insisted, that the International Central American Tribunal was to have juris- 
diction over all justiciable controversies then existing or subsequently aris- 
ing, unless the parties should thereafter agree upon some other form of 
arbitration. 

Honduras also contended* that the International Central American Tri- 
bunal had never been constituted in the manner contemplated by the Con- 
vention of 1923. In support of this contention Honduras referred to her 
notes of July 27 and August 22, 1928, to the American Minister at Teguci- 
galpa** in which, in support of her refusal to accede to the suggestion of the 
American Department of State that she submit the case to the International 
Central American Tribunal, she averred that the panel of jurists from which 
the members of the tribunal were to be chosen had not been completed. Up 
to that time the only lists of names presented were those prepared by the 
United States and Costa Rica. If the attempt were made to complete the 
panel it would be open to the objection, Honduras contended, that it had 
been created with this particular controversy in view. This would not be in 
accordance with the convention, and would, it was urged, invalidate any 
decision which might be rendered, because of the declaration in the Conven- 
tion of 1923 that any “judgment of the international tribunal established 
by this convention shall be void (nula) and either of the parties who may 
have participated in the controversy may refuse to comply with it . . . when 
the tribunal shall not have been organized in strict accordance with this 
convention.” 

It is obvious, therefore, that the preliminary issue of law presented to 
Chief Justice Hughes and his associates was not limited to the abstract ques- 
tion of the jurisdiction of the International Central American Tribunal to 
hear and decide the boundary dispute between Honduras and Guatemala, if 
properly presented to it. It involved of necessity a determination of the 
further question whether, if they answered the first question affirmatively, 
they could then declare that they constituted the International Central Ameri- 
can Tribunal and proceed to hear and dispose of the case in that capacity. 
Certainly the parties to the Treaty of July 16, 1930,37 had agreed that if, by 
their decision upon the preliminary question, they should decide that the 
dispute was one which the International Central American Tribunal was 


% Honduran Brief on the Preliminary Question, p. 16. 
% Timites entre Honduras y Guatemala, Tegucigalpa, 1928, pp. 94 and 107. 
47 Article I. 
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competent to hear “said special tribunal shall take cognizance, as the Inter- 
national Central American Tribunal, of the boundary question pending 
between Guatemala and Honduras.” Having been a party to this agreement, 
Honduras was not in a position to raise the secondary question, and did not 
do so, except, perhaps, indirectly, by drawing attention to her notes of 1928 
to the American Minister at Tegucigalpa; but it was one which unavoidably 
intruded itself upon the face of the record. 

By the express terms of the Convention of 1923, the decision of any body 
purporting to sit as the International Central American Tribunal would be a 
nullity unless the tribunal were constituted “in strict accordance” with that 
convention. A defect in constitution could not be remedied by voluntary 
submission to a tribunal irregularly constituted, for the convention declared 
that any one of the parties who had taken part in the proceedings before it 
might refuse to abide by its decision. 

The Convention of 1923 prescribes two methods for the constitution of 
the International Central American Tribunal. The parties may ** by protocol 
frame the issues to be litigated and select arbitrators from the permanent 
panel of the tribunal; or®® one party to a controversy may institute proceed- 
ings by which the tribunal may be constituted, if necessary, without the co- 
operation of its opponent, and thereupon invoke its compulsory jurisdiction 
by filing*® a complaint (demanda). 

The unanimous decision of the Special Tribunal on the preliminary question 
was announced January 8, 1932.41. The Convention of February 7, 1923, 
having been signed by five Central American Republics, it is not competent, 
the Tribunal held, for any two of them to modify its provisions as regards the 
method of constituting the tribunal for which it provides. Any two nations 
which are parties to that convention may validly agree to submit a con- 
troversy pending between them to a tribunal constituted or selected for 
that purpose; but that tribunal will not be the International Central Ameri- 
can Tribunal unless constituted as provided in the Convention of 1923. 

After adverting to the fact that the International Central American Tri- 
bunal is not a permanent body, with continuous existence, but one which 
comes into being when constituted in the prescribed manner for a specific 
purpose, and that consequently there was then no International Central 
American Tribunal in existence competent to take jurisdiction of the bound- 
ary question, unless the special tribunal created by the treaty of July 16, 1930, 
could be so regarded, the meaning of the preliminary question was defined by 
the Special Tribunal as follows: 


We cannot interpret the treaty as submitting a purely hypothetical 
question as to the competence of a hypothetical International Central 
American Tribunal, which has not in fact been constituted. The ques- 
tion presented is whether the arbitrators designated by the Treaty of 


38 Art. VII. 39 Art. VIII. 40 Art. XI. 
“! Bulletin of the Pan American Union, Vol. LXVI, p. 93. 
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July 16, 1930, were they to assume to act as the International Central 
American Tribunal, would constitute a body authorized to exercise the 
judicial powers conferred by the Convention of February 7, 1923. 


The competency of the International Central American Tribunal to take 
cognizance of a controversy depends, the decision states, upon two essentials. 
The tribunal must be constituted as the Convention of 1923 prescribes, and 
the controversy must be one which under the convention may properly be sub- 
mitted to the tribunal so constituted. Honduras insists that this particular 
controversy is excepted from the jurisdiction of the tribunal created by the 
Convention of 1923 because the Boundary Treaty of 1914 had not expired 
when that convention was signed. This question, however, the Special Tri- 
bunal found it unnecessary to decide. It is beyond question, it held, that 
the body established by the Treaty of July 16, 1930, was not constituted in 
either of the two ways by which, under the Convention of 1923, the Inter- 
national Central American Tribunal might be constituted. The suggestion 
that the Treaty of July 16, 1930, might be regarded as being in substance, 
if not in form, such a protocol as that by which an International Central 
American Tribunal might be constituted under Article VII of the convention, 
fails, the Tribunal considered, to meet the requirement that the International 
Central Tribunal must be created “in strict accordance” with the convention. 
This mandatory injunction cannot be disregarded. If the Special Tribunal 
were to undertake to act as the International Central American Tribunal, 
the award might be treated as a nullity by either party because the tribunal 
had not been “organized in strict accordance” with the Convention of Feb- 
ruary 7, 1923. 

Upon these considerations the Tribunal said: 


We answer the preliminary question in the negative. This Special 
Tribunal not being constituted strictly, as it is not, according to the 
Convention of February 7, 1923, has not the competence, as the Inter- 
national Central American Tribunal, to take cognizance of the boundary 
question between Guatemala and Honduras; but it has, and assumes, 
complete jurisdiction to take cognizance of and decide the controversy 
as Special Boundary Tribunal as provided by the Treaty of July 16, 1930. 


After the announcement of the decision upon the preliminary question, 
the parties submitted to the Tribunal, within the time-limits fixed by the 
treaty,* their cases, answers, and rejoinders, and the voluminous supporting 
evidence. The task imposed upon the Tribunal was defined by Article V of 
the treaty. The parties, in that article, expressed their agreement that “the 
only juridical line which may be established between their respective coun- 
tries is that of the uti possidetis of 1821.” 

This line the Tribunal was to determine; but it was also agreed that, should 
it be found that either or both of the countries in the course of their develop- 
ment after 1821 “have established, beyond that line, interests which should 


“ Treaty of July 16, 1930, Arts. III and IV. 
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be taken into account in establishing the definite frontier, the Tribunal may 
modify, as it may deem advisable, the line of the uti possidetis of 1821 and 
will fix the compensation, territorial or of other character, which it may deem 
it just that either country should pay the other.” 

The Guatemalan case abandoned the extreme Fonseca-Ulia line which 
had been urged so strenuously in the mediation of 1918. It was now con- 
tended that the line of 1821 should be traced along the mountain range from 
the frontier of El Salvador to the sea so as to include the entire Copan area, 
the valley of the Motagua River, the northwestern slope of the Merendén 
range, and the port of Omoa. The line of 1821 asserted by Honduras was 
the same as that for which she had contended in the course of the mediation. 
If adopted, it would leave in Honduras the entire Copan Valley area, the 
whole Motagua River valley below the confluence of the Managua with that 
stream, and the territory to the north as far as British Honduras. The ex- 
tent of the contested area was approximately 2,000 square miles. The most 
valuable part of it is the lower Motagua valley developed by banana planters 
under the stimulus of the United Fruit Company and its erstwhile rival, the 
Cuyamel Fruit Company. 

In support of their opposing contentions, each of the parties invoked the 
indefinite and illusory concept of uti possidetis, the meaning of which is still 
as uncertain as when the effort was first made, over a century ago, to elevate 
it to the dignity of a principle of American international law. The term is 
derived from the Roman law, in which it was used to denote an edict of the 
praetor, the purpose of which was to preserve, pending litigation, an existing 
state of possession of an immovable, “nec vi, nec clam, nec precario,” as be- 
tween opposing individual claimants.** Its meaning, when used in relation 
to international boundaries in Latin America, is quite different from that 
ascribed to it in the Civil Law, as it is intended, when so used, to denote 
permanent instead of temporary possession. When Spanish control over 
Hispanic America came to an end, each of the new sovereignties which 
emerged, originally or later, tended to follow the lines of cleavage which in 
the colonial period had divided Spanish administrative units—vice-royalties, 
captaincies-general, or provinces. Thus Venezuela, in her Constitution of 
1830, declared that the national territory comprised the area which “ previ- 
ously to the political changes of 1810, was denominated the Captaincy- 
General of Venezuela.”*4 When Ecuador separated from Colombia, the 
boundary between the two countries was declared to be the line which had 
“separated the provinces of the ancient Department of the Cauca from that 
of Ecuador.”*5 Honduras, in her Constitution of 1839,4° claimed the ter- 
ritory which had formerly constituted the colonial province of the same 


8 Muirhead, Historical Introduction to the Private Law of Rome, 2nd ed. 1899, p. 206; 
Sohm, Institutes of Roman Law (1910), p. 310; Moyle, Imperatoris Iustiniant Institutionem, 
4th ed., 1903, pp. 604-611. “18 Brit. & For. State Papers, 1119. 

20 Brit. & For. State Papers, 1206, 1207. Case for Guatemala, pp. 30-34. 
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name. But it was rarely that the demarcation of the Spanish American 
administrative units had been clearly defined by the former sovereigns, and 
the uncertainty resulted in a series of fiercely contested boundary disputes.*” 
In many instances in which it has been agreed to arbitrate such disputes, the 
arbitrators have been required to adopt as their criterion the uti possidetis 
of the period of independence.*® The assumption involved in the original 
use of the term in Hispanic America was that it is possible, by a careful 
study of Spanish decrees, to trace a definite line of division between the 
colonial administrative units as of the period of independence—an assump- 
tion rarely warranted by the facts. In some instances, however, it was found 
that at the time of the cessation of Spanish sovereignty the colonial adminis- 
trative authorities of a given political unit had been in fact exercising civil 
jurisdiction beyond the line apparently designated, approximately at least, 
as the limit of their territorial jurisdiction, perhaps in perfect good faith, 
and without intentional usurpation. The state which had succeeded to the 
colonial unit whose area had thus been expanded at the expense of an ad- 
jacent one was prone to insist that the uti possidetis meant administrative 
possession as it actually existed at the time of independence, while the other 
party to the dispute was certain to assert that the principle of wt possidetis 
required the restriction of the territorial sovereignty of the Latin American 
nations to the areas rightfully occupied by the administrators of the ante- 
cedent colonial unit. The protagonists of the first theory contended that 
the principle required the establishment of a juridical line, which they called 
the line of uti possidetis juris, while those who upheld the opposing view 
affirmed that the true theory was expressed by the term uti possidetis de 
facto. A typical case of the assertion of these conflicting theories as to the 
meaning of wti possidetis will be found in the record of the boundary dispute 
between Bolivia and Chile concerning the Acatama Desert area.*® The 
resulting confusion and uncertainty have led a distinguished writer to say, 
after a critical consideration of the subject, that the discredited theory of 
uti possidetis should be discarded. 

Honduras and Guatemala, however, by Article V of the treaty of July 16, 
1930, expressly agreed that “the only juridical line which can be established 
between their respective countries is the line of uti possidetis of 1821,” and 


47 Woolsey, “Boundary Disputes in Latin-America,” this JouRNAL, Vol. 25 (1931), p. 324, 
et seq. 

48 Ayala, “Uti Possidetis,” Journal of the Académie Diplomatique Internationale (Paris), 
Dee. 1931, p. 249. 

49 Quijano Otero, Limites de los Estados Unidos de Colombia (1881), p. 386. 

50 De Lapradelle, La Frontiére, Paris, 1928, p. 86. For other extended discussions of the 
theory of uti possidetis see: Ayala, “Uti Possidetis,” Journal of the Académie Diplomatique 
Internationale (Paris), Dec. 1931, p. 249; Alvarez, Droit International Americain, Paris, 
1910, p. 681, et seg.; Peralta, Exposé des Droits Territoriauz de Costa Rica (Paris, 1898), 
Quijano Otero, op. cit.; J. B. Moore, Memorandum on Uti Possidetis (Rosslyn, Va., 1913); 
Salazar and Hyde, The Case for Guatemala (Washington, 1932), pp. 1-48. 
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required the tribunal to determine it; but their briefs constitute a new 
demonstration of the inherent vagueness of the concept. Guatemala®! con- 
tended that the phrase was used in the Treaty of 1930 “in a particular sense 
. . . that made the test of the juridical line the bare factual situation that 
presented itself in 1821, regardless of any other considerations.” Honduras, 
on the contrary,®* asserted that upon the principle of wti possidetis she had 
“legal title to the frontier up to British Honduras,” thus urging again the 
extreme claims advanced by her in the course of the mediation of 1918-19. 
This claim was not founded upon the exercise of civil authority by Hon- 
duran provincial officials north of the Motagua River in the closing years 
of the colonial régime, for no evidence of that character was adduced during 
the mediation or in the course of this arbitration. It rested upon a Royal 
Rescript of 1745 which, as construed by Honduras, extended the authority 
of the governor of that province over the coastal region as far north as 
Yucatan. Guatemala not only challenged the Honduran interpretation 
of this rescript, contending that the extra-provincial authority it granted 
was not civil, but military, and temporary in character,®* but vigorously 
assailed the Honduran position as to the meaning of the term uti possidetis. 
It had not been the purpose of the parties to the Treaty of 1930, Guatemala 
contended,®4 to revive or seek a solution of a controversy concerning claims 
based on ancient titles. 


No treaty could have been consummated in 1930 which had such a 
design. Guatemala would have been prepared to resort to force rather 


than accept such an issue. Thus, while in that year she was prepared to 
drop her claims under the Royal Cédula of 1563, making her easterly 
boundary the Ulta River, she was equally determined that no arbitral 
tribunal, burdened with the task of laying down a just boundary, should 
be diverted or perplexed by, or give ear to, a vague, contradictory, or un- 
intelligible story of the remote past. 


Confronted with this situation, the Tribunal first addressed itself, in its 
opinion and award, to the definition of the expression “uti possidetis of 
1821.” An examination of the historic utilization of the term “uti possidetis” 
in Latin American boundary settlements and of the views of eminent jurists 
bearing upon that use of the phrase,®> the Tribunal found, “fails to disclose 
such a consensus of opinion as would establish a definite criterion for the 
interpretation of the expression in Article V of the present treaty.” The 
expression uti possidetis is not found in the previous boundary treaties be- 
tween the parties. While both countries were in accord in the mediation 
proceedings of 1918-19 that the references to possession in the treaties of 


5! Case for Guatemala, p. 41. 52 Case for Honduras, p. 88. 

* Counter Case for Guatemala, p. 152. 

“4 Counter Case of Guatemala (Washington, 1932), p. 12. 

Opinion and Award of the Special Boundary Tribunal constituted by the Treaty’ of 
July 16, 1930, between the Republics of Guatemala and Honduras. Washington, D. C., 
January, 1933. 
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1895 and 1914 embodied the principle of uti possidetis juris, this cannot be 
regarded as determinative, the Tribunal held, as it is not without significance 
that when they negotiated the Treaty of 1930 the qualifying word juris was 
not used. Therefore, the Tribunal concluded,®® 


The Treaty of 1930 is a new agreement which makes no mention of the 
earlier and unsuccessful efforts at settlement and must stand on its own 
footing. The expression “uti possidetis” undoubtedly refers to posses- 
sion. It makes possession the test. In determining in what sense the 
parties referred to possession, we must have regard to their situation at 
the moment the colonial régime was terminated. They were not in the 
position of warring states terminating hostilities by accepting the status 
of territory on the basis of conquest. Nor had they derived rights from 
different sovereigns. The territory of each party had belonged to the 
Crown of Spain. The ownership of the Spanish monarch had been ab- 
solute. In fact and law, the Spanish monarch had been in possession of 
all the territory of each. Prior to independence, each colonial entity 
being simply a unit of administration in all respects subject to the Spanish 
King, there was no possession in fact or law, in a political sense, inde- 
pendent of his possession. The only possession of either colonial entity 
before independence was such as could be ascribed to it by virtue of the 
administrative authority it enjoyed. The concept of “uti possidetis of 
1821” thus necessarily refers to an administrative control which rested 
on the will of the Spanish Crown. For the purpose of drawing the line 
of “uti possidetis of 1821” we must look to the existence of that adminis- 
trative control. Where administrative control was exercised by the 
colonial entity with the will of the Spanish monarch, there can be no 
doubt that it was a juridical control, and the line drawn according to the 
limits of that control would be a juridical line. If, on the other hand, 
either colonial entity prior to independence had asserted administrative 
control contrary to the will of the Spanish Crown, that would have been 
mere usurpation, and as, ex hypothese, the colonial régime still existed 
and the only source of authority was the Crown (except during the brief 
period of the operation of the Constitution of Cadiz), such usurpation 
could not confer any status of “possession” as against the Crown’s pos- 
session in fact and law.*? 


In the application of the criterion thus established, evidence must be 
sought, the Tribunal held, of administrative control as of 1821, the year of 
independence. Such evidence is to be found not only in express manifesta- 
tions of the will of the Spanish King in laws, rescripts and decrees, but also, 
in the absence of such, in “conduct indicating royal acquiescence in colonial 
assertion of administrative authority,”®* as the Crown was at liberty at all 
times to change its commands or to interpret them by allowing what it did 
not forbid. Furthermore, the action of the States of Guatemala and Hon- 
duras in establishing their independent governments and in formally describ- 
ing the extent of the territory to the sovereignty over which they regarded 
themselves as succeeding is significant, the Tribunal considered, as constitut- 
ing a virtually contemporaneous declaration of the extent of the administra- 


% Opinion and Award, supra. 57 Thid., p. 6. 58 Thid., p. 7. 
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tive authority deemed to have been enjoyed by the preceding colonial entity. 
“It is manifest,” the Tribunal concluded,*® that “the Constitution of the new 
States, and the governmental acts of each, especially when unopposed, or 
when initial opposition was not continued, are of special importance.” 

Addressing itself first to the Honduran claim to the territory between the 
Motagua River and British Honduras, the Tribunal noted that this area 
was expressly included in the definition of the territory of the State of 
Guatemala in the Constitution of 1825, and that in several acts of the state 
legislature, passed before the dissolution of the Central American Federa- 
tion, the power to organize this territory for administrative purposes and to 
dispose of public land within it was exercised, in some instances with the 
express approval of the authorities of the Federation. 

These early assertions of authority by Guatemala by public, formal acts, 
invited opposition on the part of Honduras, the Tribunal believed, if they 
were thought to be unwarranted. The record disclosed no protest con- 
cerning them. They were not challenged in the Honduran constitutions of 
1825, 1831, and 1839. The Constitution of the State of Honduras, adopted 
in 1825, stated that its territory comprised that which had formerly con- 
stituted the Diocese of Honduras. This statement was reiterated in the 
Constitution adopted (but not put into effect) in 1831. The Constitution 
of 1839 declared that the territory of the State of Honduras comprised all 
that which, during the colonial régime, had formed the Province of Honduras. 
None of these Honduran constitutions made specific reference to the terri- 
tory north of the Motagua. 

Had Honduras considered that Guatemala was asserting authority over 
territory which, prior to independence, had been under Honduran adminis- 
trative control, it can hardly be doubted, the Tribunal observes,® that this 
action would have aroused immediate antagonism, and would have been 
followed by protest and opposition on the part of Honduras. But there is 
no evidence of such protest or opposing action, or of any attempt by Honduras, 
in the period following independence, to exert authority north and west of 
the Motagua River, notwithstanding the fact that hostilities between the 
two states resulted in the elevation of General Morazan, the eminent Hon- 
duran, as the leader of a victorious army of Hondurans and Salvadorans, to 
the presidency of the Federation in 1830. Guatemala has maintained her 
authority over this area ever since independence; and it was not until 1906 
that Honduras first officially asserted a claim to it. Under these cir- 
cumstances, the Tribunal held, the contention now advanced that Guate- 
malan possession was an encroachment upon territory previously held under 
the provincial administration of Honduras requires clear proof. 

The evidence shows that prior to 1748 Honduran provincial officials exer- 
cised no authority north of the Motagua. The King’s commission of that 
year, appointing Juan de Vera governor of Honduras, authorized him to 


59 Opinion and Award, supra, p. 9. 60 Jhid., p. 14. % Tbid., p. 15. 
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exercise military authority in the maritime regions as far north as Yucatan; 
but neither the terms of the commission nor the evidence as to subsequent 
administrative activities, the Tribunal concluded, support the Honduran 
claim that the purpose of the commission granted to Governor de Vera was 
to incorporate into the Province of Honduras the territory to the north 
temporarily subjected to his control for military purposes. The necessary 
conclusion, the Tribunal held,® was that “there is no warrant for drawing 
the line of uti possidetis so as to assign to Honduras the territory north and 
west of the Motagua River.” 

Omoa is a place on the Gulf of Honduras near Puerto Cortés. In the 
eighteenth century it was fortified, connected by pack trail with Guatemala 
City, and became an important port of entry. About 1778 it was withdrawn 
from the control of the provincial authorities of Honduras and made directly 
subject to the control of the Captain General of the Kingdom of Guatemala. 
This disposition ® was confirmed by the Royal Rescript of July 24, 1791. 
The people and provincial authorities of Honduras made frequent efforts, 
up to the end of the colonial régime, to obtain the restoration of Omoa; but 
the cessation of Spanish sovereignty, in 1821, found Omoa still subject to 
the control of the Captain General. It was seized, shortly after, by Hon- 
duran forces, retaken by Guatemala, but finally subjected, in 1832, to the 
control of Honduras. It has been held ever since by that country, together 
with the contiguous territory to the north and west, known as the Cuyamel 
area, which runs from Omoa to the mouth of the Motagua River and includes 
the lower part of the valley on the right bank of the stream up to Laguna 
Tinta, about eight miles from the coast. The record, the Tribunal found, 
affords no satisfactory evidence of administrative control over the Cuyamel 
area by the provincial authorities of Guatemala or Honduras prior to inde- 
pendence. Its subjection to Honduras since 1832 has aroused no opposition 
by Guatemala. 

It was contended by Guatemala that the occupation of Omoa by Honduras 
following independence was an act of force, and that the line of uti possidetis 
of 1821 should be drawn so as to include Omoa in Guatemalan territory; but 
the Tribunal held® that Omoa, at the time of cessation of Spanish sov- 
ereignty, was not in the possession of either province, but was in the posses- 
sion of the Kingdom of Guatemala for the purposes of the kingdom as a 
whole, and that therefore “the evidence affords no sufficient basis for drawing 
the line of uti possidetis of 1821 so as to include Omoa in either Guatemala or 
Honduras”; and the same conclusion,®* was reached with respect to the 
adjacent Cuyamel region. 

The Tribunal next proceeded to consider the conflicting claims to the 
territory between the Motagua River, below its confluence with the Managua 
(about fifty miles from the coast) and the Merendén range. Guatemala 

* Opinion and Award, supra, p. 20. 8 Tbid., p. 22. * Jhid., pp. 33-36. 
[bid., p. 32. Thid., p. 35. 
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claimed this region, contending that the line should run along the Merendén 
range. The Honduran claim to a line from the mouth of the Managua to 
Lake Izabal and thence to British Honduras included the whole of this area. 
Honduras also advanced a subsidiary contention, based principally upon 
statements in Father Juarros’ history of the Kingdom of Guatemala, pub- 
lished in 1808, that the line should follow the Motagua River from the 
Managua to the sea. No rescript or decree of any sort purporting to define 
a boundary between the provinces of Guatemala and Honduras through 
this territory was produced; nor was there any evidence of its administrative 
control by either during the colonial period. The Constitutions of Guate- 
mala and Honduras gave no indication of the location of the boundary in 
this region. It is now occupied principally by Guatemala; but it was vir- 
tually unexploited and unpopulated during the Spanish régime and for 
many years after independence. 

Guatemala produced evidence showing that during the last quarter of a 
century of the colonial period efforts were made by the authorities and com- 
mercial bodies at Guatemala City, with the acquiescence of the Crown, to 
develop the Motagua River as a channel for Guatemalan trade with the coast, 
without participation in or opposition to this enterprise by the Province of 
Honduras. It was argued that this showed exclusive possession and control 
of the Motagua River by Guatemala, and implied constructive possession of 
the entire area of the drainage basin of its tributary streams, up to the 
water-shed divide. 

The Tribunal decided,®* that the evidence warrants the conclusion that 
the territory of the Province of Guatemala extended to the Motagua River, 
but affords no adequate basis for the conclusion that this stream was recog- 
nized by either province as the boundary between them. The Guatemalan 
contention that the line of uti possidetis of 1821 should follow the Merendén 
cordillera was rejected. This contention, with respect to an area which, 
during the colonial period, was “for the most part a tangle of impenetrable 
forests that defied the explorer,” rests, the Tribunal said,® “not upon a 
factual possession or upon a right to that territory shown to have been con- 
ferred by the Spanish monarch; but upon the theory of a constructive posses- 
sion of the water-shed of the Motagua River. . . . And it is manifest that 
the mere physical fact of the existence of a water-shed cannot be regarded 
as fixing the line of uti possidetis.” 

The conclusion expressed’® with respect to the Motagua-Merendon area 
was that, in the absence of royal delimitation, or of evidence of the exercise 
of administrative control, or of satisfactory proof of a recognized boundary, 
the Tribunal was not at liberty to allocate it to either party on the basis of 
a line of uti possidetis of 1821. 

The remaining area of the disputed territory is the zone, about sixty miles 
in length and from three to twenty miles in width, which stretches from the 
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Salvadoran frontier to the Managua River, at its point of confluence with 
the Motagua. The line claimed by Honduras runs from Cerro Brujo, op 
the Salvadoran frontier, to Angostura, on the Managua River, and thence 
along that stream to the Motagua. That claimed by Guatemala runs from 
the Salvadoran boundary at Cerro Dantas, a little to the south of Cerro 
Brujo, to Cerro Azul, some fifteen miles east of Angostura, and thence north- 
east along the Merenddén range. This mountainous region, settled during 
the colonial régime, contains the towns of Copan (the site of the ruins of an 
important Mayan city), Santa Rita, Encarnacién and San Jorje, in Hon- 
duran possession, and the Guatemalan town of Chanmagua. It was in this 
region that the mixed boundary commissions created by the treaties of 1845, 
1895, and 1914 had attempted to trace a line. The commission organized in 
1908 agreed upon two points—Cerro Brujo, as the starting point, and Cerro 
Oscuro, about fifteen miles to the northeast. The engineers of the commis- 
sion, as has been stated, traced and mapped the line of actual possession in 
1910, but it does not appear that their report was adopted by the commis- 
sion. The negotiations under the Treaty of 1914 resulted in a deadlock. 
Honduras urged in this arbitration that the agreement of the commission of 
1908 upon Cerro Brujo and Cerro Oscuro was binding. It was held, how- 
ever,” that as the treaty of 1930 makes no reference to the proceedings 
under the earlier treaties, and establishes its own criteria, the Tribunal in 
its effort to determine the line of uti possidetis of 1821, was not bound by 
the proceedings under those treaties. 

The Royal Rescript of July 24, 1791, provided inter alia that the territory 
of the Province of Honduras should be coterminous with that of the diocese; 
but the industry of counsel failed to discover any authoritative definition 
of the limits of the diocese. In this arbitration, as in the proceedings under 
the earlier treaties, Guatemala sought to lay a foundation for the establish- 
ment of the line of 1821 by proof of the exercise of spiritual jurisdiction by 
the priests of the Guatemalan parishes adjacent to the disputed area, and 
by the production of reports made in colonial times by the bishops of the 
sees of Guatemala and Honduras of inspection of the parishes subject to 
their control. This evidence shed little light, if any, upon the situation in 
other parts of the disputed territory; but it was shown definitely, by records 
of the sale of the privilege of collecting tithes and by other documents from 
ecclesiastical sources, that the Copan Valley was within the Guatemalan 
parish of Jocotén during the latter part of the eighteenth century. Guate- 
mala contended that in the absence of a royal order of specific delimitation 
controlling effect should be ascribed to the evidence from ecclesiastical 
sources in fixing the line of uti possidetis of 1821, citing in support of this 
view the provisions of Law VII, Title II of Book II of the Recopilacién of 
the Laws of the Indies, by which the King decreed that the territory of 
the Indies “be divided in such manner that the temporal may correspond 
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with the spiritual.”” Honduras contended that evidence of the exercise of 
civil jurisdiction was entitled to superior consideration; and by the citation 
of Juarros’ history showed that there was some ground for the belief that 
in 1808 the Copén Valley was no longer within the parish of Jocotan. 

In passing upon these contentions the Tribunal, citing the full text of the 
statute from the Recopilacién,’? showed that absolute correspondence of the 
limits of temporal and spiritual jurisdiction was not required—the con- 
formity was to be “in so far as may be possible.” The King of Spain was 
at liberty to fix the limits of civil jurisdiction in his colonial possessions as 
he saw fit. 

Open and formal exercise of administrative control by the provinces, 
under claim of right, where the evidence fails to show that such control 
was opposed to the royal will, may properly be taken to have been with 
the royal acquiescence. Administrative control so exercised by the civil 
authorities at the time of independence must be deemed to constitute 
possession by the colonial entity in the sense in which the expression uti 
possidetis is used in the Treaty of 1930. And it is the extent of the civil 
jurisdiction of the colonial entities with which the Tribunal is con- 
cerned.” 7% 

The Tribunal then reviewed the evidence of judicial administration by 
the authorities of Honduras in the Valley of Copan, by which it was shown 
that the provincial courts of Honduras, during the last half century before 
independence, repeatedly took cognizance of civil and criminal cases arising 
in the Copan region. In some instances it was shown that ecclesiastical 
authorities established in the Province of Honduras had invoked the jurisdic- 
tion of the Honduran provincial courts to enforce the property rights of 
the church in the Copan region. 

Honduras produced in evidence a number of colonial patents to grants of 
land running through a zone in this area from Cerro Chaguite, a few miles 
north of the Copan River, to Cerro Oscuro, a few miles from the Salvadoran 
frontier. The recitals in these instruments and in the receipts for the pur- 
chase price issued by officials of the Royal Treasury in Guatemala City 
showed them to have been made as of land in the Province of Honduras. 
Evidence of colonial grants made as of land in Guatemala, roughly parallel 
to the Honduran grants, was produced by Guatemala, but with the reserva- 
tion that such proof by either party should be regarded as competent only 
to the extent that it was corroborative of the evidence from ecclesiastical 
sources. Both countries also produced evidence of post-colonial grants of 
land in this part of the disputed area. 

The Tribunal, after adverting to the legal system by which grants of 
public land were made in the Kingdom of Guatemala during the last cen- 
tury of the colonial epoch,”* held that the deliberate and formal assertion of 
civil authority shown in the making of such grants invested them with excep- 
tional probative value as evidence of provincial territorial jurisdiction, and 


7 Opinion and Award, supra, p. 48. 73 Tbid., p. 49. ™% Thid., p. 53. 


424 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


that they supplied a means by which it is possible to determine, in part, the 
area within which each of the colonial entities, and the states which succeeded 
them, asserted administrative control. 

Upon an analytical consideration of the land grants of the colonial and 
early post-colonial periods, the Tribunal was able to trace, with occasional 
gaps, the line of uti possidetis of 182175 from a point about eight miles from 
the Salvadoran frontier to Cerro Barbasco, approximately six miles to the 
northwest of the town of Copdn. Beyond Cerro Barbasco, in the long 
reach to the Motagua River, the record disclosed no colonial land grants in 
the disputed territory, or other evidence of official delimitation, and so 
afforded, as the Tribunal held,*® “no basis for establishing the line of uti 
possidetis of 1821.” 

In Article V of the Treaty of 1930 the parties recorded their agreement 
that the only juridical line which could be established between their respec- 
tive countries is that of the uti possidetis of 1821, and that “the Tribunal 
shall determine this line.’”” This, in more than half of the disputed area, the 
arbitrators were unable to do; but they were not required by the treaty, in 
establishing a definitive boundary, to follow the line of uti possidetis, if it 
should be found that either or both of the countries, in the course of their 
development after 1821, had “established, beyond that line, interests which 
should be taken into account... .” 

Upon the wording of this provision of the treaty, the question arose whether 
the power of the Tribunal to fix a definitive line throughout the entire dis- 
puted area was conditioned upon the prior determination of a complete line 
of uti possidetis. Addressing itself to the solution of this vital problem, the 
Tribunal noted” that the purpose of the treaty, as stated in the preamble, 
was to obtain by arbitration a settlement of “the question of territorial 
boundaries”; and™® that 

it was with this magnanimous purpose to reach a definitive settlement that 
the parties provided . . . that the award “shall decide the boundary 
controversy finally” and . . . that the Tribunal shall have “the neces- 
sary authority to settle by itself any difference which may arise with 
regard to the interpretation or carrying out of this treaty and the de- 
cisions of the said Tribunal.” 


In the light of these declarations as to the purpose of the treaty, the conclu- 
sion was reached” that 


the Tribunal is not at liberty to conclude that the lack of adequate evi- 
dence to establish the line of uti possidetis of 1821, throughout the entire 
territory in dispute, relieves the Tribunal of the duty to determine the 
definitive boundary to its full extent. The Tribunal, by the provision 
of the treaty as to the line of utz possidetis of 1821, is not required to 
perform the impossible, and manifestly is bound to establish that line 
only to the extent that the evidence permits it to be established. And as 


7% See map between pp. 416-417, supra. % Opinion and Award, supra, p. 66. 
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the Tribunal is expressly authorized in the interests of justice, as dis- 
closed by subsequent developments, to depart from the line of wtz pos- 
sidetis of 1821, even where that line is found to exist, the treaty must be 
construed as empowering the Tribunal to determine the definitive bound- 
ary as justice may require throughout the entire area in controversy, to 
the end that the question of territorial boundaries may be finally and 
amicably settled. 

In the exercise of this authority, the Tribunal did not consider that its 
function was to fix territorial limits in accordance with its view of what 
might be an appropriate division of territory merely with reference to 
geographical features or potential advantages of a military or economic 
character, apart from the historical facts of development. It held®® that it 
must have regard to “the facts of actual possession; the question whether 
possession by one party has been acquired in good faith, without invading 
the right of the other party; and the relation of territory actually occupied 
to that which is as yet unoccupied.” 

Applying these criteria, the Tribunal established a definitive line, as 
shown upon the appended sketch map, from Cerro Montecristo, on the 
Salvadoran frontier, to the mouth of the Motagua River on the Gulf of 
Honduras. From the starting point to the vicinity of the village of Carpaja, 
to the east of Copan, it closely approximates the line of actual possession 
traced by the Guatemalan and Honduran engineers in 1910, which was 
substantially the same as that reported by the Ashmead economic survey of 
1919 and the aérial survey of 1932. From Carpaja to Angostura, on the 
Managua River, it is substantially the same as the line of actual possession 
shown by maps produced by Honduras and not disputed, in this regard, by 
Guatemala. From Cerro Montecristo the line runs to the headwaters of 
the Frio River, and thence along the median line of this stream to Chaguiton 
creek and thence up that creek to Cerro Tecomapa, a distance of about 
eight miles. In this section the definitive line runs a short distance to the 
south of the line of actual possession of 1910; but the record showed that 
the Honduran grants to the north of the Frio, made in 1876 and 1878, had 
been protested as constituting an encroachment upon Guatemalan territory, 
accomplished by the dispossession of the Guatemalan occupants—a state- 
ment not refuted by the evidence before the Tribunal. Other slight changes 
were made in order to provide a practicable dividing line. 

The Tribunal noted that the engineers’ line of 1910 cut across two of the 
Guatemalan and one of the Honduran colonial grants. The occasion for 
these changes in territorial control was not explained by the evidence. North 
of Carpaja the line of present possession passes to the east of the Honduran 
grant of Chaguites, made in 1741, and almost through the center of a large 
tract surveyed by Honduras in 1885. It was evident, therefore, that each 
of the parties is in possession of certain portions of territory which by the 
line of uti possidetis of 1821 pertained to the other. But the evidence, the 
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Tribunal observed,*! “furnishes no means of measuring the respective equities 
of either party with respect to these apparent encroachments of the other 
or to determine the balance of advantage which either party may thereby 
have derived. It is also evident that the Tribunal has no sufficient basis 
for an attempt to rectify the line of present possession so as to secure a more 
equitable division of the territory in dispute.” 

The remainder of the disputed area, from Angostura to the coast, com- 
prised the broad zone running to the sea between the Motagua River and the 
Merend6n range, in which the Tribunal had been unable to trace the line of 
utt possidetis of 1821. It had been practically unoccupied, except at Omoa, 
during the colonial period. After independence Guatemala gradually set- 
tled the land in the valley of the Motagua River, on the right bank, and 
Honduras made extensive grants in the Cuyamel region up to the vicinity of 
Laguna Tinta. This development has been intensified, since the nineties 
of the last century, by the development of the banana industry and by rail- 
road construction fostered by each of the two countries. In the same period 
the Honduran villages of Paraiso, Joconal, Tarros and Pinalejo were estab- 
lished along the crest of the Merend6on, but within the Motagua drainage 
basin. Envisaging this situation the Tribunal *® said: 


In this region in dispute, east and south of the Motagua River, where 
it has been found impossible to establish the line of uti possidetis of 1821, 
it is manifest that neither party can be regarded as infringing the rights 
of the other party in making developments according to the demands of 
economic progress, so long as territory already occupied has not been 
invaded. In view of the nature of the territory, long uninhabited and 
unknown, and of the lack of authoritative delimitation, it was natural 
that there should have been conflicting conceptions of the extent of 
jurisdiction and that each party should believe that it was entitled to 
advance into the unoccupied zone as its interests seemed to require. 
Such advances in good faith, followed by occupation and development, 
unquestionably created equities which enterprises subsequently under- 
taken would be bound to consider. When it appears that the two parties, 
seeking to extend their area of possession have come into conflict, the 
question of priority of occupation necessarily arises. Priority in settle- 
ment in good faith would appropriately establish priority of right. 


In accordance with this principle, the definitive line was established from 
Angostura to the Tinto River, thence along the right bank of that river to 
the Motagua, and thence along the right bank of the Motagua to the sea. 
The award provides® that the boundary shall follow the mean high water 
mark upon the right banks of both rivers, as now or hereafter existing, what- 
ever may be the changes in the courses of these streams due to accretion, 
erosion or avulsion. Control of the rivers is thus vested in Guatemala. The 
award leaves in Honduras, Omoa and the whole of the Cuyamel area, which 
she has held ever since 1832. 

The definitive line in this area effects but two changes in actual present 
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possession. At Lancetillal, a place on the Morja River about twelve miles 
north of Paraiso, Honduras, since about 1915, has maintained an outpost of 
soldiers. The Tribunal decided* that this area had been in the prior posses- 
sion of Guatemala and drew the definitive line so as to exclude it from 
Honduran territory. The other change in possession is in the vicinity of 
Laguna Tinta. Under a concession from Honduras, granted early in the 
present century, the Cuyamel Fruit Company, an American corporation, 
constructed a railroad which by 1913 was in operation from Omoa to a point 
between Cuyamel and the Tinto River. In that year the corporation sought 
a concession from Guatemala to permit the extension of the railroad to the 
west of the Tinto River, and, failing in that effort, later procured a concession 
from Honduras for the same purpose. The railroad was then constructed 
for a few miles beyond the Tinto, crossing land held in private ownership 
under earlier grants by Guatemala. This construction was opposed by 
Guatemala; and it was asserted that it was accomplished only because of 
the interest manifested by the Department of State of the United States, in 
the view that the building of the road and the incidental extension of banana 
cultivation were of importance in aiding the development of the food supply 
essential in the prosecution of the World War. The record showed that this 
suggestion was in fact made, and that Guatemala acted upon it with the clear 
understanding that the concession and the construction done thereunder 
should not be considered “in connection with the permanent settlement of 
the Guatemalan-Honduran boundary.” The Tribunal® held that under 
these circumstances Honduras obviously could claim no equity entitled to 
recognition in the determination of the definite boundary by reason of having 
authorized “railroad construction upon lands over which Guatemala had pre- 
viously asserted authority by her grants which in no way infringed any right 
which Honduras had then established.” The line as drawn leaves in Guate- 
mala that part of the railroad extended over Guatemalan land grants. 

A supplementary convention, of the same date as that of the treaty of 
arbitration, provided for the demarcation of the line by a technical com- 
mission of Guatemalan and Honduran engineers, and a chief engineer to be 
designated by the President of the Tribunal. Chief Justice Hughes has 
appointed Mr. Sidney Birdseye, under whose direction the aérial survey was 
made, to head the technical commission. 

The announcement of the award was promptly followed by expressions 
by the two governments of satisfaction with the result. There is every 
reason to believe that the outcome of this proceeding will strengthen friendly 
relations between the two republics, and that its success may lead other coun- 
tries in Latin America to adopt the peaceful method of arbitration in the 
settlement of pending boundary disputes. 


* Opinion and Award, supra, p. 85. % Thid., p. 85. 


JAPAN’S MANDATE IN THE PACIFIC 


By E. T. WittiaMs 
Formerly of the American Foreign Service 


Japan has refused to submit to the decision of the League of Nations which 
condemns the invasion of Manchuria in September, 1931, and the setting up 
there of a so-called “independent state of Manchukuo,” and has announced 
her withdrawal from the League. Should Japan’s connection with the League 
be actually severed at the end of the period of two years’ notice required by 
the Covenant, the continuance of her mandate over certain islands in the 
Pacific is sure to be called in question. The matter is one that is already 
disturbing several governments. Japanese statesmen insist that their man- 
date will not be affected by Japanese withdrawal from the League. Certain 
German statesmen think that the islands ought to be returned to them. 


LOCATION OF ISLANDS 


These groups of islands formerly belonged to Germany. They include the 
Marshall Islands, the Marianas, the Carolines and the Pelew Group. In the 
Treaty of Peace, signed at Versailles on June 28, 1919, the colonial possessions 
of Germany were surrendered to the Allied and Associated Powers, and these 
powers, through the conference, gave to Japan a mandate for the administra- 
tion of all the islands, formerly in German possession, lying in the Pacific 
north of the equator. These islands are scattered over a vast stretch of ocean 
between the equator and 20° north latitude, and between the meridians 130° 
and 170° east longitude. They contain but 2,149 square kilometres, and the 
population is estimated at about 60,000, of whom 5,500 are Japanese. The 
importance of the islands, however, is not to be measured by the smallness of 
the population nor by the insignificant land area included. Their location 
in relation to American possessions is the matter of chief concern to the United 
States. They lie directly across the natural line of communication between 
the Hawaiian Islands and the Philippines. Guam, belonging to the United 
States and having important cable communications, east and west, is located 
very nearly in the geographical center of the Japanese mandate possessions. 
Wake, Howland and Baker, of less importance, are also American and are all 
near to the Marshall Group. Yap, in the West Carolines, is not an American 
possession, but, being one of the most important centers of cable and radio 
communication in the Pacific, its control by Japan was disputed by the United 
States until a treaty between the two powers, signed at Washington on Feb- 
ruary 11, 1922, recognized Japan’s administration upon agreement that the 
United States should enjoy equal right to establish electrical communica- 
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tions there and that American citizens should have the right to reside there 
and to own land there. It was also stipulated that the island was not to be 
fortified nor be made a naval or military base. 


AMERICAN INTEREST IN THE ISLANDS 


Before the opening of the Peace Conference, the attention of the Ameri- 
can Government had already been drawn to the military occupation by 
Japan of the former German possessions in the Pacific, north of the equator, 
and to the possible effects of such occupation upon American interests. The 
writer, on his way to Paris in December, 1918, was given all the information 
relating to the subject then in the possession of the Department of State, 
together with certain suggestions as to the disposition of the islands by the 
conference. One suggestion was that a return of the islands to Germany 
might be the best course to take in the interest of all concerned." 

It is to be remembered that at the time mentioned the American Govern- 
ment was still ignorant of the secret treaties of February and March, 1917, 
in which Great Britain and France had pledged their support to Japan’s 
claim to the German islands north of the equator. 

The danger to American communications in the Pacific from Japanese 
occupation of the islands possibly did not give much concern to President 
Wilson, who was known to favor withdrawal from the Philippines. But, 
in any case, there was no opportunity given at Paris to consider such a 
proposal as the restoration of German control in the islands. 


THE PEACE CONFERENCE ON JAPAN’S CLAIMS 


The chief difficulty attending the settlement of this and other important 
questions before the conference was the unfortunate method employed in 
reaching its decisions. A plenary session was held on January 18, 1919, at 
which Clemenceau was chosen president of the conference. It was then 
announced that at the next session the plan for the organization of a League 
of Nations would be considered. Subsequently other plenary sessions were 
held, but all important matters, especially those of a controversial character, 
were taken up by a self-constituted council, composed of the President and 
Secretary of State of the United States and the four Premiers and Ministers 
for Foreign Affairs of Great Britain, France, Italy and Japan. These five 
powers were never at any time authorized by the conference to exercise such 
powers, but they assumed the right so to do.2_ This council was known as 
the Council of Ten. Its proceedings were secret. Its last meeting was held 
on March 24, 1919. Owing to continual complaints that secrecy was not 
maintained, the chiefs of the four principal states—the United States, Great 
Britain, France and Italy—took into their own hands the formation of the 
treaty of peace, but delegated the discussion of certain minor matters to the 
five Ministers for Foreign Affairs, still reserving for themselves, however, 


1 My Diary. 2 See also Lansing, The Peace Negotiations, pp. 213-214. 


430 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the final decision. This council was known as the Council of Four. Sub- 
sequently, the Italian dispute with President Wilson caused the temporary 
withdrawal of the Italian Delegation. The Supreme Council was thus re- 
duced to three men: President Wilson, Clemenceau, and Lloyd George. 
These three men formulated the terms of peace, and it is evident that, since 
Lloyd George and Clemenceau were both bound by the secret treaties of 
1917 to support Japan’s claims, President Wilson was hopelessly handicapped 
in his attempts to deal with questions affecting Japan. The jurisdiction 
thus assumed by the three or four chiefs of state was never formally granted 
to them by the conference. The smaller states represented at the con- 
ference were naturally hurt by this unauthorized exercise of authority by 
the five and later by three of the great nations. Even when the Treaty of 
Peace was ready to be presented to the German Delegation, the text of the 
treaty was not made known to the conference delegates. On the evening 
before the meeting with the Germans, at the plenary session assembled to 
approve the terms of peace, a summary only of the terms was laid before 
them. Had the delegates of all the sovereign states represented at the 
Peace Conference been given a real opportunity to pass upon the decisions 
of the Council of Ten or the Council of Four, Japan’s claims might have 
received less favorable consideration. 

The secret treaties of 1917, to which reference has just been made, were 
first made known to me on January 18, 1919,5 the very day on which the first 
plenary session of the conference was held. A member of the British Dele- 
gation called and talked over various questions in which both delegations 
were interested. It was then that he informed me of the agreement be- 
tween Great Britain and Japan to support the latter’s claim to the Pacific 
Islands north of the equator, which support, he said, was given in return for 
much needed naval assistance. It is worth noting in this connection that the 
minutes of the Council of Three record that on April 22 President Wilson re- 
marked with respect to these treaties that “he might be entitled to question 
whether Great Britain and Japan had been justified in handing round the 
islands in the Pacific.” ® 

Japan’s claim was first presented at a meeting of the Council of Ten on 
Monday, January 27, 1919.7 The meeting was held in the reception room 
of the French Ministry for Foreign Affairs. It was a part of the old Palais 
Bourbon. The walls of the room were richly decorated with frescoes in the 
classical style, depicting the career of Marie de Medici. The story began 
indeed before her birth was a representation of the three fates, spinning 
her life line and determining the events to befall her. The place was drowsy, 
especially during some of the tedious discussions. Lloyd George was 


3 Lansing, op. cit., p. 214. 4 Lansing, op. cit., p. 239. 5 My Diary. 
6 Minutes of Council, Archives of Department of State. 7 My Diary. 
8 My Diary under one date has this entry: “At this point” three prominent members of 
the council (names given) “were sound asleep.” 
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quoted as saying he did not believe the room had been aired since the days 
of Louis Philippe. But one could amuse himself by meditating upon the 
events in the life of the gay Marie, depicted on the walls, and once regarded 
of such great importance. 

The subject of the day on January 27 was the disposition to be made of 
the colonies formerly belonging to Germany. There was a long delay, and 
the discussion did not begin until 3 p.m. At that hour Baron Makino read 
a statement, setting forth Japan’s claim to the rights formerly enjoyed by 
Germany in the Chinese Province of Shantung and to the possession as spoils 
of war of Germany’s island possessions in the Pacific north of the equator. 
He related that several of the islands had been occupied by Japanese forces 
after the withdrawal of the Germans. 

These islands were dependencies of German New Guinea, which was sur- 
rendered to British forces on September 17, 1914. Several of the dependent 
islands were occupied by Japan in October, 1915, and after Great Britain had 
been forced to sign the secret treaty of February, 1917, in order to obtain 
Japanese assistance against the submarine menace in the Mediterranean, the 
British Government promised to support Japan’s claims to the islands. This 
was the explanation made by Lloyd George in the meeting of the Council of 
Three on April 22,1919. The real quid pro quo was concealed in the exchange 
of notes of February 16, 1917, but the minutes of the council record this 
statement: 


Lloyd George said: “At the time the submarine campaign was very 
formidable. There was a shortage of torpedo-boat-destroyers in the 
Mediterranean. Japanese help was urgently required and Japanese 
had asked for this arrangement to be made. We had been hard pressed 
and had agreed.”’® 

When Baron Makino had finished reading his statement, President Wilson 
arose and asked to be heard on behalf of those who believed that there ought 
to be no annexations of territory. He urged that all the colonies formerly 
belonging to Germany should be taken over under the trusteeship of the 
League of Nations to be administered by mandatories. In the course of 
his talk he illustrated his point by an amusing story from Peter Dooley and 
Mr. Hennessey. The story was well told and was one calculated to excite 
American risibles. At its conclusion I laughed aloud. This startled that 
solemn assembly. Immediately frowns and reproving glances were turned 
upon me from all parts of the room. Despite the silly grin upon the face of 
Jupiter represented as watching the wedding procession of Marie; despite 
the gay atmosphere surrounding the historic events in which the beautiful 
Marie participated, laughter was forbidden in that room. Sir Robert 
Borden, to whom the story was no doubt familiar, smiled, as Lloyd George 
did also. But otherwise the British seemed to see nothing humorous in the 
anecdote. French, Italians and Japanese plainly did not understand the 


® Archives of Department of State. 
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story. You cannot translate a joke. And when President Wilson’s speech 
had been translated, the amusing anecdote had become but a dry-as-dust 
argument. Next morning, however, when the council met again, President 
Wilson went out of his way to shake my hand, as if to thank me for my 
appreciation of his attempt to be humorous. 

In illustration of his argument he cited the relation between British South 
Africa and German Southwest Africa. Either the German territory ought 
to be annexed to South Africa, or some method of administering the territory 
had to be devised. This method he held was that of a mandate from the 
League. In such administration, no discrimination against any member 
of the League was to be permitted. 

At this Lloyd George interrupted with the statement that, under present 
arrangements, South Africa gives Great Britain a preference of three per 
cent in customs charges, and asked: “If South Africa should have a mandate 
to administer German Southwest Africa, will Great Britain enjoy such 
preference there?” President Wilson replied in the negative. In all man- 
dated territories, so he held, all members of the League were to be on a foot- 
ing of perfect equality in trade.!° 

General Botha at once protested. The peoples of the two regions, he 
said, were identical; there was nothing but an imaginary boundary between 
the two colonies; and, if different customs regulations were to be enforced, a 
cordon of police would have to be placed around the colony. Premier 
Hughes of Australia made a similar protest against the proposal to deny 
Australia the right to annex German New Guinea to British New Guinea, 
adjoining it on the south. 

As the discussion bordered upon the acrimonious, Lloyd George sug- 
gested that an adjournment be taken until the next morning. He added 
that he wished to consult his experts. 

The whole question was discussed again on the morning of January 28 
and on the afternoon of January 30. Premier Massey, of New Zealand, and 
Premier Hughes, of Australia, were very vigorous in their plea for annexa- 
tion. It was pointed out that administration under a mandate instead of 
by annexation was like developing a leasehold instead of a freehold. There 
was a lack of security under the leasehold. The development of New Guinea 
would require financing, and people would not be very willing to loan money 
where there was no permanent possession assured. 

President Wilson asked if Messrs. Massey and Hughes were laying down 
an ultimatum to the conference. Mr. Massey said: “No.” Mr. Hughes 
was deaf and had a telephone fastened to his ear. He had his face turned 
from the President, so did not hear the question. Some one nudged him and 
interrupted his speech. He asked that the question be repeated. ‘Are you 
laying down an ultimatum to the conference?” he was asked. “Yes,” he 
replied, “Its about that.” 


10 My Diary. 1 My Diary. 
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General Botha complained of the effect of the discussion upon his people 
in South Africa. He said he had just received a cable message, saying: 
“Come home at once.” He thought these discussions ought not to be given 
to the press until some decision had been reached. President Wilson agreed 
with him and complained that some members of the conference were violat- 
ing the agreement as to secrecy. The American and British newspapers 
were those best supplied with the facts. The French papers were very witty 
in their comments upon the contradiction between the early slogan: “Open 
covenants openly arrived at” and the then demand for secrecy. 


THREE KINDS OF MANDATES 


A general agreement upon the phraseology of a compromise was reached 
on January 30. This was substantially that now found in Article XXII of 
the Covenant of the League. The mandated territories were divided into 
three classes. Certain communities of the Turkish Empire were to be 
provisionally recognized as independent nations, requiring from the man- 
datory nothing more than administrative advice and assistance. Other 
peoples, such as those of Central Africa, are at such a stage of development 
that the mandatory must be responsible for freedom of conscience or religion, 
subject only to the maintenance of public order and morals, for the prohibi- 
tion of the slave trade, arms traffic and liquor traffic, and for the prevention 
of fortification, the establishment of military and naval bases, and of the 
military training of the inhabitants for other than police purposes and de- 
fence of territory. Moreover, equal opportunities for the trade and com- 
merce of other members of the League must be provided. The third class is 
described as follows: 


There are territories, such as Southwest Africa and certain of the 
South Pacific Islands, which, owing to the sparseness of their population, 
or their small size, or their remoteness from the centers of civilization, or 
their geographical contiguity to the territory of the mandatory, and other 
circumstances, can be best administered under the laws of the mandatary 
as integral portions of its territory, subject to the safeguards above- 
mentioned in the interests of the indigenous population.” 


There are several things to be noted in this classification. The third class 
is so defined as to meet the objections of Australia, New Zealand and South 
Africa. Their plea for annexation is practically granted, since these man- 
dated territories are to be administered as integral portions of the mandatory’s 
own territory. The second thing to be noted is that, while territories taken 
from Turkey and from colonial Germany were to be placed under manda- 
tories, European territories taken from the enemy powers were not so treated, 
but were definitely annexed to the victorious states concerned. The third fact 
deserving attention is that the Japanese mandate apparently does not fall 
within any of the three classes defined in Article XXII. The first class con- 


12 Text of Covenant of League, Art, XXII. 
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sists entirely of communities “formerly belonging to the Turkish Empire.” 
The second class is especially concerned with peoples of “Central Africa,” 
although there is a vague reference to “other peoples.” The third class in- 
cludes “territories, such as Southwest Africa and certain of the South Pacific 
Islands.” No reference is made to the North Pacific Islands or to the former 
German colony in Shantung. The latter being territory of an allied nation, 
would naturally be expected to revert to that ally, but was strangely being 
demanded by another ally. 


MISSIONARY OBJECTIONS 


The omission of the North Pacific Islands from any specific mention in the 
Covenant was brought to my attention on February 15 by an American mis- 
sionary thoroughly acquainted with the islands of the Japanese mandate.'® 
He pointed out that the clause, forbidding the sale of arms and liquor to the 
natives of mandated territories, was so placed as to refer only to Central 
Africa and could not be held to apply to the North Pacific Islands. But his 
chief concern very naturally was for the inhabitants of the Marshall and 
Caroline groups, who had been Christianized by American missionaries. He 
stated that the first missionaries to the Marshall Islands had been sent by the 
Hawaiian Missionary Society, and that proximity and cultural connection 
would suggest an American mandate. He thought that under a Japanese 
mandate the mission schools would gradually be swallowed up by government 
schools, and that the Japanese language would be made to supplant the 
English that had been taught to the natives by American missionaries. This, 
of course, was to be expected. He believed that if a plebiscite were taken, 
the people of the Marshall and Caroline Islands would ask to be placed under 
American administration. I promised to bring his statement to the atten- 
tion of the American Delegation. This I did, but the delegation was much 
more concerned about the Province of Shantung than about the Pacific 
Islands. 

The fears of the missionary were not wholly justified. The mandate is- 
sued to Japan contains all the restrictions prescribed for mandates relating to 
territories in Central Africa, forbidding slavery and forced labor, regulating 
traffic in arms and ammunition, forbidding traffic in opium and liquor, secur- 
ing freedom of religion, and denying the right to fortify or establish military 
bases. This in fact is required by Article XXIII of the Covenant.'* 


THE LEAGUE AND THE MANDATE 


As is well-known now, Japan obtained at Paris all that her government had 
demanded. The thing which more than any other contributed to this success 
was Japan’s indifference to membership in the League of Nations and an 
18 My Diary. 

14 Art. XXIII, (b) (c) and (d). The article does not refer alone to mandated territories, but 
is more general in application. 
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intimation that, if her claims were not allowed she would not enter the League. 
President Wilson had his heart set upon the formation of such a League as a 
means to prevent war, and the fear that Japan might refuse to enter such an 
organization weighed heavily no doubt in his decision to yield to Japan’s 
desire. 

When the plan for the League was first proposed, it met with little favor in 
Japan. Subsequently when it appeared that Great Britain and the United 
States were in earnest, the Japanese press took a more favorable tone. On 
March 20, however, a cable message from Tokyo informed the American 
Delegation that the Japanese newspapers had returned to their original atti- 
tude of opposition to the League. They were represented as demanding an 
amendment to the Covenant of the League, abolishing race discrimination 
among the members of the League. The press urged that Japan hold aloof 
until that demand should be satisfied. The matter was voted upon by the 
members of the League, but, inasmuch as unanimity was required, and there 
were votes against the recognition of racial equality, the chair ruled that 
the proposal had been defeated. Theoretically, race equality ought to be 
admitted, but the unwillingness to do so was due to the fear that restrictions 
upon immigration of Orientals into the United States, Canada and Australia 
might be called in question. 

The uncertainty respecting Japan’s attitude towards the League con- 
tinued until near the time for the signature of the Treaty of Peace with Ger- 
many. On April 25, 1919, the Council of Three was occupied with the thorny 
question of Shantung. Lloyd George proposed that Mr. Balfour, of the 
British Delegation, be asked to talk with the Japanese. He did so. On 
April 28 the minutes have this entry: 

Mr. Balfour said Baron Makino had come again to see him on Sunday 
evening. With great delicacy, but perfect clearness he had indicated 
that Japan wanted a decision on the Japanese claim as a whole. He had 
pointed out that Japan was asked to agree to the League of Nations 
although she could not obtain recognition of her claims for equality of 
treatment. He had said that public opinion in Japan was much con- 
cerned on this question, that if Japan was to receive one check as regards 
Shantung and another check as regards the League of Nations the 
position would be very serious. Consequently it was very important to 
obtain a decision on the question of Shantung before the plenary meet- 
ing to be held the same afternoon on the subject of the League of Nations. 
He understood that if Japan received what she wanted in regard to 
Shantung, her representatives at the plenary meeting would content 
themselves with a survey of the inequality of races and move some ab- 
stract resolution which would probably be rejected. Japan would then 
merely make a protest. If, however, she regarded herself as ill-treated 
over Shantung, he was unable to say what line the Japanese delegates 
might take.15 

The Japanese obtained the assurance they wanted as regarded Shantung, 
and they entered the League of Nations, but it is evident from the citation 

46 Archives of Department of State. 
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made that membership in the League was not welcomed with enthusiasm in 
Japan. It seems equally evident that the fear of Japan’s refusal to enter 
the League won assent to her demands. Secretary Lansing also stated that 
“President Wilson was convinced that the Japanese delegates would decline 
to accept the Covenant of the League of Nations if the claims of Japan to the 
German rights (in Shantung) were denied.” He adds: 

It was especially unfortunate that the President considered the 
formation of the League in accordance with the provisions of the Cove- 
nant to be superior to every other consideration and that to accomplish 
this object almost any sacrifice would be justifiable.’® 

Secretary Lansing thought that the Japanese threat of refusing to join the 
League was mere bluff.!7_ In this he probably was mistaken. 


THE ISLANDS AT THE WASHINGTON CONFERENCE 


The mandated islands in the Pacific were the subject of further considera- 
tion at the Washington Conference on Limitation of Armament and on Pacific 
and Far Eastern Questions, held in 1921-1922. The Four-Power Treaty, 
signed December 13, 1921, pledges the four powers—the United States, Great 
Britain, France and Japan—mutually to respect their rights in relation to 
their insular possessions and insular dominions in the region of the Pacific 
Ocean. The ratification of this treaty was to terminate the Anglo-Japanese 
Alliance, which had been a source of friction between the United States and 
Great Britain. A declaration signed the same day with the treaty makes 
the treaty applicable to the mandated islands, but with the understanding 
that this was not to be deemed an assent to the mandates by the United States, 
and was not to preclude agreements between the United States and the man- 
datory powers respectively in relation to the mandated islands.1® 

The first of such agreements was signed by representatives of the United 
States and Japan six days after the close of the conference, on February 11, 
1922. Ratifications were exchanged on July 13, 1922, and the treaty was 
proclaimed the same day. This treaty relates to the islands under the man- 
date of Japan. It recites the surrender of the islands by Germany to the 
Allied and Associated Powers, of which the United States was one; notes that 
the United States did not ratify the Treaty of Peace, but by separate treaty 
with Germany did retain all the benefits accruing to the United States; notes 
that a mandate for the government of the islands had been granted to Japan 
by the League of Nations, and stipulates that in consideration of the require- 
ments of the mandate—that is to say, relating to religious freedom, prohibi- 
tion of forced labor and other provisions securing the welfare of the inhab- 
itants—the United States assents to the administration of the mandate by 
Japan. The stipulations regarding rights in Yap, I have already mentioned. 
It was further provided that no modification of the mandate was to be made 


16 Lansing, op. cit., p. 245. 17 Idem. 
18 Official Report of Conference. 
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without the consent of the United States, and that the American Govern- 
ment was to receive a duplicate of each annual report made to the League. 
There is one other provision that deserves especial mention. Missionaries 
were to be allowed to carry on their religious and educational work, but the 
Japanese Government was “to have such control as is necessary to the main- 
tenance of public order and good government, and to take all measures re- 
quired for such control.” There is nothing remarkable in this phraseology. 
All governments that grant religious liberty make reservations of this kind. 
But there may be great difference of opinion as to what constitutes “good 
government.” A bureaucracy, devoted to minute regulation of individual 
conduct and social affairs, may very easily by its requirements disrupt the 
educational program of the missionary societies and make their work un- 
profitable. 


MISSIONARY WORK 


An examination of the reports of the American Board shows that just before 
the outbreak of the World War, American missionaries were at work in 
fourteen islands. After Japanese occupation, the islands were under mili- 
tary administration, and inter-island communications were interrupted. 
Matters were improved after the end of the war, and particularly after the 
removal of restrictions upon travel and postal communication. But the 
report for the year 1932 says: 

“The Board has reluctantly decided to close the Micronesian Mission,” 
that is to say, the mission in the islands under the Japanese mandate. The 
report states furthermore that “at the end of five years all financial help will 
be withdrawn.” 1® This decision seems to indicate that the fears expressed 
by the missionary who visited me in Paris may not have been wholly un- 
founded. 


JAPAN’S ADMINISTRATION 


Nevertheless, the true test of the Japanese administration is not to be 
sought in the success or failure of any particular mission, but rather in the 
effect of that administration upon the welfare of the inhabitants of the islands. 
The mandate given to Japan requires that annual reports shall be made to the 
League of Nations. These reports have been made very regularly and very 
fully by the Japanese Government. From these we learn that the military 
administration gave way in 1922 to a civil government. This government is 
under the control of the Director of the South Seas Bureau, which has its head- 
quarters at Palau in the West Carolines. The director is responsible to the 
Prime Minister of Japan. The bureau is organized upon scientific principles. 
Its methods tend to be paternalistic. If to some they appear to be annoying, 
they are at any rate efficient. Among the many improvements to be noted, 


19 Report of American Board of Commissioners for Foreign Missions, 1932; Micronesian 
Mission. 
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is the attention given to the medical care of the inhabitants. A number of 
educational and judicial reforms have been introduced. Agriculture has been 
promoted and meteorological stations have been established. Two sorts of 
schools are maintained, those for Japanese children, and the “public schools” 
for native pupils. The latter are taught the Japanese language. In 1930 
there were 2,632 pupils in the “public schools.” The islanders as a rule are 
Christians; some Catholic, others Protestant. Religious liberty is granted. 

The chief industries of the islands are the growing of cocoanuts and sugar 
cane, the manufacture of sugar and copra, and the mining of phosphate at 
Angaur. In this mining there are 456 natives employed, together with 78 
Japanese and 5 Chinese. The commerce of the islands is shown in these 
figures for 1931: imports, Yen 4,782,000; exports, Yen 8,635,000.7° 

A code of laws especially suited to the customs and condition of the inhab- 
itants has been prepared, and provision has been made for the admission of 
a limited number of qualified natives to the civil service. These reports 
encourage the belief that the islands are governed, as required by the 
Covenant, “in the interests of the indigenous population.” 


WILL THE MANDATE BE REVOKED? 


But Japan has now given notice of her withdrawal from the League. This 
was to have been expected, since her entrance into the League was with reluc- 
tance, and would not have taken place had her demands regarding Shantung 
been refused. Under the provisions of the Covenant, however, no nation can 
withdraw until after two years’ notice of intention so to do, and even then not 
unless all its obligations under the Covenant shall have been fulfilled.2! One 
of Japan’s obligations would seem to be to comply with the decision of the 
League Assembly in the matter of the rape of Manchuria. But it is prac- 
tically impossible to compel any nation to remain in the League against its 
will. Under Article XVI of the Covenant, however, a nation that has violated 
the Covenant may be declared to be no longer a member of the League. 

Assuming that Japan’s relations with the League are to be definitely severed, 
what is likely to be done about the mandated islands? The original intent 
of the League undoubtedly was to grant mandates to members of the League 
only. But at that time it was assumed that no important nation would 
remain outside the League. A power that grants a mandate ought to be able 
to revoke it, but the revocation would seem to require that there should first 
be some violation of the terms of the mandate. The mandate granted to 
Japan does not appear to have been conditioned upon her remaining in the 
League. The requirements of the mandate seem to have been carefully 
observed by Japan. But Japan, having refused to abide by the decision of 
the Assembly in the Manchuria affair, the League might revoke the mandate 
as a penalty for recalcitrance. To the writer it seems most unlikely that the 
League will do anything of the sort. The League will most likely hope that 


20 Report to the League, 1930. 21 Article 1 of the Covenant. 
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Japan may be induced to return to membership at some future time, and a 
revocation of the mandate would not hasten such return, but strengthen 
Japan’s determination to go her own way. 

In this opinion the writer may be mistaken, but, supposing that the mandate 
should be revoked, how is the revocation to be enforced? Japanese states- 
men assure us that their government will not surrender the islands. In that 
case nothing but superior military force can compel her to give up the man- 
date. The islands are not fortified, but any newly appointed mandatory 
would have to overcome the naval strength of Japan in order to take posses- 
sion of them. The American people are most unlikely to support a war for 
such a purpose, and more especially since we are taking steps to get out of the 
Philippines. Next to the United States, Great Britain is the power most con- 
cerned, but the British people at present seem bent upon promoting peace, not 
war. Germany, formerly in possession of these islands, has been mentioned 
as desiring their return to her, but is Germany prepared to fight Japan for 
them? Germany seems to have enough in Europe fully to occupy her atten- 
tion. War to enforce a revocation of Japan’s mandate seems to the writer to 
be most improbable, although it is possible that, if Japan should resort to mili- 
tary force to resist a transfer of the mandate, the League might feel bound to 
enforce the penalties provided in Article XVI for such a case, in order to save 
its own honor and influence. 
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THE PERMANENT COURT OF ARBITRATION 


By Man ey O. Hupson 
Bemis Professor of International Law, Harvard Law School * 


1. Arbitration in the Nineteenth Century. While arbitration was em- 
ployed for the settlement of international disputes throughout the nine- 
teenth century,! it was employed more frequently in the later than in the 
earlier part of the century.2. In most cases, resort to arbitration depended 
upon an ad hoc agreement between the states concerned; the tribunal to 
which a dispute was referred was created ad hoc, and it ceased to function 
when the particular dispute was disposed of. It was hardly before the 
middle of the century that states began to agree in advance to have resort to 
arbitration, and these agreements were usually very restricted. General 
bipartite arbitration treaties were all but unknown prior to 1850; and even 
when they became more numerous their provisions were seldom all-embrac- 
ing. Increasingly, however, states began to agree in advance to arbitrate 
special questions.‘ In a few cases, provisions for the arbitration of certain 
disputes were included in multipartite instruments: the Universal Postal 
Convention * of October 9, 1874 (Article 16), the General Act of Brussels ° 
of July 2, 1890 (Article 55), and the Convention on Railway Freight Trans- 
portation 7 of October 14, 1890 (Article 57), are outstanding examples. A 


* On May 6, 1933, the Secretary of State announced the President’s appointment of Pro- 
fessor Hudson as a member of the Permanent Court of Arbitration, for a term of six years. 
The United States members are now Elihu Root, John Bassett Moore, Newton D. Baker, 
and Manley O. Hudson.—Eb. 

1 For lists of arbitrations during the nineteenth century, see 2 Anales de la Corte de Jus- 
ticta Centroamericana (1912., p. 58; Darby, International Tribunals (4th ed. 1904), pp. 771- 
900; H. La Fontaine, “ Histoire sommaire et chronologique des arbitrages internationauz,” 4 
Revue de Droit International et de Législation Comparée (2 ser.), pp. 352, 558, 623; H. La 
Fontaine, Pasicrisie Internationale (1902), p. 651; Ralston, International Arbitration from 
Athens to Locarno, pp. 345-355. See also, 5 Moore, International Arbitrations, pp. 4851 
ff.; Dreyfus, L’ Arbitrage International (1892), pp. 154 ff. 

2 De Lapradelle and Politis record 28 cases for the period from 1798 to 1855, and 42 cases 
for the period from 1856 to 1872. Recueil des Arbitrages Internationauz, I (1905), II (1924). 
La Fontaine lists 43 cases for the period from 1794 to 1860, and 134 cases for the period from 
1861 to 1900. Pasicrisie Internationale, p. viii. 

3 For a list of arbitration treaties concluded between 1828 and 1914, see Denys P. Myers, 
“ Arbitration Engagements,’’ World Peace Foundation Pamphlet Series, Vol. V (1915), No. 
5. Myers lists four treaties for the period from 1828 to 1850, and 38 for the period from 1851 
to 1900. William R. Manning lists 228 arbitration treaties to which American states be- 
came parties between 1822 and 1910, only 19 of which were concluded before 1850. Man- 
ning, Arbitration Treaties Among the American Nations (1924), p. ix. 

‘ For lists of general and special compromissory clauses in treaties, see La Fontaine, Pasi- 
crisie Internationale, p. x; Cory, Compulsory Arbitration of International Disputes (1932), 
p.8. 565 British and Foreign State Papers, p.13. ‘82id.,p.55. 782 id., p. 771. 
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multipartite arbitration treaty, based upon a ‘“‘plan”’ adopted by the Con- 
ference of American States held at Washington in 1889-90, was signed by the 
representatives of eleven American states on April 28, 1890, but it was never 
brought into force.’ Progress both in the conduct of arbitrations and in the 
negotiation of agreements to arbitrate paved the way for a regularization of 
the process of arbitration; at the end of the nineteenth century the time 
seemed to be ripe for the creation of a permanent agency for arbitration, and 
once that step had been taken the conclusion of arbitration agreements 
proceeded at an almost feverish pace.® 

2. Convention for the Pacific Settlement of International Disputes of 
July 29, 1899. This convention, the greatest achievement of the Peace 
Conference at The Hague in 1899, was in a sense a codification of the law of 
pacific settlement up to that time. It covered the subject of good offices and 
mediation; it provided for international commissions of inquiry; and it estab- 
lished a system of arbitration for which new agencies were created. The 
most significant part of the convention relates to the organization of the 
Permanent Court of Arbitration, ‘‘competent for all arbitration cases unless 
the parties agree to institute a special tribunal.’”’ The convention also out- 
lines a scheme of arbitral procedure, which states desiring to do so may 
employ. The formal articles of the convention have frequently been referred 
to as a model to be followed; but their provisions are inadequate, particularly 
as to the date of the convention’s coming into force, and as to the effect of 
revision; nor was any provision made for later signature. On September 4, 
1900, ratifications of the convention were deposited at The Hague by seven- 
teen of the signatory states, and the convention may be said to have entered 
into force on that date; nine of the signatories deposited ratifications there- 
after..° On June 14, 1907, a protocol " was signed on behalf of the states 
which had ratified the Convention for the Pacific Settlement of International 
Disputes, for the purpose of enabling states not represented at the Conference 
of 1899 but invited to the Conference of 1907 to adhere to the convention. 
On June 15, 1907, a procés-verbal was opened to receive and record the ad- 
hesions; seventeen Latin American states thus adhered to the convention of 
July 29, 1899.” 


® Scott, International Conferences of American States, p. 40. 

* The collections of Traités Generauz d’ Arbitrage Communiqués au Bureau International de 
la Cour Permanente d’ Arbitrage, 1st series (1911), 2d series (1914), 3d series (1921, 1928), 4th 
series (1929), 5th series (1932), contain the texts of 125 treaties concluded between 1899 and 
1914. See also Chr. L. Lange, L’ Arbitrage Obligatoire en 1913 (Brussels, 1914). 

10 The following signatories deposited ratifications: United States of America, Austria- 
Hungary, Belgium, Bulgaria, China, Denmark, France, Germany, Great Britain, Greece, 
Italy, Japan, Luxemburg, Mexico, Montenegro, Netherlands, Persia, Portugal, Rumania, 
Russia, Serbia, Siam, Spain, Sweden and Norway, Switzerland, and Turkey. Reservations 
were made by the United States of America, Rumania, Serbia and Turkey. 

4 For the text, see 100 British and Foreign State Papers, p. 276. 

” Argentina, Bolivia, Brazil, Chile, Colombia, Cuba, Dominican Republic, Ecuador, 
Guatemala, Haiti, Nicaragua, Panama, Paraguay, Peru, Salvador, Uruguay, and Venezuela. 
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3. The Convention for the Pacific Settlement of International Disputes of 
October 18, 1907. The Second Peace Conference at The Hague, in 1907, 
undertook a reéxamination of the Convention of 1899 with a view to its 
“improvement.” The result was a new text of 97 articles, instead of the 
original 61, in which many changes were made. The later convention was 
designed to ‘‘replace as between the contracting Powers”’ the earlier conven- 
tion. It came into force on November 27, 1909, when eleven of the signa- 
tories deposited their ratifications.“ Various states which ratified or ad- 
hered to the Convention of 1899 failed to ratify the Convention of 1907, 
however; for these states the Convention of 1899 remains in force, both 
inter se and vis-d-vis all other states which ratified or adhered to the Conven- 
tion of 1899 and which may also have ratified or adhered to the Convention 
of 1907. Certain states have adhered to the later convention which are not 
bound by the earlier one.“ In practice, it seems to have been of little conse- 
quence whether a state which has ratified or adhered to the 1899 Convention 
has also ratified the 1907 Convention; in numerous instances states which 
have not ratified the latter convention have been parties to arbitrations 
under it. 

4. Legal Status of the Permanent Court of Arbitration. The Permanent 
Court of Arbitration exists, today, under the two conventions, that of 1899 
and that of 1907. By Article 20 of the former, the “‘signatory Powers” 
undertook to organize a Permanent Court of Arbitration; by Article 41 of the 
latter, the “‘contracting Powers” undertook to maintain the existing Per- 
manent Court of Arbitration ‘‘as established by the first Peace Conference.” 
The list of Puissances contractantes published annually by the Conseil Ad- 
ministratif therefore includes all of the forty-six states which have ratified or 
adhered to either of the two conventions, with a single exception.!” 

5. Structure of the Permanent Court of Arbitration. As an institution, 
the Permanent Court of Arbitration may be said to embrace three bodies: 
(1) a panel of members; (2) an International Bureau; and (3) an Administra- 
tive Council. 
13 With reservations in some cases. 
14 These include Argentina, Bulgaria, Chile, Colombia, Dominican Republic, Ecuador, 
Great Britain, Greece, Italy, Paraguay, Persia, Peru, Serbia (Yugoslavia), Turkey, Uru- 
guay, and Venezuela. 

46 These are Czechoslovakia, Finland and Poland. Article 94 of the 1907 Convention 
seems to require an “entente ultérieure”’ as a condition precedent to such adhesion; on being 
notified of the desires of these states to adhere to the convention, the Netherlands Govern- 
ment submitted them to the appreciation of the signatory states which gave their assent. 
No formal agreement was entered into. 

16 For instance, though Great Britain has not ratified the 1907 Convention, it has been a 
party to several arbitrations under it. 

17 Neither Russia nor the Union of Soviet Socialist Republics is included in the current list 
of Puissances contractantes. The Union of Soviet Socialist Republics seems to take no part 
in maintaining the Permanent Court of Arbitration, though Russia had ratified the 1907 
Convention. 
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(1) The members of the court, who are in no sense judges, are the persons 
nominated as such by the states parties to one or both of the conventions of 
1899 and 1907. Each state may name four members, who should be “‘of 
known competence in questions of international law, of the highest moral 
reputation, and disposed to accept the duties of arbitrator.’”’ In earlier 
years, the members usually numbered about 75; in later years they have 
numbered around 150.'8 It was originally planned that the members of the 
court should hold an inaugural meeting; but the plan was abandoned, and no 
attempt has ever been made to assemble the members as such. Hence, the 
members of the court can hardly be said to form a body in a strict sense, and 
they have never functioned as a body. Instead they form a panel from 
which arbitrators may be chosen. The number of members of the court who 
have actually served as arbitrators is relatively small. In thirty-three 
years, the total number of members has been about 450; but only 29 members 
have served as members of tribunals.’® 

(2) The International Bureau, established at The Hague,”° consists of the 
Secretary-General of the Permanent Court of Arbitration, and a small staff 
with usually a first secretary; in 1933, the staff comprised a second secretary 
and a subordinate personnel of three persons. The Secretary General has 
always been of Dutch nationality,”! though this is not required by the con- 
ventions. The Bureau acts as the registry of the Permanent Court of 
Arbitration (Art. 22 of the 1899 Convention, Art. 43 of the 1907 Conven- 
tion). It serves as the channel for communications relating to meetings of 


tribunals, and it has charge of the archives and conducts the administration. 
It is authorized to place its premises and staff at the disposal of the contract- 
ing Powers for any special arbitration (Art. 26, 1899; Art. 47, 1907). It also 
acts as the registry for commissions of inquiry which meet at The Hague 
(Art. 15, 1907). The Secretary-General of the Permanent Court of Arbitra- 


18 Some of the parties to the conventions do not keep their national groups filled; the Rap- 
port du Conseil administratif, 1933, lists 152 members on March 10, 1933. 

19 The United States of America, for instance, has had eleven members of the Permanent 
Court of Arbitration, of whom only three have acted as members of tribunals. 

20 The Bureau has had its offices in the Peace Palace at The Hague since August 28, 1913, 
when the Peace Palace was inaugurated. Formerly, its offices were at 71 Prinsegracht, The 
Hague. 

*t The first Secretary-General, Baron Melvil de Lynden, served in that capacity from Octo- 
ber 1, 1900 to August 1, 1901. His successor, Mr. L. H. Ruijssenaers, served from 1901 to 
1905. Baron Michiels van Verduynen served as Secretary-General from October 1, 1905, 
until his death on February 4, 1929. The present Secretary-General, Dr. C. Crommelin, 
assumed office on April 18, 1929. 

Art. 21 of the Statute of the Permanent Court of International Justice provides that “the 
duties of Registrar of the Court shall not be deemed incompatible with those of Secretary- 
General of the Permanent Court of Arbitration.’”” When a vacancy in the latter office was 
about to be filled in 1929, the Registrar drew this provision to the attention of the President 
of the Administrative Council of the Permanent Court of Arbitration. Publications of the 
Court, Series E, No. 5, p. 246. 
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tion usually acts as secretary-general of tribunals within the framework of the 
court, and frequently of special arbitral tribunals meeting at The Hague. 
The expenses of the Bureau are borne by the states parties to the conventions 
in the proportion fixed for the International Bureau of the Universal Postal 
Union; as they are not large—88,000 Dutch florins (about $35,000) in 1932— 
this system works fairly satisfactorily. Yet the Bureau has never had 
adequate funds, and the necessity of the parties’ meeting the expense of 
compiling and publishing the records of arbitrations has at times caused some 
inconvenience. 

(3) The Administrative Council is composed of the Minister of Foreign 
Affairs of the Netherlands, as President, and of the diplomatic representa- 
tives at The Hague of states parties to the conventions. This Council, 
which has the direction and control of the International Bureau, meets with 
some frequency, and at least annually. Its first meeting was held on July 
19, 1900, even before the deposit of the ratifications of the 1899 convention. 
On September 19, 1900, the Council adopted a réglement d’ordre* and on 
December 8, 1900 a réglement for the Bureau.” Its procés-verbauz are not 
published. A financial commission, on which the various states are repre- 
sented in rotation, approves the annual budget of the International Bureau. 
The Council also nominates one member of the Council of Directors of the 
Fondation Carnegie, established by the Netherlands Government to adminis- 
ter the Peace Palace at The Hague. The Council publishes an annual 
report on the work of the court, on the functioning of its administrative 
services, and on its expenditures. 

6. Position of Members of the Permanent Court of Arbitration. No im- 
perative duties of any kind devolve on the members of the Permanent Court 
of Arbitration as such.” Possibly a member should hold himself in a posi- 
tion to accept an invitation to act as arbitrator, and yet such an invitation 
may be declined. Nor does one have any special privileges as a member of 


2 Under this system each state chooses the class into which it will be placed, and the 
various classes contribute different numbers of units. These now depend on the Universal 
Postal Convention signed at London, June 28, 1929; in 1932, states in the first class con- 
tributed 25 units each, and those in the seventh class contributed one unit each. The 
United States of America, the Argentine Republic, China, France, Germany, Great Britain, 
Italy, Japan and Turkey are in the first class. See the Rapport, 1933, p. 16. 

% In 1933, twelve of the Puissances contractantes were not represented at The Hague and 
hence were not represented on the Administrative Council. 

24 For the text, see 94 British and Foreign State Papers, p. 722. 

% For the text, see 94 id., p. 724. 

% Apart from The Hague conventions, however, the Statute of the Permanent Court of 
International Justice (Articles 4 and 5) provides for nominations of candidates in the elec- 
tions of judges and deputy judges, by the national groups in the Permanent Court of Arbi- 
tration “belonging to the States mentioned in the Annex to the Covenant or to the States 
which join the League subsequently.” In 1921, the national group “belonging to” the 
United States of America declined to admit that any duty or authority had been imposed on 
it by these articles of the Statute. League of Nations Document, A. 42. 1921. V. 
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the Permanent Court of Arbitration. Under Article 24 of the 1899 Conven- 
tion, a member of the court is to enjoy diplomatic privileges and immunities 
while in the exercise of his duties and outside the territory of his own state;?? 
Article 46 of the 1907 Convention confers this privilege only on a member of 
a tribunal. On the other hand, a member of the court may be under a dis- 
ability. In connection with the Venezuelan preferential claims arbitration 
in 1903, strong objection was made to a member’s acting as counsel before a 
tribunal,?* but the objection did not prevail. The Convention of 1907 pro- 
vides that a member of the court may not act as agent, counsel or advocate 
before an arbitral tribunal except on behalf of the state which appointed 
him.2® In the United States-Venezuelan arbitration in 1910, it was stipu- 
lated in the compromis that no member of the court should appear as counsel. 

7. Nature of the Permanent Court of Arbitration. The Permanent Court 
of Arbitration is not in any sense a tribunal, though it is quite commonly 
referred to as ‘‘the Hague tribunal.’’ Instead, it is a device for facilitating 
the creation of tribunals and a machinery for aiding in the conduct of arbitral 
proceedings. The name of the Permanent Court of Arbitration is therefore 
a misnomer,* and it was partly responsible for a deception of public opinion 
which led expectations to be entertained which could never be fulfilled. The 
institution created in 1899 is not a court; it is permanent only in the sense 
that a permanent International Bureau exists and that the Administrative 
Council is constituted as a continuing body. It is somewhat misleading 
therefore to speak of it as a permanent court, and the use of that term may 
have confused thinking about the Court of Arbitral Justice proposed in 1907 
and about the Permanent Court of International Justice created in 1920. 
Having no existence as a court, the Permanent Court of Arbitration pos- 
sesses no competence; Article 53 of the Convention of 1907 does appear to 
confer on the ‘“‘ Permanent Court”’ a competence to settle a compromis at the 
request of but one of the parties, for a dispute covered by a general treaty of 
arbitration made after the convention came into force, on certain conditions, 
or for a dispute arising from contract debts claimed by one state as due to its 
nationals from another state provided an offer of arbitration has been ac- 
cepted; but the article confers no competence in fact because of the way it 


27 A French law of December 2, 1903, provided that alien members of a tribunal created 
under the Hague Convention of 1899 and sitting in France should enjoy diplomatic privileges 
and immunities. 18 Bulletin des Lois (12th ser.), p. 453; Dalloz, Jurisprudence Générale 
(1904), Part IV, p. 7; 98 British and Foreign State Papers, p. 848. 

28 The British Government protested against the appointment of M. Renault as counsel 
before the tribunal, because he was a member of the Permanent Court of Arbitration; coun- 
sel for Venezuela made a similar protest in general terms, on the ground that members acting 
as counsel would possess advantages over counsel who were not members. 

*? Apparently, however, this disability does not prevent a member of the court from giving 
legal advice. See the Rapporteur’s statement in Scott, Reports to the Hague Conferences, 
p. 344. See, also, Scott, The Hague Peace Conferences, I, p. 294. 

8° See Report of the Advisory Committee of Jurists, 1920. Procts-verbaur of the Pro- 
ceedings (The Hague, 1920), p. 698. 
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must be carried out,*! and no compromis has ever been drawn up under 
Article 53. 

8. Alternative Methods of Arbitration. The Hague Conventions are in no 
sense agreements to arbitrate; the effort made at the Second Peace Confer- 
ence to incorporate such an agreement into the 1907 Convention failed 
completely. Nor isa state which is a party to one or both of the conventions 
under any duty to employ the agencies provided by the conventions or to 
follow the procedure outlined in them, when it has agreed with another state 
which is also a party to arbitrate a question. Numerous arbitrations have 
been conducted since 1899 wholly outside the framework of the conventions.” 
The statement in Article 21 (1899), and Article 42 (1907), that ‘‘the Perma- 
nent Court is competent for all arbitration cases unless the parties agree to 
institute a special tribunal’? means no more than that a tribunal may be 
recruited for any case out of the membership of the court. Strictly, an 
agreement to arbitrate in accordance with or pursuant to the provisions of 
either Hague Convention is so indefinite as to have little meaning. The 
conventions envisage three different processes: (1) arbitration conducted by 
a tribunal of the Permanent Court of Arbitration; (2) arbitration conducted 
by a special arbitral tribunal; (3) arbitration conducted by summary pro- 
cedure under Chapter IV of the Convention of 1907, by a tribunal which may 
or may not be composed of members of the Permanent Court of Arbitration. 
Strictly, under Article 24 (1899), and Article 45 (1907), all of the members of 
a tribunal must be chosen from the general list of the court, before the parties 
can be said to have had recourse to the Permanent Court of Arbitration. In 
its annual reports, the Administrative Council therefore lists as special ar- 
bitral tribunals all of those in which any of the members was not a member of 
the court.* 

9. Cases before Tribunals of the Permanent Court of Arbitration. The 
annual report of the Administrative Council for 1932 lists twenty-one Af- 
faires d’ Arbitrage jugées, of which six are said to have been before special 
arbitral tribunals.** The terms of submission in these cases varied very 
much, and in some of them there was but a remote connection with the 
agencies of the court.* To understand the precise réle played by the Per- 

31 The explanation in Article 54 that the compromis is to be fixed by a commission of five 


members selected as provided in Article 45, robs Article 53 of its apparently compulsory feature. 

#2 For a list of arbitrations since 1900, see Cory, Compulsory Arbitration of International 
Disputes (1932), pp. 235-238. 

33 Tt also lists the France-Great Britain tribunal in the Chevreau claim case and the United 
States-Sweden tribunal in the case of the S.S. Kronprins Gustaf Adolf and S.S. Pacific, as 
special tribunals, though the sole arbitrator in each of these cases was a member of the 
Permanent Court of Arbitration. 

34 Rapport du Conseil administratif de la Cour Permanente d’ Arbitrage (1932), pp. 47-48. 

% Two convenient collections of the awards of tribunals have been published: James 
Brown Scott, Hague Court Reports (1916), Hague Court Reports, second series (1932); and 
George Grafton Wilson, The Hague Arbitration Cases (1915). See also, James Brown 
Scott, Les Travaux de la Cour Permanente d’ Arbitrage de la Haye (1921). 
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manent Court of Arbitration, it is necessary to examine the facts in each of 
these twenty-one cases in some detail. On the other hand, certain arbitra- 
tions not listed in the report of the Administrative Council, notably the 
American-British claims arbitration under the special agreement of August 
18, 1910,** have as much relation to the Conventions for Pacific Settlement 
as some of those which are listed. 

(1) Untrep States or America-Mexico: Pious Fund Case (1902).*7 
Under a “‘ protocol of agreement”’ signed at Washington, May 22, 1902, this 
case was referred to a special tribunal consisting of four arbitrators and an 
umpire. Each party was to name two arbitrators, “not native or citizen of 
the parties,” and the umpire was ‘“‘to be selected in accordance with the 
provisions of the Hague Convention” of 1899. All of the members of the 
tribunal were members of the Permanent Court of Arbitration, though this 
was not required by the protocol of agreement. It was provided in the 
agreement that the arbitrators should, unless otherwise stipulated, be con- 
trolled by the provisions of the Hague Convention of 1899. The tribunal 
was required to meet at The Hague in the quarters which may be provided 
by the International Bureau constituted under the Convention of 1899; later 
meetings were envisaged ‘‘at Brussels if the court should determine not to sit 
at The Hague.”’ Prior to the signing of the protocol of agreement, the Mexi- 
can Government had first suggested the reference to ‘‘The Hague Tri- 
bunal,”’ #8 and the two governments seem to have been agreed on this course. 
When the tribunal met at The Hague, it was taken to be a tribunal of the 
Permanent Court of Arbitration. The Secretary-General of the Permanent 
Court of Arbitration was the secretary-general of the tribunal, which met 
from September 15 to October 14, 1902. The proceedings were conducted in 
public. The tribunal was asked to say whether a claim made by the United 
States was within the governing principle of res judicata by virtue of a pre- 
vious arbitral award, and if not, to give such judgment as would seem to be 
just and equitable; by its award of October 14, 1902, the tribunal answered 
the question in the affirmative. After the award was given, the members of 
the tribunal addressed a note to the president of the Administrative Council 
giving their suggestions on the procedure to be followed before the Per- 
manent Court of Arbitration; these suggestions related to the functioning of 
the International Bureau as an intermediary for communications; the choice 


% Under this agreement certain claims were referred to arbitration under Chapter IV of the 
1907 Convention, the tribunal to be constituted in accordance with Articles 87 and 59 of the 
convention, and the procedure to be in accordance with certain of its provisions. Of the 
three original members of the tribunal, only one was a member of the Permanent Court of 
Arbitration at the time of his selection. 

37 Recueil des Actes et Protocoles concernant le litige du “ Fonds Pieux des Californies,” pub- 
lished by the Bureau International de la Cour Permanente d’Arbitrage, The Hague, 1902; 
Scott, Hague Court Reports, p. 1. 

U.S. Foreign Relations, 1902, p. 778. The Government of the United States had first 
suggested arbitration, however. 
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of presidents of the tribunals; the choice of languages and the appointment of 
agents and counsel with reference to such choice; the distinction between 
Vinstruction and les débats; and the desirability of omitting in any future 
compromis provisions relating to a revision of the award.*® 

(2) GeRMANY, GREAT BRITAIN, AND ITALY-VENEZUELA: Preferential 
Claims (1904).4° This case was referred to ‘‘the tribunal at The Hague,” 
under three protocols of May 7, 1903, entered into by Germany, Great 
Britain, and Italy, respectively, with Venezuela. The protocols, which were 
substantially identical, allowed ‘‘any nation having claims against Vene- 
zuela”’ to “‘join as a party in the arbitration.’ 44 The Emperor of Russia 
was invited to appoint three arbitrators ‘‘from the members of the Per- 
manent Court at The Hague,’ none of whom should be a national of any of 
the signatory or creditor Powers. The Emperor of Russia first designated 
M. Mourawieff, Mr. Lardy, and Professor Matzen, all members of the Per- 
manent Court of Arbitration, but the two latter declined to serve because 
their states were interested as creditor Powers; later the Emperor appointed 
Professor Lammasch and M. de Martens, both members of the Permanent 
Court of Arbitration. M. Mourawieff was chosen by his colleagues as presi- 
dent. The protocols provided that, except as otherwise stipulated, the 
procedure should be regulated by the Convention of July 29, 1899. It was 
provided also that the tribunal should meet at The Hague on September 1, 
1903; on that day, only one arbitrator was present, with agents of Germany, 
Spain, the United States, France, Great Britain, Italy, Netherlands, Sweden 
and Norway, and Venezuela. The members of the tribunal did not assemble 
until October 1, 1903. The Venezuelan representatives protested because 
of the delay, and their protest was followed by certain recriminations. The 
Secretary-General of the Permanent Court of Arbitration served as secre- 
tary-general of the tribunal. The question of languages gave considerable 
difficulty; English was finally recognized as the official language, with 
French as subsidiary ‘“‘since it is familiar to the members of the tribunal and 
to the majority of the representatives of the parties.’”’ Certain questions of 
procedure also gave difficulty. The principal question before the tribunal, 
whether Germany, Great Britain and Italy were entitled to preferential pay- 
ment of their claims against Venezuela, was answered in the affirmative, in 
the award given on February 22, 1904. A concluding statement in the 
award invited the Government of the United States of America to see to the 
execution of that part of the award which dealt with a repartition of the 
expenses equally among the parties to the arbitration; this mandate having 


39 The text of the note has not been published by the International Bureau. 

40 Recueil des Actes et Protocoles concernant le litige entre l’ Allemagne, l’ Angleterre et I’ Italie, 
d’une part, et le Vénézuela, d’autre part, published by the International Bureau, The Hague, 
1904; Scott, Hague Court Reports, p. 55. 

41 One or more of the protocols of May 7, 1903, were adhered to by the United States, 
Belgium, France, Mexico, Netherlands, Spain, and Sweden and Norway. 
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been declined by the United States, it was assumed by the Secretary-General 
of the Permanent Court of Arbitration. At the closing session of the tribu- 
nal, the president made some remarks to which the Japanese Government 
later took formal exception. Following a precedent set by the tribunal in 
the Pious Fund Case, after the award was given the members of the tribunal 
addressed a note to the president of the Administrative Council giving their 
observations on certain questions of procedure ;** account was taken of these 
observations by the Second Peace Conference at The Hague, and they led to 
the introduction of certain amendments into the convention. 

(3) France, GERMANY, AND GREAT Britatn-JAPAN: House Tax Case 
(1905). Under a protocol “ of August 28, 1902, concluded by France, 
Germany and Great Britain, respectively, with Japan, this case was referred 
to a tribunal of three persons ‘‘ who are members of the Permanent Court of 
Arbitration at The Hague.”’ France, Germany and Great Britain were con- 
sidered as a single party in the arbitration. Each party was to name one 
arbitrator, and the two arbitrators were to choose an umpire; failing any 
selection, the umpire was to be named by the King of Sweden and Norway, 
but the arbitrators were able to agree on the selection. Both arbitrators and 
the umpire were members of the Permanent Court of Arbitration. The 
Secretary-General of the Permanent Court of Arbitration was the secretary- 
general of the tribunal. Except as otherwise provided in the protocol, pro- 
visions of the Convention of July 29, 1899, were to apply. A problem of 
languages arose over a demand that German be one of the languages, and the 
Japanese asked that the Japanese language be also admitted; it was decided 
that French should be the language of the tribunal, but that either French or 
English might be employed by the parties. The tribunal was asked to say 
whether, under treaties in force, buildings on lands held under perpetual 
lease were exempt from taxation other than that stipulated in the leases. 
This question was answered in the affirmative. The award was given on 
May 22, 1905, the Japanese member of the tribunal dissenting. 

(4) Francre-Great Britain: Muscat Dhows Case (1905). Under an 
agreement of October 13, 1904, this case was referred to arbitration in ac- 
cordance with the provisions of an arbitration treaty of October 14, 1903, the 
parties agreeing ‘‘that the decision of The Hague Tribunal shall be final.’ 
On all points not covered by the agreement, the provisions of the Hague 


® The text is to be found in the Recueil des Actes et Protocoles, not consecutively paged. 

% Recueil des Actes et Protocoles concernant le litige entre l’ Allemagne, la France et la Grande- 
Bretagne, d’une part, et le Japon, d’autre part, published by the Bureau International de la 
Cour Permanente d’Arbitrage, The Hague, 1905; Scott, Hague Court Reports, p. 77. 

‘* The protocol was signed in French on behalf of France and Japan, in German on behalf 
of Germany and Japan, in English on behalf of Great Britain and Japan, and in Japanese on 
behalf of the four states. 

*® Recueil des Actes et Protocoles concernant le Différend entre la France et la Grande-Bretagne, 
published by the Bureau International de la Cour Permanente d’Arbitrage, The Hague, 
1905; Scott, Hague Court Reports, p. 93. 
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Convention of 1899 were to apply. The agreement of October 13, 1904, 
provided that the arbitrators and umpire should be “chosen from among 
the members of The Hague Tribunal,’’ not nationals of the parties. Each of 
the parties was to nominate one arbitrator and these arbitrators were to 
choose an umpire; failing their agreement, the umpire was to be chosen by 
the King of Italy. The arbitrators were unable to reach an agreement, and 
the King of Italy designated Dr. Lammasch as umpire. The International 
Bureau served as intermediary for communicating the cases and counter- 
cases, and the Secretary-General of the Permanent Court of Arbitration 
acted as secretary-general of the tribunal. The award was given on August 
8, 1905, in French, with an official English translation; it deals with the issue 
by France to certain subjects of Muscat of papers authorizing them to fly the 
French flag, and with the nature of the privileges and immunities to be 
enjoyed in consequence of such issue. 

(5) France-Germany: Casablanca Case (1909). Under a protocol of 
November 10, 1908, and a compromis of November 24, 1908, this case was 
referred to an arbitral tribunal composed of five members, who were to be 
selected from the members of the Permanent Court of Arbitration. Each 
government was to choose two arbitrators, of whom one might be a national, 
and the four arbitrators were to choose an umpire. Communications were 
to be exchanged through the Bureau of the Permanent Court of Arbitration. 
The Secretary-General of the Permanent Court of Arbitration was secretary- 
general of the tribunal. Each of the parties agreed in advance to deposit 
with the International Bureau a sum of 3,000 florins to meet the expenses of 
the arbitration. The procedure was to be governed, on all points not cov- 
ered by the compromis, by the provisions of the Hague Convention of 1907. 
Only the opening and closing sessions of the tribunal were public; the Inter- 
national Bureau was authorized, however, to make the procés-verbauz of the 
private sessions available to qualified persons.‘7 The award, given on May 
22, 1909, deals with the settlement of the questions of fact and of law which 
had brought about certain incidents at Casablanca on September 25, 1908. 
Following the rendition of the award, a procés-verbal was signed by represent- 
atives of France and Germany, at Berlin, May 29, 1909, in which each 
government expressed its regret for the conduct of its officials which had 
been condemned by the tribunal.*® 

(6) Norway-SwEDEN: Maritime Frontiers (1909).*° Under a convention 


“ The award was published by the International Bureau. See also Scott, Hague Court 
Reports, p. 110. 47 Rapport du Conseil Administratif, 1910, p. 15. 

48 Scott, Hague Court Reports, p. 120. 

«9 Recueil des comptes rendus de la visite des lieux et des Protocoles des séances du Tribunal 
arbitral, constitué en vertu de la Convention du 14 mars 1908, pour juger la question de la 
délimitation d’une certaine partie de la frontitre maritime entre la Norvége et la Suede, published 
by the Bureau International de la Cour Permanente d’Arbitrage, The Hague, 1909; Scott, 
Hague Court Reports, p. 121. 

The current Rapport du Conseil administratif lists this case with an indication that it was 
before a special arbitral tribunal. 
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of March 14, 1908, this case was referred to a special arbitral tribunal con- 
sisting of a president, not a national of either party, and two members, one 
Swedish and one Norwegian. The president was to have been chosen by the 
Queen of the Netherlands if the parties could not agree; but they succeeded 
in reaching agreement. The procedure was to be governed by Articles 62-85 
of the Convention of 1907, as far as applicable. Only one of the members of 
the tribunal was a member of the Permanent Court of Arbitration. The 
Secretary-General of the Permanent Court of Arbitration was the secretary- 
general of the tribunal. After a preliminary meeting at The Hague, on 
April 28, 1909, the tribunal visited various places in the disputed territory, 
July 14-21, 1909; thereafter, August 28—October 23, 1909, its meetings were 
held at The Hague. Only the opening and closing sessions of the tribunal 
were public; but the procés-verbaux of the private sessions have been pub- 
lished.5° The arbitral award, given on October 23, 1909, fixes the maritime 
boundary between Norway and Sweden in so far as it had not been fixed by 
the Royal Resolution of March 15, 1904. 

(7) UnrTED States oF AMERICA-GREAT Britain: North Atlantic Fisheries 
(1910).5! Under an agreement of January 27, 1909, concluded in pursuance 
of an arbitration treaty of April 4, 1908, this case was referred to a tribunal of 
arbitration ‘‘chosen from the general list of members of the Permanent 
Court at The Hague in accordance with the provisions of Article 45 of the 
convention” of 1907. The provisions of the convention, except Articles 
53 and 54, were to apply to the proceedings. Cases and countercases were 
to be deposited with the International Bureau for transmission to the arbitra- 
tors. Difficulties arising in the future were to be ‘‘referred informally to the 
Permanent Court at The Hague for decision by the summary procedure pro- 
vided in Chapter IV of the Hague Convention” of 1907. Three months 
were allowed for direct agreement on the composition of the tribunal, and 
agreement was reached upon the choice of five arbitrators, all of whom were 
members of the Permanent Court of Arbitration. The Secretary-General of 
the Permanent Court of Arbitration was the secretary-general of the tribu- 
nal, which held meetings from June 1 to September 7, 1910. The tribunal 
was called upon to answer seven elaborate questions relating to the execution 
of Article 1 of the Convention of October 20, 1818, as to liberties of fishing, 
and to recommend rules for the determination of future questions on the 
subject. The award, given on September 7, 1910, was not wholly unani- 
mous. Certain rules formulated by the commission for the future guidance 

50 See, however, the Rapport du Conseil Administratif, 1910, p. 15. 

5 The protocols are to be found in North Atlantic Coast Fisheries, Tribunal of Arbitration 
constituted under a Special Agreement signed at Washington, January 27, 1909, between the 
United States of America and Great Britain, published by the Permanent Court of Arbitra- 
tion, The Hague, 1910. More complete proceedings, including documents presented to the 
tribunal, were published in 12 volumes, U. S. Sen. Doc. No. 870, 61st Cong., 3d sess. See 


also, Scott, Hague Court Reports, p. 141. 
® Great Britain has not ratified the Hague Convention of 1907. 
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of the parties were later elaborated and embodied in an agreement signed by 
representatives of the United States and Great Britain at Washington, July 
20, 1912.5 

(8) Unrrep StTatTes-VENEZUELA: Orinoco Steamship Company Case 
(1910). By anagreement of February 13, 1909, this case was submitted to 
an arbitral tribunal composed of three arbitrators, chosen ‘“‘from the Per- 
manent Court at The Hague.’”’ Each party was to select an arbitrator, and 
the two arbitrators were to choose a third arbitrator in accordance with 
Article 45 of the Convention of 1907. Nationals of the parties were ex- 
cluded as arbitrators, and it was stipulated that no member of the Permanent 
Court of Arbitration could appear as counsel. The tribunal was to decide 
‘fin accordance with justice and equity.’’ Each party was to deposit 15,000 
francs with the International Bureau, for meeting the expenses of the 
tribunal. Except as otherwise provided, the procedure was to conform to 
the provisions of the Hague Convention of 1907,» particularly to the pro- 
visions of Chapter III. The Secretary-General of the Permanent Court of 
Arbitration was secretary-general of the tribunal. The tribunal was asked 
to decide whether a previous decision of the umpire of a mixed tribunal was 
void, and if so to decide the previously submitted claims on the merits. By 
its award of October 26, 1910, the tribunal declared the previous decision of 
the umpire void, in part, and to that extent it proceeded to give a fresh 
decision. 

(9) France-Great Britain: Savarkar Case (1911). Under an agree- 
ment of October 25, 1910, this case was referred to an arbitral tribunal 
“‘composed of five arbitrators chosen from the members of the Permanent 
Court of Arbitration.”” The exchange of cases, countercases and replies was 
to be effected through the ‘‘Bureau of the Permanent Court.’’ By an ex- 
change of notes on October 25, 1910, the parties agreed that any points 
arising in the arbitration not covered by the agreement were to be deter- 
mined by the provisions of the Convention of 1907. The Secretary-General 
of the Permanent Court of Arbitration acted as secretary-general of the 
tribunal. At the request of the parties, only the opening and closing sessions 
of the tribunal were public, and the president left it to the parties to say 
whether the proceedings would be made public;®’ the procés-verbaux were 


53 Scott, Hague Court Reports, p. 221. 

54 Protocoles des Séances du Tribunal d’ Arbitrage constitué en exécution du compromis signé 
entre les Etats Unis d’ Amerique et les Etats Unis de Vénézuela le 18 février 1909, published by 
the Bureau International de la Cour Permanente d’Arbitrage, The Hague, 1910. Official 
English translations of the protocols and the award were published bythe Bureau. See also 
Seott, Hague Court Reports, p. 226. 

55 Venezuela has not ratified the Hague Convention of 1907. 

56 Protocoles des Séances et Sentence du Tribunal d’ Arbitrage entre la France et la Grande- 
Bretagne, published by the Bureau International de la Cour Permanente d’ Arbitrage, The 
Hague, 1911; Scott, Hague Court Reports, p. 275. 

57 Rapport du Conseil Administratif, 1911, p. 17. 
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later published. The award, given on February 24, 1911, rejected a French 
claim that Savarkar should be restored to French custody by the British 
authorities. 

(10) Iraty-PERv: Canevaro Case (1912).5® Under a compromis of April 20, 
1910, concluded in execution of an arbitration treaty of April 18, 1905, this 
case was referred ‘‘to the Permanent Court of Arbitration at The Hague,”’ to 
be decided ‘‘according to law.’”’ The two governments pledged themselves 
to designate the members of the arbitral tribunal within four months, but the 
compromis made no further provision for its creation. On April 27, 1910, an 
agreement was reached that the tribunal should be formed in accordance 
with Article 87 of the Hague Convention of 1907,°9 though it cannot be said 
to have been an “‘arbitration by summary procedure.”’ The three members 
of the tribunal were all members of the Permanent Court of Arbitration. 
The Secretary-General of the Permanent Court of Arbitration filled the réle 
of secretary-general of the tribunal. The award was given on May 3, 1912, 
to the effect that Peru should meet certain claims advanced by Italy on 
behalf of two of her nationals. 

(11) Russta-Turkey: Indemnity (1912).°° The compromis of July 22/ 
August 4, 1910, recites that the parties described as cosignatories of the 
Hague Convention of 1907 had resolved ‘‘in conformity with the stipulations 
of the Hague Convention,” to submit this case to arbitration. Each party 
was to select two arbitrators, and the four were to select an umpire; failing 
agreement on the selection of an umpire within two months, the selection 
was to be made by a third Power designated by the parties; if no third Power 
could be agreed upon, each party was to designate a Power, and the selection 
of the umpire was to be made by the two Powers designated; if the two 
Powers disagreed, provision was made for a designation by each of the parties 
of two members of the Permanent Court of Arbitration, so that the umpire 
might be selected by lot from the four designated, the drawing to be by the 
“International Bureau of the Permanent Court.’’ Representation of the 
parties before the tribunal was to conform to Article 62 of the Hague Con- 
vention of 1907. Questions arising which had not been covered by the 
compromis were to be governed by the Hague Convention of 1907," with the 
exception of those articles of which the Ottoman Empire had reserved ac- 
ceptance. The umpire was eventually selected by the Swiss Government. 
Only two of the five members of the tribunal were members of the Permanent 


8 Protocoles des Séances et Sentence du Tribunal d’ Arbitrage constitué en exécution du com- 
promis signé entre l’Italie et le Pérou le 20 avril 1910, published by the Bureau International 
de la Cour Permanente d’Arbitrage, The Hague, 1912; Scott, Hague Court Reports, p. 284. 

°° Neither Italy nor Peru has ratified the Hague Convention of 1907. 

6° Protocoles des Séances et Sentence du Tribunal d’ Arbitrage constitué en vertu du compromis 
@ arbitrage signé a Constantinople entre la Russie et la Turquie le 22 juillet/4 aoat 1910, pub- 
lished by the Bureau International de la Cour Permanente d’ Arbitrage, The Hague, 1912; 
Scott, Hague Court Reports, p. 297. 

* This convention had not been ratified by Turkey. 
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Court of Arbitration.” Meetings of the tribunal were held at The Hague, 
February 15, 1911, October 28-November 11, 1912. The Secretary-General 
of the Permanent Court of Arbitration was secretary-general of the tribunal. 
The award was rendered on November 11, 1912, to the effect that the Im- 
perial Ottoman Government was not obligated to pay interest damages de- 
manded by the Imperial Russian Government on behalf of Russian claimants. 

(12, 13) Francg-ITaty: Carthage and Manouba Cases (1913). On Janu- 
ary 26, 1912, the two governments agreed that the case of the Carthage should 
be referred for examination to the ‘‘Court of Arbitration at The Hague,”’ 
under the Franco-Italian arbitration convention of December 23, 1903, 
renewed December 24, 1908; and that the case of the Manouba should ‘‘like- 
wise be submitted for examination to the high international court established 
at The Hague.”’ On March 6, 1912, two compromis were signed providing 
for an arbitral tribunal to be composed of five arbitrators, one of whom 
should be umpire, chosen by the two governments from among the members 
of the Permanent Court of Arbitration. Documents were to be filed with 
the Bureau of the Permanent Court of Arbitration, and each party was to 
deposit a sum for meeting expenses. On all points not covered by the com- 
promis, the provisions of the Hague Convention of 1907 were to apply.™ 
The two governments agreed on the selection of five arbitrators, and meet- 
ings were held at The Hague, March 31—May 6, 1913. The Secretary-Gen- 
eral of the Permanent Court of Arbitration was secretary-general of the 
tribunal. The awards were given on May 6, 1913, requiring the Italian Gov- 
ernment to pay certain sums to the French Government as damages for the 
seizure of the two vessels. 

(14) France-Itaty: Tavignano Case (1912). On May 20, 1912, this case 
was referred to a commission of inquiry which rendered its report on July 23, 
1912. Under a compromis of November 8, 1912, it was referred to the 
tribunal to which the Carthage and Manouba cases had been referred. On 
May 2, 1913, however, the parties reached an agreement which made it 
unnecessary to proceed with the arbitration,®*” and on May 3, 1913, the 
tribunal took note of the agreement and relinquished its jurisdiction.®* 

(15) NETHERLANDS-PorTUGAL: Island of Timor (1914).6° Under a com- 

For this reason, the tribunal is listed as a “special arbitral tribunal”’ in the annual re- 


ports of the Administrative Council. 

88 Compromis, Protocoles des Séances et Sentences du Tribunal d’ Arbitrage Franco-Italien, 
published by the Bureau International de la Cour Permanente d’Arbitrage, The Hague, 
1913; Scott, Hague Court Reports, pp. 329, 341. 

64 Italy has not ratified the Hague Convention of 1907. 

8 Scott, Hague Court Reports, pp. 413, 616. 

& Td., pp. 419, 621. 

87 Td., pp. 421, 622. 

88 Rapport du Conseil Administratif, 1914, p. 13. 

69 Sentence Arbitrale rendue en exécution du compromis signé a La Haye le 3 avril 1913 entre 
les Pays Bas et le Portugal, published by the Bureau International de la Cour Permanente 
d’Arbitrage, Neuchatel, 1914; Scott, Hague Court Reports, pp. 354, 574. 
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promis of April 3, 1913, this case was submitted to a sole arbitrator to be 
chosen from the members of the Permanent Court of Arbitration. If the 
two governments could not agree on the choice, the choice was to have 
rested with the President of the Swiss Confederation; but M. Charles 
Edouard Lardy, a member of the Permanent Court of Arbitration, was 
chosen by the parties. The arbitrator was left free to choose the place 
where he would sit, but as all of the proceedings were in writing, this question 
was unimportant. The compromis directed the arbitrator to apply the 
treaties and the general principles of international law. The award of June 
25, 1914, was communicated to the parties by the International Bureau, 
which had acted as intermediary in the exchange of documents. Appar- 
ently there was no secretary of the tribunal. The arbitrator had been asked 
to decide upon part of a boundary between Dutch and Portuguese possessions 
in the Island of Timor, with reference to the execution of a convention of 
October 1, 1904. 

(16) France, Great Britain, Spain-PortuGa.: Religious Properties in 
Portugal (1920).7° By an agreement signed at Lisbon, July 31, 1913, in 
which the parties were described as signatories of the Hague Convention of 
1907,” claims relating to the expropriated properties of French, British, and 
Spanish nationals were referred to an arbitral tribunal constituted according 
to the summary procedure set out in Chapter IV of the convention. The 
tribunal was composed of three arbitrators, named in the agreement, all 
members of the Permanent Court of Arbitration. It was directed to decide 
in accordance with the conventional law applicable, and that failing, with 
“the general provisions and principles of law and equity.’”’ Cases and 
countercases and replies and counter-replies were to be deposited with the 
International Bureau. Each of the parties was required to deposit 3,000 
florins with the Bureau when presenting its case. The procedure was gov- 
erned by the provisions of the Convention of 1907, in so far as it was not 
covered by the agreement. Each of the claims presented was to be the sub- 
ject of aseparate award. The original periods set for the filing of documents 
were extended by the parties; and on August 13, 1920, an understanding was 
reached at Lisbon by which the French, British, and Portuguese Govern- 
ments gave the tribunal ‘‘complete freedom in settling, according to equity 
and by a single judgment or several judgments,” the claimssubmitted. The 
presentations were wholly in writing. In the case of the French claims, the 
tribunal gave a single award on September 2, 1920; the British claims were 
similarly disposed of by a single award on the same date.”” On September 4, 


7 Compromis, Protocoles des Séances et Sentence du Tribunal d’ Arbitrage entre la Grande- 
Bretagne, l’ Espagne et la France et Portugal, published by the Bureau International de la Cour 
Permanente d’ Arbitrage, The Hague, 1921; Scott, Hague Court Reports (2 ser.), p. 1. 

7 Great Britain and Spain had not ratified the Convention of 1907. 

2 “The Governments of France and Great Britain appear to have reached an agreement 
with Portugal upon the form and extent of the award to be entered in behalf of their sub- 
jects or citizens.” James Brown Scott, in this Journax, Vol. 15 (1921), p. 73. 
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1920, the tribunal rendered nineteen separate awards on the Spanish claims, 
seventeen of which were dismissed. The Secretary-General of the Per- 
manent Court of Arbitration served as secretary-general of the tribunal. 

(17) France-Pervu: Various Claims (1921). Under a protocol of Febru- 
ary 2, 1914, the two governments agreed to submit ‘‘to an arbitral tribunal 
sitting at The Hague”’ certain claims of French creditors and other claims. 
Each government was to appoint an arbitrator, and the two arbitrators were 
to choose an umpire in accordance with the provisions of Article 87 of the 
Hague Convention of 1907.* Documents were to be deposited with the 
International Bureau, which was charged with their transmission to the 
arbitrators and the parties. The procedure was to be governed, on points 
not covered by the protocol, by Chapter IV of the Convention of 1907. None 
of the members of the tribunal was a member of the Permanent Court of 
Arbitration, and the tribunal is listed as a special arbitral tribunal in the 
reports of the Administrative Council. The Secretary-General of the Per- 
manent Court of Arbitration was secretary-general of the tribunal. An 
award was rendered on October 11, 1921, rejecting some of the French 
claims and upholding others. 

(18) Unirep States oF AMERICA-Norway: Detention of Ships (1922).7 
Under a special agreement of June 30, 1921, this case was referred to an 
arbitral tribunal constituted, except as otherwise provided, in accordance 
with Article 87 and Article 59 of the Convention of 1907. The agreement 
provided that certain Norwegian claims arising out of requisitions during the 
World War should be referred to arbitration conformably to the Hague 
Convention of 1907 and to an arbitration convention between the parties of 
April 4, 1908, renewed on June 16, 1913 and March 30, 1918. An arbitrator 
was to be appointed by each party and the two governments were to select a 
third arbitrator who was to be president; failing agreement, the third arbitra- 
tor was to be appointed by the President of the Swiss Confederation, and 
such a selection was made. None of the arbitrators selected was a member 
of the Permanent Court of Arbitration. The Secretary-General of the 
Permanent Court of Arbitration was the secretary-general of the tribunal. 
The tribunal was to decide “‘in accordance with the principles of law and 
equity.’’ When the award was rendered on October 13, 1922, the arbitrator 
appointed by the United States refused to attend the final session of the 
tribunal; his refusal, communicated to the Secretary-General of the Perma- 
nent Court of Arbitration and to the agents of the parties,”* was grounded on 

73 Compromis, Protocoles des Séances et Sentence du Tribunal d’ Arbitrage entre la France et 
le Pérou, published by the International Bureau of the Permanent Court of Arbitration, The 
Hague, 1921; Scott, Hague Court Reports (2 ser.), p. 31. 

4 Peru has not ratified the Convention of 1907. 

7 Proceedings of the Tribunal of Arbitration between the United States of America and 
Norway, published by the International Bureau, The Hague, 1922; Scott, Hague Court 


Reports, p. 39. 
7 Annex to the Protocols of the United States-Norway Arbitration Tribunal, p. 161. 
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the view that the other arbitrators had “‘disregarded the terms of submission 
and exceeded the authority” conferred on the tribunal.””? This case is re- 
garded as having been before a special arbitral tribunal, since the arbitrators 
were not members of the Permanent Court of Arbitration.7* In paying the 
sum awarded, the Government of the United States denied that the award 
possessed ‘‘an authoritative character as a precedent.” 7° 

(19) Unirep States or AMERICA-NETHERLANDS: Island of Palmas 
(1928).8° By an agreement of January 23, 1925, the two parties agreed to 
refer the decision of certain differences with respect to the sovereignty over 
the Island of Palmas (Miangas) ‘‘to the Permanent Court of Arbitration at 
The Hague.”’ The tribunal was to consist of a sole arbitrator, designated by 
the two governments ‘“‘from the members of the Permanent Court of Arbitra- 
tion;” failing agreement he was to be designated by the President of the 
Swiss Confederation. The parties chose as arbitrator, M. Max Huber, a 
member of the Permanent Court of Arbitration. Memoranda and counter- 
memoranda were to be exchanged by the two parties, and copies were there- 
after to be transmitted to the ‘International Bureau of the Permanent Court 
of Arbitration for delivery to the Arbitrator.” Requests by the arbitrator 
for further written explanations were to be addressed to the parties through 
the ‘International Bureau of the Permanent Court of Arbitration.’”’ Copies 
of the award were to be deposited with the ‘‘International Bureau at The 
Hague.” The compromis required each of the parties to deposit £100 with 
the arbitrator ‘‘by way of advance of costs.’”” The Secretary-General of the 
Permanent Court of Arbitration seems to have acted as secretary-general of 
the tribunal, though all of the proceedings were in writing. The award was 
given by the arbitrator on April 4, 1928, to the effect that the Island of 
Palmas (Miangas) forms in its entirety a part of Netherlands territory. 

(20) France-Great Britain: Chevreau Claim (1931).*! By a compromis 
of March 4, 1930, the French and British Governments agreed to submit to a 
sole arbitrator a claim by France on behalf of a French national arrested and 
detained during the World War. The two governments later selected as 
arbitrator Mr. Beichmann, who was a member of the Permanent Court of 

7 A note in this JouRNAL, Vol. 17 (1923), p. 399, signed “C. P. A.,”’ states that the letters 
from Mr. Anderson were “delivered when the award was announced,” and that he was 
denied the privilege of filing a dissenting opinion. 

8 Rapport du Conseil administratif, 1922, p. 12. 

9 For protest by the Secretary of State of the United States, see his letter to the Norwegian 
Minister at Washington, Feb. 6, 1923, this Journat, Vol. 17 (1923), pp. 287-289. 

8° Arbitral award rendered in conformity with the special agreement concluded on January 
23, 1925 between the United States of America and the Netherlands, published by the Inter- 
pe a of the Permanent Court of Arbitration, 1928; Scott, Hague Court Reports 

«1 Sica Protocoles des Séances et Sentence du Tribunal d’ Arbitrage constitué en vertu 
du compromis signé & Londres le 4 mars 1930 entre la France et le Royaume-uni de Grande- 
Bretagne et d’Irlande du Nord, distributed by the Bureau International de la Cour Per- 
manente d’Arbitrage (not printed). 
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Arbitration though he was not named in that capacity. It was agreed also, 
that in all matters not covered by the compromis, the arbitrator should apply 
the procedure laid down in Chapter III of the Convention for the Pacific 
Settlement of International Disputes of July 29, 1899. The Secretary-Gen- 
eral of the Permanent Court of Arbitration acted as secretary-general of the 
tribunal, which held meetings at the Peace Palace at The Hague, May 5-8, 
1931. The tribunal was clearly a special arbitral tribunal, and is so listed. 
By agreement of the parties, the award, given on June 9, 1931, was to remain 
secret for a period of three months, after which period it was to be “‘available 
to accredited inquirers and those who practise in the Peace Palace’’; ® it was 
not available for publication until June, 1932." 

(21) Unrrep States oF AMERICA-SWEDEN: S.S. Kronprins Gustaf Adolf 
and 8.8. Pacific (1932). Under an agreement of December 17, 1930, cer- 
tain questions growing out of a demand for the indemnification of a Swedish 
corporation for the detention of its ships were ‘‘submitted to arbitration 
pursuant to the Convention for the Pacific Settlement of International Dis- 
putes, signed at The Hague, October 18, 1907, and the Arbitration Conven- 
tion between the United States of America and Sweden, signed at Washing- 
ton, October 27, 1928.’’ In the event that the parties should not agree on 
the choice of the arbitrator, a tribunal of three members was to be consti- 
tuted, one appointed by each party, and a third to be selected by the two 
parties. The parties agreed on the selection of M. Borel, who, though a 
member of the Permanent Court of Arbitration, was not described or nomi- 
nated in that capacity. The special agreement of December 17, 1930, pro- 
vided for the exchange of statements of facts and answers by the agents of the 
parties, which were later to be forwarded by the parties to the ‘“‘Interna- 
tional Bureau at The Hague”’ for transmission to the arbitrator. The tribu- 
nal met in Washington; its secretary appointed by the arbitrator was in no 
way connected with the International Bureau. The award, given on July 
18, 1932, in which Sweden’s claim was disallowed, does not purport to have 
been given by a tribunal of the Permanent Court of Arbitration, yet the case 
is listed among the Affaires d’arbitrage jugées in the Rapport for 1933, with 
an indication that it was a special arbitral tribunal. 

10. Awards of the Tribunals. The awards of tribunals of the Permanent 
Court of Arbitration, and of the special arbitral tribunals served by the 
International Bureau, are usually published by the Bureau, though not in 
uniform style or in serial form. They lack the continuity and consistency 

® Letter of the Secretary-General of the Permanent Court of Arbitration, March 22, 1932. 

83 See Manley O. Hudson, “The Chevreau Claim between France and Great Britain,” this 
JourNAL, Vol. 26 (1932), p. 804. 

% Arbitral Decision rendered in conformity with the special agreement concluded on 
December 17, 1930 between the Kingdom of Sweden and the United States of America 
(no place, no date). The record of proceedings and a photographic reprint of the arbitral 
decision have been published by the U. S. Department of State, Publication No. 402, in the 
Arbitration Series No. 5 (6). 
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which would constitute them a body of cumulating jurisprudence,® and in 
some of the cases they were not adequately grounded on citations of existing 
law.*° Yet they accomplish with measurable satisfaction the object of inter- 
national arbitration as stated in the Hague Conventions (Art. 15, 1899; Art. 
37, 1907), namely “‘the settlement of disputes between states on the basis of 
respect for law.’ They have served and they will continue to serve as most 
important jural materials for the development of international law.*’ 

11. Office Served by the Permanent Court of Arbitration. A review of 
the work of tribunals created with reference to the Hague Conventions for 
the pacific settlement of international disputes clearly points to the conclu- 
sion that in a period of thirty years the conventions have served a very useful 
purpose. Unquestionably, states have been aided in the desire to resort to 
arbitration, both by the procedural provisions and by the existence of the 
agencies which constitute the court. Of these agencies, the International 
Bureau is by no means the least important; it has served, even in arbitrations 
not conducted by members of the Permanent Court of Arbitration, as an 
impartial body through which negotiations and communications may be 
conducted; it has offered a locus in which tribunals may have their seats; and 
it has furnished a trained personnel upon which tribunals may rely. The 
existence of the panel, composed of members of the Permanent Court of 
Arbitration, has frequently served to facilitate the selection of arbitrators, 
though it has not offered escape from the difficulties of such a selection, and 
it has greatly encouraged the extension of agreements to arbitrate. Possibly 
it is not too early to say that the importance of the court has diminished 
since the creation of the Permanent Court of International Justice. Since 
the inauguration of the latter, however, only one compromis has been con- 
cluded creating a tribunal in the Permanent Court of Arbitration,®* though 
in two additional cases special arbitral tribunals have been created with some 
reference to the Hague Conventions.*® Yet situations may arise in which 
states will prefer tribunals composed of arbitrators of their own choice to the 
Permanent Court of International Justice with its fixed personnel, and 
the Permanent Court of Arbitration may still serve a useful purpose in the 
future. When its abolition was proposed to the First Assembly of the 


% The following observation by Mr. Choate at the Second Peace Conference in 1907 still 
holds true: “The present Permanent Court has not gone far in the direction of establishing 
and develoning international law. Each case is isolated, lacking both continuity and con- 
nection with the other.”” Scott, Proceedings of the Hague Peace Conferences, 1907, II, 
p. 596. 

% For a severe criticism of the earlier awards, see Wehberg, The Problem of an Interna- 
tional Court of Justice (translation by Charles G. Fenwick, 1918), pp. 29 ff. 

87 See the excellent digest of the awards, in Fontes Juris Gentium, Series A, Sec. 1, Vol. 2. 

The Island of Palmas arbitration between the United States of America and the 
Netherlands. 

** The Chevreau Claim arbitration between France and Great Britain, and the Shipping 
Claims arbitration between the United States of America and Sweden. 
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League of Nations in 1920 by the Argentine delegation,®® the proposal re- 
ceived no support, for “‘it was thought that this court would still have a réle 
to fill in certain international disputes which lend themselves more easily 
to arbitral decision than to an award based on strict rules of law.” * 


°° Records of the First Assembly, Committees, I, p. 514. 
% Td., p. 526. 
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SOME OBSERVATIONS ON THE CALVO CLAUSE 


By A. H. FELLER 
Harvard Law School 


In the case of the Mexican Union Railway, Ltd.,1 decided in February, 
1930, the British-Mexican Claims Commission, set up in accordance with 
the Convention of November 19, 1926, added another stone to the somewhat 
unsteady structure of decisions on the Calvo Clause.2, The majority of the 
Commissioners enthusiastically adopted the considerations of the United 
States- Mexican General Claims Commission in the North American Dredging 
Case,’ “not thinking it necessary to repeat them, or possible to express them 
better.” Even the British Commissioner, Sir John Percival, who dissented, 
differed from the majority mainly in regard to the application of the opinion 
in the North American Dredging Case to the case at bar, and was not less 
cordial in his approval of that opinion.* 

The general question of the validity of the Calvo Clause is interlocked with 
problems of national polity and overcast with conflicts of national and indi- 
vidual interests. Many of the Latin American Republics have persisted in 
the attempt to prevent diplomatic intervention in certain classes of claims 
with an earnestness which indicates the belief that the Calvo Clause is essen- 
tial to their national welfare.5 These considerations were mentioned only 
incidentally in the Mexican Union Railway and North American Dredging 
Cases. The commissions preferred to base their decisions largely on the texts 
before them. Putting aside the larger questions of national interest, it is 
submitted that a critique of these two cases in their own terms and on the basis 
of the reasoning behind them, results in a substantial diminution of their value 
for the development of international law. 

The North American Dredging Case involved a contract with the Mexican 
Government for dredging aharbor. Article 18 of the contract read as follows: 


The contractor and all other persons who, as employees or in any other 
capacity, may be engaged in the execution of the work under this contract 


‘ Decisions and Opinions of the Commissioners, Oct. 5, 1929, to Feb. 15, 1930, p. 157; this 
JourNAL, Vol. 24 (1930), p. 388. 

* Other decisions on the Calvo Clause are collected in Borchard, Diplomatic Protection of 
Citizens Abroad (1915), pp. 800-810; and in Ralston, Law and Procedure of International 
Tribunals (1926), pp. 58-72. 

* Opinions of Commissioners, 1927, p. 21; this JouRNAL, Vol. 20 (1926), p. 800. 

‘ Decisions and Opinions of the Commissioners, p. 167. 

* Compare the extraordinary statement of the Mexican Agent in the Mexican Union Rail- 
way Case, that the question of the Calvo Clause was a vital one to the Mexican Government, 
and that if the Commission should take jurisdiction in this case, the Mexican Government 
would register a protest against such a decision and would make a reservation as to its 
rights. IJd., p. 173. 
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either directly or indirectly, shall be considered as Mexicans in all mat- 
ters, within the Republic of Mexico, concerning the execution of such 
work and the fulfillment of this contract. They shall not claim nor shall 
they have, with regard to the interests and the business connected with 
this contract, any other rights or means to enforce the same than those 
granted by the laws of the Republic to Mexicans, nor shall they enjoy 
any other rights than those established in favor of Mexicans. They are 
consequently deprived of any rights as aliens, and under no conditions 
shall the intervention of any foreign diplomatic agents be permitted, in 
any matter related to this contract.® 


The United States, on behalf of the Dredging Company, asked for the 
recovery of damages alleged to have been suffered by the claimant in conse- 
quence of various acts of Mexican officials. The Commission assumes that 
the claim is based merely on a breach of contract, a misleading assumption, 
which, as will be shown below, resulted in far-reaching consequences. The 
Commission unanimously sustained a motion by the Mexican Agent to dismiss 
the claim. An alien, it said, may not deprive “the government of his nation 
of its undoubted right of applying international remedies to violations of 
international law committed to his damage.” Article 18 of the contract did not 
amount to a waiver of the right of the claimant “to apply to his government 
for protection against the violation of international law (internationally 
illegal acts) whether growing out of this contract or out of other situations.” ? 
This clause in the contract is merely a promise by the alien not to invoke or 
accept “the assistance of his Government with respect to the fulfillment of his 
contract and the execution of his work thereunder.” The Calvo Clause then, 
is interpreted to be a contractual stipulation to exhaust local remedies within 
a limited sphere. 

Here the Commission met a real hurdle in the provisions of the claims con- 
vention under which it functioned. Article V of this convention reads: 

The high contracting parties, being desirous of effecting an equitable 
settlement of the claims of their respective citizens, thereby affording 
them just and adequate compensation for their losses or damages, agree 


that no claim shall be disallowed or rejected by the Commission by the 
application of the general principle of international law that the legal 


6 The Spanish text, as reproduced by the American Commissioner in U. S. A. (Inter- 
national Fisheries Co.) v. United Mexican States, Opinions of Commissioners, 1931, p. 206, 
at 260, reads: 

“El contratista y todos las personas que como empleados o con cualquier otro cardcter, 
tomaron parte en la construccién de la gran obra objeto de este contrato, directa o indirec- 
tamente, serdn considerandos como mexicanos en todo lo que se relacione, dentro de la 
Republica, con la ejecucién de tal obra y con el cumplimiento de este contrato; sin que pue- 
dan alegar con respecto a los intereses o negocios relacionados con éste, ni tener otros de- 
rechos ni medios de hacerlos valer, que los que las leyes de la Reptiblica conceden a los 
mexicanos, ni disfrutar de otros mds que los establecidos a favor de éstos; quedando, en con- 
secuencia, privados de todo derecho de extranjerfa, y sin que por ningtin motivo sea se 
admitirse la intervencién de agentes diplomdticos extranjeros en ningin asunto que se rela- 
cione con este contrato.” 

7 Opinions of Commissioners, 1927, p. 28; this JouRNAL, loc. cit., pp. 803, 805. 
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remedies must be exhausted as a condition precedent to the validity or 
allowance of any claim. 


If all the Calvo Clause requires is an exhaustion of local remedies before 
invoking diplomatic protection, is not Article V of the convention decisive in 
requiring the Commission to take jurisdicton? § The Commission bounded 
over the hurdle with admirable nonchalance. Article V is applicable only to 
claims which are “rightfully” presented to the claimant’s government.’ 
Where the claimant by his act of presentation violates a contractual stipula- 
tion with the respondent government, the presentation cannot be called 
“rightful.” The ratio decidendi is then stated in language which charmingly 
mingles legal doctrine and rhetorical argumentation: 


Where a claim is based on an alleged violation of any rule or prin- 
ciple of international law, the Commission will take jurisdiction notwith- 
standing the existence of such a clause in the contract subscribed by the 
claimant. But where a claimant has expressly agreed in writing, attested 
by his signature, that in all matters pertaining to the execution, fulfill- 
ment, and interpretation of the contract he will have resort to local tribu- 
nals, remedies and authorities, and then wilfully ignores them by 
applying in such matters to his government, he will be held bound by his 
contract and the Commission will not take jurisdiction of his claim.’° 


At first glance the principle thus stated has all the merits of compromise. 
No need to enter into discussion of the extent to which the alien can bind his 
government. His government cannot be bound. But he has violated a pro- 
vision of his contract by calling upon his government to intervene and he 
must suffer the consequences. Unfortunately, the Commission’s actions do 
not fit its words. It holds itself to be without jurisdiction. Yet can a failure 
to observe a term of a contract vitiate jurisdiction? The question seems to 
bear its own answer. One must probe deeper to find support for the rule. 

To begin with, we need to know how it comes about that an international 
tribunal is called upon to decide a case involving nothing more than a breach 


8 In the case of Georges Pinson, M. Verzijl, presiding commissioner of the French-Mexican 
Claims Commission, stated by way of obiter that a similar article in the French-Mexican 
Claims Convention “expressly” excluded the principle of the Calvo Clause. Jurisprudence 
de la Commission Franco-Mezicaine des Réclamations (1933), p. 24. 

* It is conceivable that the word “rightfully” is here used with a moral rather than a legal 
connotation. This is strengthened by the language of the Commission throughout the 
opinion: the claimant “wilfully ignores’’ his agreement; he has “waived his right to conduct 
himself as if no competent authorities existed in Mexico; as if he were engaged in fulfilling a 
contract in an inferior country subject to a system of capitulations.’”’ The present writer 
agrees that a moral argument may have considerable force in view of the provision that the 
decision is to be “in accordance with the principle of international law, justice and equity.” 
The Commission, however, does not clearly place its holding on such moral grounds. Pro- 
fessor Borchard doubts whether Article V of the convention is susceptible of the interpreta- 
tion given it by the Commission, but thinks the conclusion may be sustained “as a matter of 
expediency and justice.” See Borchard, “Decisions of the Claims Commissions, United 
States and Mexico,” this JourNAL, Vol. 20 (1926), p. 536, at p. 540. 

1° Opinions of Commissioners, 1927, p. 31; this JourNAL, loc. cit., p. 808. 
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of a contract concluded by a government with a private person. Article I of 
the United States-Mexican General Claims Convention provides for the sub- 
mission of “all claims” of certain specified categories ‘to a commission con- 
sisting of three members for decision in accordance with the principles of 
international law, justice and equity.” But international law contains no 
rules for the determination of breaches of such contracts.‘ The Commission 
resolved the question by its decision in the Illinois Central Railroad Case." 
Claims as between citizens of one country and the government of another 
country acting in its civil capacity are undeniably “claims” and undeniably 
“international in character.” “They too must be decided ‘in accordance with 
the principles of international law,’ even in cases when international law 
should merely declare the municipal law of one of the countries involved to be 
applicable.” Clearly this reference to municipal law is all that international 
law provides in the case of breach of contract. It is only when some viola- 
tion of an international obligation, such as a denial of justice, occurs that 
international law may be resorted to for a solution. Failing this, the ques- 
tions to be decided are merely those of interpreting the contract and determin- 
ing whether or not there has been a breach. The contract is governed by 
municipal law, and the rules of this law must answer these questions. The 
rule requiring exhaustion of local remedies is in essence a restatement of this 
principle. However, in deciding the Illinois Central Case, the Commission 
failed to see that this reasoning would deprive it of jurisdiction were it not for 
Article V of the convention. In obviating the requirement of resort to local 
tribunals, the Commission is permitted to decide cases by resort to municipal 
law where international law provides for a reference back.8 


1 Cf., however, Commissioner Nielsen dissenting in the International Fisheries Case: “In 
the ultimate determination of responsibility under international law I think an international 
tribunal in a case grounded on a complaint of a breach of a contract can properly give effect 
to principles of law with respect to confiscation. International tribunals in dealing with 
cases growing out of breaches of contract are not concerned with suits on contracts instituted 
and conducted comformably to procedure prescribed by the common law or statutes in coun- 
tries governed by Anglo-Saxon law, nor comformably to corresponding procedure in coun- 
tries in which the principles of the civil law obtain. International law does not prescribe 
rules relative to the forms and the legal effect of contracts, but that law is, in my opinion, 
concerned with the action authorities of a government may take with respect to contractual 
rights. If a government agrees to pay money for commodities and fails to make payment, 
it seems to me that an international tribunal may properly say that the purchase price of the 
commodities has been confiscated, or that property rights in a contract have been destroyed 
or confiscated. Claim is based in the instant case on allegations with respect to the confisca- 
tion of valuable contractual rights growing out of an arbitrary cancellation of a concession.” 
Opinions of Commissioners, 1931, pp. 241-242. 

2 Opinions of Commissioners, 1927, p. 15; this JourNau, Vol. 20 (1926), p. 794. 

48 Cf. Borchard, book review of Anzilotti, Cours de Droit International, 44 Harv. L. Rev. 
(1931), 1322: “Every decision of such an international tribunal is by no means international 
law, as, for example, where the tribunal sits in review of municipal law or where by the 
protocol, as in the Mexican-United States Claims Commission of 1926, it is privileged to dis- 
regard the local remedy rule.” 
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Apply this to the North American Dredging Case. The Dredging Com- 
pany agreed not to call upon its government before exhausting local remedies. 
Let us accept the Commission’s interpretation that this is what the company 
undertook.1 The contract is governed by Mexican law, and it is to that law 
that the Commission must look in deciding whether there has been a breach. 
The Dredging Company has assumed an obligation under Mezican law to 
exhaust local remedies. It so happens that an international law rule operat- 
ing between the two governments concerned has the same content. Article V 
provides that no claim shall be disallowed “by the application of the general 
principle of international law that the legal remedies must be exhausted as a 
condition precedent to the validity or allowance of any claim.” This re- 
moves the application of the international law principle. The principle of 
Mexican law embodied in the contract still operates as between the claimant 
and the Mexican Government. The result achieved by the Commission is 
then easily supported by saying that the Commission has no jurisdiction be- 
cause Article V of the convention is not applicable, and the logical conse- 
quences of the Illinois Central Case permit jurisdiction to be taken only where 
that article can be applied. 

Such a justification of the rule in the North American Dredging Case bears 
the unfortunate stigmata of ex post facto rationalization. As a general prin- 
ciple it might be disastrous, and the present writer frankly confesses his dis- 
belief init. But it has at least the merit of making the rule there enunciated 
something more than a restatement of a settled principle of international law, 
“right- 


and the greater merit of avoiding the curious conception of claims 
fully” presented. But it means that the North American Dredging Case can 
only be applicable in a situation where a commission functions under a pro- 
vision like that of Article V. This is not the case with the British-Mexican 
Commission. Article 6 of the British-Mexican Claims Convention provides: 


The Government of Mexico being desirous of reaching an equitable 
agreement in regard to the claims specified in Article 3 and of granting 
to the claimants just compensation for the losses or damages they have 
sustained, it is agreed that the Commission shall not set aside or reject 
any claim on the grounds that all the legal remedies have not been ex- 
hausted prior to the presentation of such claim. 

We see nothing said of a “general principle of international law.” Whether 
the requirement of exhaustion of legal remedies be one of international law, of 
Mexican law, or of the contract, the Commission cannot bring it into play. 
Whatever ground may exist for supporting the refusal to take jurisdiction, 
the citation of the Dredging Case as furnishing such a ground cannot be 
maintained. 

A more serious defect in the Dredging Case remains to be considered. It 
has been mentioned above that the General Claims Commission assumed that 
the claim was based on breach of contract. This assumption colors the whole 


44 On the interpretation of the contractual clause cf. infra, p. 467 
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of the decision. However, a study of the memorial of the United States shows 
this assumption to have been wrong. The United States alleged not only a 
failure of payment by Mexico, but also the stopping of work “by arbitrary 
orders of the Inspector of the Mexican Federal Government,” and the illegal 
detention of a dredge and some scows.!®> The case came up for decision on the 
Mexican agency’s motion to dismiss, under which all the allegations of the 
memorial must be taken as confessed.1® The failure to take into account 
these allegations cannot but result in a substantial weakening of the force 
of the decision. Since it proceeded entirely on the basis of a breach of con- 
tract, the Dredging Case opinicn could have no application in the Mexican 
Railway Case, where the Commission recognized that the claimant had 
alleged a long series of outrages, including lack of protection, forced accept- 
ance of depreciated currency, and repeated threats to cancel the concession. 
There was no necessity here to resort to Mexican law to determine whether 
there had been a breach of a private obligation. If the allegations of the 
claimant were proved, a decision under principles of international law could 
have been reached.?* 

Furthermore, the wording of the Calvo Clause in the Mexican Railway con- 
tract was much broader than in the Dredging Company contract. The 
former provided: 


The company shall always be a Mexican Company even though any or 
all of its members should be aliens, and it shall be subject exclusively to 
the jurisdiction of the courts of the Republic of Mexico in all matters 
whose cause and right of action shall arise within the territory of said 
Republic. The said company and all aliens and successors of such aliens 
having any interest in its business, whether as shareholders, employees or 
in any other capacity, shall be considered as Mexicans in everything 
relating to said company. They shall never be entitled to assert, in 
regard to any titles and business connected with the company, any rights 
of alienage under any pretext whatsoever. They shall only have such 
rights and means of asserting them as the laws of the Republic grant to 


4 This was pointed out by the Mexican Commissioner in his opinion in the International 
Fisheries Case: “It is worthy of note that in this case as in that of the North 
American Dredging Company, the American Agency maintained that the question was not 
one of non-fulfillment of contract, but one of international delinquency incurred directly 
by the state, of a denial of justice, of a wrongful act, and thus the memorial of said claim 
spoke of interruptions to the work owing to arbitrary orders given by Mexican officials, of 
the wrongful detention of a dredge and its accessories, and of two launches which were a total 
loss. Notwithstanding the aspect given to them by the American Agency, the facts were 
held by this Commission to be matters relating to the contract to which the North American 
Dredging Company of Texas was a party.”’ Opinions of Commissioners, 1931, p. 220. 

16 United Mexican States (El Emporio del Cafe) v. U. S. A., Opinions of Commissioners, 
1927, p. 7. 

17 Under general principles, the claimant would have been required to exhaust local reme- 
dies even in regard to acts of the kind alleged, unless resort to Mexican tribunals was 
not permitted or would plainly have been useless. In the absence of Article 6, the 
claimant would have been required to prove the latter condition if the Commission had 
taken jurisdiction. 
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Mexicans, and foreign diplomatic agents may consequently not inter- 
vene in any manner whatsoever.'® 
The Dredging Company contract had forbidden recourse to diplomatic 
intervention “in any matter related to the contract.” Sir John Percival, dis- 
senting in the Mexican Railway Case, was of the opinion that the Calvo 
Clause in this case was “repugnant to the general principles of international 
law and void ab initio.” }® This result he reached by applying the dictum 
in the North American Dredging Case that a clause preventing an alien from 
having recourse to his government in the event of a denial of justice or other 
violation of international law would be bad. In the Dredging Case the Com- 
mission was able to support the validity of the clause by interpreting it to be 
an agreement not to request diplomatic intervention in matters pertaining to 
the execution, fulfillment and enforcement of the contract. Sir John Percival 
found such an interpretation impossible in the Mexican Railway Case: 


It appears to me impossible to doubt, from the terms of Article 11 of the 
contract, that it was the intention of the Mexican Government to prevent 
the claimant’s Government from interfering diplomatically or otherwise 
in any case in which the company might have suffered loss in relation to 
its existence, business, or property, even though such loss had arisen 
through breach of the rules or principles of international law.?° 


If this interpretation is the correct one, then it is clear that, accepting the 
applicability of the Dredging Case dictum, the clause in the contract is 
invalid. Even the majority of the Commission agreed that such would be 


the consequence of Sir John Percival’s interpretation. Perhaps it would not 
be altogether unreasonable, by application of the rule of ejuwsdem generis, to 
limit the scope of the clause to the contract itself,?! as was done in the Dredg- 


18 The Spanish text reads: 

“La empresa ser4 siempre mexicana atin cuando todos o algunos de sus miembros fueron 
extranjeros y estard sujeta exclusivamente a la jurisdiccién de los Tribunales de la Reptiblica 
Mexicana en todos los negocios cuya causa y accién tengan lugar dentro de su territorio. 
Ella misma y todos los extranjeros y los sucesores de éstos que tomaran parte en sus negocios, 
sea como accionistas, empleados o con cualquier otro cardcter, serdn considerados como 
mexicanos en todo cuanto a ella se refiera. Nunca podrdn alegar respecto de los titulos y 
negocios relacionados con la empresa, derechos de extranjeria bajo cualquier pretexto que 
sea. Sélo tendrdn los derechos y medios de hacerlos valer que las leyes de la Reptiblica 
conceden a los Mexicanos, y por consiguiente no podrdn tener ingerencia alguna los Agentes 
Diplomdticos extranjeros.” 

Decisions and Opinions of the Commissioners, p. 170. 

*0 Loc. cit. 

*t “Private contractors are usually not unwilling to include clauses binding them to have 
recourse to local remedies in the event of non-performance by the government. But it is 
hardly to be supposed that this is a conscious, voluntary acceptance by the individual 
contractor of all the risks of losses arising under the contractual relation, including those 
which may be brought about by action of the government outside of its réle as a contracting 
party. The chances are that the private contractor, in signing a contract containing a 
Calvo Clause, foresees only those types of possible loss that are commonly associated with the 
contractual relation in general.’”” Dunn, Protection of Nationals (1933), p. 17. 
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ing Case. Such an interpretation would, of course, decide the case in favor 
of the claimant, since the claim is not based on breach of contract but on 
failure to extend to protection. The majority of the British-Mexican Com- 
mission rejected Sir John Percival’s interpretation, and held that the clause 
did not exclude all recourse to diplomatic protection even after exhaustion of 
remedies. It went beyond the Dredging Case in upholding the validity of a 
clause which, according to its interpretation, required the exhaustion of local 
remedies in all cases, even in those not connected with the contract, and 
denied its jurisdiction in plain contradiction to Article 6 of the convention gov- 
erning its functions. 

The writer’s chief concern has been to demonstrate the limits of the Dredg- 
ing Case doctrine, and its misapplication in the Mexican Union Railway Case. 
These cases furnish a striking illustration of the dangers of the indiscriminate 
application of the decisions of international tribunals which function under 
strictly defined special agreements. The larger questions involved in the 
Calvo Clause require probing into the bases of conflicts of national and eco- 
nomic interests. In both the cases discussed these larger questions were 
somewhat too lightly dismissed in dicta to the effect that a Calvo Clause which 
attempted to achieve the result which is really desired, viz., to obviate any 
appeal at all to diplomatic intervention, would be invalid. The basis for 
these dicta is not immediately apparent in the decisions and it may not be 
amiss to point it out. There can be no doubt that a state may exclude aliens 
entirely from its territory, provided no treaty provisions are violated. It 
might be urged that the power to exclude implies the power to admit on condi- 
tions. If it were permissible, however, to impose any condition whatever on 
such admission, all the protection furnished by the laboriously constructed 
system of international law rules could be destroyed by the act of a single 
state. The result might well be a universal destruction of the rules sheltering 
aliens from injury. 
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POLITICAL ARBITRATION UNDER THE GENERAL ACT 
FOR THE PACIFIC SETTLEMENT OF INTERNATIONAL 
DISPUTES* 


By GONSIOROWSKI 


Professor at the Institut des Hautes Etudes Internationales; Visiting Professor 
of International Law, New York University, 1931 


The General Act for the Pacific Settlement of International Disputes, 
signed at Geneva, September 26, 1928, is intended to provide for the final 
settlement of every dispute, of whatever nature it may be. Chapter II 
is devoted to legal disputes, while Chapter III, Articles 21-28, lays down 
rules concerning the settlement of non-legal disputes. This idea of a 
recourse to arbitration for the settlement of purely political conflicts, which 
Chapter III puts forward, may appear to be inconsistent with a long evolu- 
tion which has tended to emphasize the judicial character of arbitration. 
It is true that occasionally states have submitted such conflicts to an arbi- 
tral tribunal, but it is for the first time that a provision to this effect has 
been inserted in a multipartite treaty. A treaty of this kind has a legis- 
lative character and exercises a great influence upon the development of 
international law. The importance of the General Act is all the greater 
since some twenty states, including three great Powers, have already ratified 
it. This treaty, which may be compared only to the Hague Convention, 
could largely contribute to a revision of the common conception of arbitra- 
tion. Does it attempt to do so, or is it rather intended to leave this con- 
ception unchanged and to create a new method of pacific settlement? In 
either case, how should the new conception of arbitration be defined? Since 
purely political disputes cannot be settled by the application of a rule of 
law, are the powers of the tribunal unlimited? These questions deserve 
closer consideration, especially since the relevant provisions of Chapter III 
of the General Act have already inspired certain opinions which, it is be- 
lieved, are not only contrary to the true meaning of this treaty, but also, if 
generally adopted, would destroy the very foundations of international 
arbitration. Now, one of the essential ideas underlying the General Act 
is not to impair in the least what has already proved useful, but to develop 
the existing means for the pacific settlement of disputes. Chapter III con- 
stitutes an important step forward. Its evolutionary character and its 
exact meaning can best be realized in the light of the practice of states and 
of the jurisprudence of arbitral tribunals. 


_ * Printed in Supplement to this JournaL, Vol. 25 (1931), p. 204. Research on this sub- 
ject has been carried on under the Harvard and Radcliffe College Bureau of International 


Research. 
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The problem implies three main questions. In the first place, it is neces- 
sary to define the new conception of arbitration which Chapter III puts 
forward. In the second place, we must examine the organization of the 
tribunal called upon to settle political disputes. Finally, there is a question 
of the rules to be applied for the settlement of such disputes. 


I. DEFINITION oF PoLiTICAL ARBITRATION 


Under Article 21 of the General Act, ‘‘any dispute not of the kind re- 
ferred to in Article 17 which does not, within the month following the ter- 
mination of the work of the Conciliation Commission provided for in Chap- 
ter I, form the object of an agreement between the parties, shall,! subject to 
such reservations as may be made under Article 39, be brought before an 
arbitral tribunal.” In contradistinction to Article 17, which refers to ‘‘dis- 
putes with regard to which the parties are in conflict as to their respective 
rights,” that is to say, legal disputes, Article 21 contemplates political 
disputes or, in other words, conflicts of interests.’ 

Now, according to certain authorities, such disputes cannot be submitted 
to an arbitral tribunal inasmuch as they do not fall within the scope of arbi- 
tration as defined by the Hague Convention.’ It has been pointed out, on 


1 It should be observed that the English text of Art. 21 of the General Act adopted by the 
Assembly contained the words “may . . . be brought before an arbitral tribunal.” (See 
League of Nations, Resolutions and Recommendations adopted by the Assembly during its 
Ninth Ordinary Session, p. 22. See also Document C. 537. M. 164. 1928. IX.) These 
words, however, were not in harmony with the corresponding expression in the French text: 
“seront portés . . . devant un tribunal arbitral.” In his note of May 1, 1929, to the mem- 
bers of the League of Nations, the Secretary-General pointed out that a slip had been made in 
the English text and that the term “shall’’ should be substituted for the term ‘“‘may.”’ He 
added that this correction had been inserted in the Records of the Assembly and that it 
would be made in the subsequent editions of the General Act. (See Document C. 537. M. 
164. 1928. IX. Erratum.) The text of the General Act published in the League of Nations 
Treaty Series, contains in Art. 21 the word “shall” instead of “may.” 

2 It has been contended that the term “conflicts of interests” is misleading inasmuch as 
every dispute between states implies such a conflict. The only difference between legal and 
non-legal disputes is that certain interests are protected by international law while the others 
are not. See Strisower, Der Krieg und die Vélkerrechtsordnung, Wien, 1919, p. 62; Triepel, 
Staatsrecht und Politik, Berlin, 1927, p. 37; Mulder, “ L’arbitrage international et les différends 
polttiques,”’ Revue de Droit International, Genéve, 1925, p. 84; Verzijl, “La classification des 
différends internationauz et la nature du litige anglo-turc relatif au vilayet de Mossoul,’”’ Revue de 
Droit International et de Législation Comparée, 1925, p. 733; Rousseau, “ Les travaux du Com- 
ité d’ arbitrage et de sécurité et Vinterprétation du pacte de la Société des Nations,’’ Revue Générale 
de Droit International Public, 1928, p. 384; Morgenthau, Die internationale Rechtspflege, thr 
Wesen und thre Grenzen, Leipzig, 1929, p. 43. This contention is not without foundation. 
However, similar arguments can be advanced against all the other terms. In point of fact 
the term “political conflicts” or “non-legal conflicts” would seem also inadequate, because 
such conflicts may always involve a legal issue. The term “conflicts of interests’’ is used in 
this connection as connoting interests which are not protected by international law. 

’ See, for instance, Fauchille, Traité de droit international public, Paris, 1926, I, 3e partie, 
p. 544; Radulesco, Les solutions pacifiques internationales—La médiation et Varbitrage, Paris, 
1922, p. 49. 
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the other hand, that all disputes are susceptible of arbitration and that, 
consequently, it was a great mistake on the part of the first Hague Confer- 
ence to introduce into the field of international arbitration the demand for 
a legal settlement. The above opinions reveal great confusion. As a 
matter of fact, it is obvious that states are free to seek for a final settlement 
of their disputes, of whatever nature the latter may be. In acceding to the 
Hague Convention they have not given up the right to submit purely politi- 
cal conflicts to a tribunal and to bestow upon it the power to make an award 
not on the basis of respect for law but without reference tolaw. If, however, 
states may have recourse and actually have had recourse to such arbitra- 
tion, the latter is outside the scope of the Hague Convention. The great 
importance of this convention was to stress the judicial character of arbi- 


tration. 
It is true that opinion is divided as to whether arbitration constitutes a 
strictly judicial method of settlement.’ It would seem, however, that this 


‘Wehberg, The Problem of an International Court of Justice, Oxford, 1918, p. 39. As 
far as the present writer is aware, Dr. Wehberg’s criticism has not been shared by any other 
authority. 

‘ Referring to the Hague definition of arbitration, certain authorities have contended that 
arbitrators who decide “on the basis of respect for law” are not bound to base their decisions 
upon strictly juridical considerations, and that an arbitral tribunal is equitable, not legal. 
Undoubtedly the above definition may give rise to difficulties of interpretation which unfor- 
tunately cannot be removed by a recourse to the preparatory work. In fact, a perusal of 
the records of the conference fails to disclose the intention of states. The definition in 
question, which was drafted by the rapporteur, Baron Descamps, was adopted by the con- 
ference without discussion. However, it may be observed that this definition is not incon- 
sistent with the judicial character of arbitration. A court which settles a dispute by the 
application of a rule of law does obviously decide on the basis of respect for law. Moreover, 
the members of an arbitral tribunal are “judges” under the above definition. Finally, 
Art. 16 (Art. 38 of the Convention of 1907) refers to arbitration “ questions of a legal nature.”’ 
It must be added that during the discussion in the Committee of Jurists which framed the 
Statute of the Permanent Court of International Justice, the President of the Committee, 
Baron Descamps, explained as follows the meaning of the definition which he had submitted 
to the Hague Conference: “The proper object of arbitration is not in itself different from 
the proper object of the judiciary function. The first Peace Conference made that clear in 
clause 15 of the Convention for the Pacific Settlement of International Conflicts, which 
contains a definition which has become classical.”’ Procés-Verbauz of the Proceedings of the 
Committee, The Hague, 1920, p.47. This conception of arbitration has been adopted by the 
Permanent Court of International Justice. In the Mosul case the court held that the 
Hague definition was not applicable to the case before it, because “the settlement of the 
dispute in question depends, at all events for the most part, on considerations not of a legal 
character.” Collection of Advisory Opinions. Series B, No. 12, p. 26. 

The strictly judicial character of arbitration has been stressed by many authorities. 
Says Judge Moore: “As it has fallen to my lot to make perhaps a more extensive examina- 
tion than any one else has done of the actual records of international arbitrations, I may ven- 
ture to say that the conclusions reached by the investigators just cited completely coincide 
with my own. I have failed to discover support for the supposition that international 
arbitrators have shown a special tendency to compromise, or that they have failed to apply 
legal principles or to give weight to legal precedents.” International Adjudications, New 
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divergence of opinion is not so great as it may appear at the first sight. As 
a matter of fact, certain arbitral awards may create an impression that the 
arbitrators are rather mediators than judges. Various reasons may account 
for this fact. In the first place, owing to the insufficient development of 
international law, there were cases in which the latter either did not provide 
any rule of law applicable to the dispute or furnished conflicting rules. The 
arbitrators, while determined to settle a dispute on a strictly juridical basis, 
were compelled to render an award which might appear as a compromise. 
One may wonder, however, whether in such cases a decision of a 
court of justice would have been different, except perhaps in the form. In 
the second place, in submitting legal disputes to a tribunal, states have some- 
times expressly authorized the arbitrators to depart from law and to make 
a compromise. Finally, arbitral tribunals have been called upon to decide 
disputes which by their nature could not be settled through the application 
of law. If, however, such cases do not arise and a controversy involves a 
well established rule of law, even those authorities who contest the judicial 
character of arbitration recognize that the tribunal is bound to render an 
award strictly in accordance with this rule. 

An examination of cases which have been decided by arbitral tribunals 
seems to show that two different kinds of arbitration have been evolved: 
judicial arbitration and non-judicial arbitration. The question has not at- 
tracted attention and has not yet been investigated, although it is of great 
importance theoretically as well as practically. It is especially since the 
World War that this evolution has become particularly striking. But there 
are also pre-war cases which indicate, more or less, the evolution in question. 

The first group of cases to be considered are boundary disputes. If a 
tribunal is called upon to interpret a provision of a treaty and to fix a fron- 
tier accordingly, it has a strictly judicial character. The situation is some- 
what different when arbitrators enjoy a certain latitude and are empowered 
by the parties to compromise in case they consider that legal titles are not 
clear enough to uphold the claim of either party. Thus in the Bulama case 
between Great Britain and Portugal, Article 9 of the special agreement of 
January 13, 1869, provided that ‘‘should the arbitrator be unable to decide 
wholly in favor of either of respective claims, he shall be requested to give 


York, 1929, I, p. Ixxxix. See also International Law and Some Current Illusions, New York, 
1924, p. 96; American Diplomacy, New York, 1905, p. 200. Ralston, International Arbitra- 
tion from Athens to Locarno, 1929, p. 24; The Law ard Procedure of International Tribunals, 
1926, p. xxxvi; Lauterpacht, Private Law Sources and Analogies of International Law, Lon- 
don, 1927, p. 64; Stoykovitch, De l’autorité de la sentence arbitrale en droit international public, 
Paris, 1924, p. 64; Kaufmann, Die Fortbildung der internationalen Schiedsgerichtsbarkeit sett 
dem Weltkrieg besonders durch den Locarno-Pakt, Leipzig, 1927, p. 1; Lammasch, “ Die Lehre 
von der Schiedsgerichtsbarkett in threm ganzen Umfange,” Handbuch des Vélkerrechts, Stutt- 
gart, 1914, p. 177; Hedges, The Juridical Basis of Arbitration, British Year Book of Interna- 
tional Law, 1926, p. 119; Fauchille, op. cit., p. 534; Brierly, The Law of Nations, Oxford, 1928, 
p. 176. 
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such a decision as will, in his opinion, furnish an equitable solution of the 
difficulty.” © Similar powers were conferred upon the arbitrator in the 
Delagoa Bay case,’ in the Guiana and Surinam case,’ in the British Guiana 
case ® and in the French Guiana case.!° 

In another group of cases the parties have bestowed upon the arbitrators 
still wider powers and have authorized them to establish certain regulations. 
The arbitrators have been thus empowered to exercise a legislative function 
in addition to their judicial function. 

The Behring Sea case is very instructive. Article 6 of the special agree- 
ment of february 29, 1892, enumerated five questions of law to be decided 
by the tribunal. Article 7 bestowed upon the arbitrators the power to 
establish certain regulations. As regards the legal questions referred to in 
Article 6, the tribunal rendered an award which was adverse to the United 
States. But although the right to protect the fur seals outside of territorial 
waters, which right was claimed by the United States, was declared incon- 
sistent with positive law, nevertheless, the tribunal, acting in pursuance of 


® Moore, International Arbitrations, Washington, 1898, V, p.4793. In this case, however, 
the arbitrator did not find it necessary to use the extensive powers given him by the special 
agreement, and decided wholly in favor of Portugal. 

’ According to Art. 2 of the special agreement concluded between Great Britain and Portu- 
gal on Sept. 25, 1872, the award of the arbitrator, ‘‘whether it be wholly in favor of the claim 
of either party or in the nature of an equitable solution of the difficulty, shall be regarded as 
absolutely final and conclusive.” Lafontaine, Pasicriste internationale, Berne, 1902, p. 170. 
In this case also the arbitrator found the legal titles sufficiently clear and upheld the claims 
of Portugal. 

The convention of April 28, 1889, concluded between France and the Netherlands, 
authorized the arbitrator to fix, as an intermediary solution (solution intermédiaire), a bound- 
ary different from those which were claimed by the parties. Lafontaine, op. cit., p. 328. 
Darby, International Tribunals, London, 1904, p. 815. The award was given in favor of the 
Netherlands, but without prejudice to rights of French settlers in the disputed territory. 

*Under Art. 3 of the treaty of Nov. 6, 1901, between Great Britain and Brazil, “the 
arbitrator shall be requested to investigate and ascertain the extent of the territory which, 
whether the whole or a part of the zone described in the preceding article, may lawfully be 
claimed by either of the high contracting parties.’”’ Hertslet, Commercial Treaties, XXIII, 
p.310. In his award of June 6, 1904, the King of Italy pointed out that it could not be de- 
cided with certainty whether the right of Brazil or Great Britain was the stronger. He 
decided that the disputed territory should be divided. Hertslet, op. cit., XXIV, p. 173. 
For a criticism of this award see Fauchille, Le conflit de limites entre le Brésil et la Grande Bret- 
agne et la sentence arlitrale du roi d’Italie, Paris, 1905, especially p. 115 et seg.; Lapradelle et 
Politis, “ L’arbitrage anglo-brésilien de 1904,” Revue du droit public, 1905, p. 328. 

Under the convention concluded on April 10, 1897, between France and Brazil, the arbi- 
trator should either uphold the claim of one of the parties or adopt an “intermediary solu- 
tion.” De Clercq, Recueil des traités de la France, XXI, p.51. See the text of the award in 
De Clercq, op. cit., XXI, p. 701. There are also other cases which may be referred to in this 
connection, e.g., the boundary dispute between Bolivia and Peru. Under Art. 4 of the treaty 
of Dec. 30, 1902, “whenever the royal acts and dispositions do not define the dominion of a 
territory in clear terms, the arbitrator shall decide the question according to equity, keeping 
4s hear as possible to the meaning of those documents and to the spirit which inspired them,” 
this Journax, Vol. 3 (1909), Supp., p. 383. 11 Moore, op. cit., I, p. 801. 
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Article 7, established regulations intended to secure such a protection.” 
In so doing the tribunal exercised a non-judicial function and settled a pure 
conflict of interests. It did not apply any rule of law, but determined regu- 
lations which, in its subjective opinion, were just and proper.’ 

The North Atlantic Fisheries case is similar to the Behring Sea case. 
However, the tribunal was empowered to recommend rules for the consid- 
eration of the parties and not to establish regulations binding upon them. 
Nevertheless, the parties accepted the rules in question and embodied them 
in the treaty of July 20, 1912.4 In the Tacna-Arica case the arbitrator was 
requested, among other things, to determine the conditions for the holding 
of a plebiscite.'* The exercise of such a power, however, could not consist 
in the application of a rule of positive law. A considerable extension of the 
powers of the arbitrators took place in the Graeco-Turkish case of 1901. 
Failing the conclusion by the parties of a convention concerning the régime 
of capitulations, the question was submitted to arbitration. The award of 
April 2, 1901, has the form of a convention and contains 27 articles. The 
arbitrators laid down new rules of law to be binding upon the parties in the 
future and in so doing acted in the capacity of legislators.' 

Such non-judicial arbitration has played an important réle since the close 
of the World War. Various political disputes which have been left unsettled 
by the treaties of peace have been submitted by the parties to arbitration. 
Disputes of this kind could not be settled through the application of law, 
especially since the war has created an entirely new situation. The task of 
the arbitrators was not to apply old rules which had become inconsistent 
with this situation, but to create new ones. This task has been laid upon the 
arbitrators especially in regard to boundary disputes. Thus according to 
§ 2 of the Protocol of Venice of October 13, 1921, concerning the delimitation 
of the frontier between Hungary and Austria, the latter state agreed to 
accept the decision recommended by the Council of the League of Nations.” 
Similarly, in the Upper Silesian case the Supreme Council requested the 
Council of the League of Nations to recommend a solution for the tracing 

12 Moore, op. cit., I, p. 945. 

13 The United States gave effect to the award by the proclamation of President Cleveland 
of April 9, 1894. Martens, Nouveau Recueil Général, 2e série, XXIII, p. 557. Great 
Britain carried it out by the Behring Sea Award Act of April 23, 1894. Hertslet, op. cit., 
XIX, p. 925. This act modified substantially the Merchant Shipping Acts of 1854 and 
1876. 14 Hertslet, op. cit., XX VI, pp. 1088, 1115; XXVII, p. 1095. 

% This JoURNAL, Vol. 17 (1923), Supp., p. 11. See also this JouRNAL (1925), p. 393; 1926, 

. 605. 
¥ 16 Politis, “La convention consulaire gréco-turque et l'arbitrage des ambassadeurs des grandes 
puissances a Constantinople,” R.G. D. I. P., 1902, p. 202; 1903, p.69. There are other cases 
of non-judicial arbitration, such as the case of the partition of the state of Seyid-Said, in 
which the arbitrator settled a purely political conflict. Lapradelle-Politis, Recueil des ar- 
bitrages internationauz, Paris, 1923, II, p. 55. 

17 League of Nations Treaty Series, 1922, IX, p. 205. The decision of the Council of 
Sept. 19, 1922, settled the dispute finally. League of Nations Official Journal, 1922, No. 


11, II, pp. 1196, 1315. 
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of the frontier,’® and undertook to accept the latter’s decision.'® In the 
boundary dispute between Czechoslovakia and Poland the two governments 
signed a declaration on July 10, 1920, by which they decided to accept the 
settlement by the Allied Powers.?® One may refer further to Article 3 of 
the Treaty of London of May 30, 1913, which reserved to the great Powers 
the task of settling the frontiers of Albania. This task was completed after 
the World War.” 

The Mosul case deserves particular attention. In this case the Permanent 
Court of International Justice was requested to give an advisory opinion on 
the question whether the decision to be taken by the Council had the 
character of an arbitral award, of arecommendation, or of asimple mediation. 
The court held that in signing the Treaty of Lausanne the parties intended, 
by means of recourse to the Council, to insure a definitive and binding solu- 
tion of the dispute. Drawing a distinction between two kinds of arbitration, 
the court said: “‘If the word ‘arbitration’ is taken in a wide sense, charac- 
terized simply by the binding force of the pronouncement made by a third 
party to whom the interested parties have had recourse, it may well be said 
that the decision in question is an ‘arbitral award.’” It added that “this 
term, on the other hand, would hardly be the right one, if the intention were 
to convey a common and more limited conception of arbitration, namely, 
that which has for its object the settlement of differences between states by 
judges of their own choice and on the basis of respect for law.’”’ According 
to the court, the latter conception was inapplicable to the case before it, 
because the settlement of the dispute in question depended, at all events for 
the most part, on considerations not of a legal character; moreover, it was 
impossible, properly speaking, to regard the Council, acting in its capacity 
of an organ of the League of Nations, as a tribunal of arbitrators. The court 
pointed out that the Council, whose first duty was to settle political dis- 
putes, was never considered in the Covenant as exercising the functions of 
arbitrator within the meaning of the Hague Convention. But this fact did 
not prevent the Council from being called upon, by the mutual consent of 
the parties, to give a definitive and binding decision in a particular dispute 
and so to act as an arbitrator in a wide sense of this term.” 

18 League of Nations Official Journal, 1921, No. 9, p. 982. 

19 Td., 1921, No. 10-12, p. 1221. The Supreme Council carried into effect the recommen- 
dations of the Council of the League. Op. cit., 1921, No. 10-12, p. 1226. 

20 Td., 1923, No. 11, p. 1472. Certain difficulties arose between the parties as to whether 
the frontier in the Jaworzyna district was or was not determined by the decisions of the 
Supreme Council and of the Conference of Ambassadors. The question having been sub- 
mitted for an advisory opinion to the Permanent Court of International Justice, the court 
held that the dispute was finally settled. Collection of Advisory Opinions, Series B, No. 8. 

1L. N.O.J., 1924, No. 7, p. 1007. Publications of the Permanent Court of International 
Justice, Collection of Advisory Opinions, Series B, No. 9; Series C, No. 5, II. 

*2 Collection of Advisory Opinions, Series B, No. 12, especially p. 26 et seg. See also Series 


B, No. 8, pp. 29, 38 (the Jaworzyna case), and Series B, No. 9, p. 15 (the Monastery of Saint- 
Naoum case). 
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It would seem advisable to use a special term for this kind of arbitration. 
The former President of the Permanent Court of International Justice, Dr. 
Max Huber, has suggested the term “political arbitration.” 7* Such arbi- 
tration is characterized only by the binding force of the decision. The arbi- 
trators do not act as judges, but as mediators; they do not apply rules of 
law, but base their decisions upon considerations of expediency; they settle, 
not legal disputes, but conflicts of interests. In fact, if a dispute does not 
involve any conflict as to the rights of the parties concerned and cannot be 
settled by the application of a principle of law, the tribunal called upon to 
settle such a dispute has necessarily a political character. 

It may well happen that the tribunal is empowered to act both in a judi- 
cial and in a political capacity. Thus in the Behring Sea case the tribunal 
decided the questions of law enumerated in Article 6 of the special agree- 
ment strictly on a legal basis. It refused to follow the suggestions of one of 
the parties to depart from positive law.** But in accordance with Article 
7, the tribunal decided the conflict of interests upon considerations of expe- 
diency. One may say that while, under Article 6, this tribunal was an 
arbitral tribunal in the strict sense of the term, under Article 7 it had an 
entirely different character and exercised political arbitration. In the latter 
case the Hague definition of arbitration was inapplicable because the tribunal 
was called upon to depart from positive law and not to decide ‘‘on the basis 
of respect for law.” 

This distinction between the two kinds of arbitration may help to make 
clear that, if, in certain cases, arbitrators have not acted like judges, it does 

23 Annuaire del’ Institut de droit international, 1927, II, p.762. This term has been adopted 
also by other authorities. See Rolin, “L’arbitrage et le comité de sécurité de la Société des 
Nations,” R. D. I. L. C., 1927, p. 605; Schindler, “Les progres de l’arbitrage international 
depuis la création de la Société des Nations,’’ Recueil des cours de l’ Académie de droit interna- 
tional de la Haye, 1928, V, p. 238; Borel, “Quelques aspects de l’Acte général de Genive,” 
Académie diplomatique internationale, Séances et travaux, 1930, p. 85. 

The present writer has pointed to the advisability of making a distinction between the two 
kinds of arbitration and has suggested the term “diplomatic arbitration.” Société des Na- 
tions et Probleme de la Paiz, Paris, 1927, I, p. 385. The term “political arbitration,” which 

has since been proposed, expresses the same idea and may be adopted in view of the fact 
that it has already become familiar. 

24 The case of the United States was much stronger from the standpoint of absolute equity 
than from the standpoint of positive law. Consequently, in the arguments of the United 
States great stress was laid on the former standpoint. Mr. Carter made as strong a case for 
the application of the law of nature as has ever been made before an arbitral tribunal. Fur 
Seal Arbitration. Proceedings of the Tribunal of Arbitration, Washington, 1895, IX, p. 1. 
The British counsel, Sir Charles Russell, took issue with Mr. Carter and observed that it 
was an extraordinary proposition that the moral law and the law of nature were two terms 
interchangeable with international law. Op. cit., XIII, p. 8. It is interesting to add that 
after the award was signed, the American member of the tribunal, Senator Morgan, made a 
declaration in which he criticized the attitude of the other members who considered that 
the questions “were to be decided upon the existing state of the law, and, finding no existing 
precedent in the international law, they did not feel warranted in creating one.” Op. cit., 
72. 
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not show necessarily that arbitration stricto sensu has not a judicial character, 
but it means merely that the word ‘‘arbitration”’ has been used to designate 
two entirely different methods of settlement. The only feature common to 
both of them is the binding force of the decision. 

The above distinction is particularly important in so far as the General 
Act is concerned. The main idea underlying this treaty is to provide for a 
final solution of every dispute of whatever nature it may be. This idea, 
however, could not be realized if only legal disputes were referred to arbi- 
tration. In fact, the submission of political conflicts to a commission of 
conciliation would be inadequate, inasmuch as it would not lead to a decision 
binding upon the parties. Consequently, Chapter III of the General Act 
lays down the principle that in case the commission of conciliation fails to 
settle a conflict of interests, the latter must be brought before an arbitral 
tribunal. Unfortunately, the General Act uses the word “arbitration” 
without qualifications. It provides for arbitration both in Chapter II, 
which is devoted to claims of right, and in Chapter III, which is devoted to 
conflicts of interests. In the two cases, however, arbitration has a different 
character. But in using a single term, the General Act has created a con- 
fusion as to the nature of arbitration under this treaty, and has given rise 
to the question as to whether arbitration is a judicial or rather a political 
method of settlement. 

In point of fact, certain writers who stress the judicial character of arbi- 
tration wonder how a political conflict can be settled on a legal basis, and 
come to the conclusion that the whole of Chapter III of the General Act 
is meaningless. On the other hand, it has been claimed that arbitration 
has lost entirely its judicial character and that only political disputes should 
be submitted to an arbitral tribunal.”®° Certain writers have gone even so 
far as to contend that, since political disputes cannot be settled by the 
application of a rule of law, the arbitrators called upon to decide such dis- 
putes have unlimited powers and are free to depart from positive law.?’ 
This would mean that at the present time the conception of arbitration is 
altogether different from that which existed in the past. Such an idea, 
however, can hardly be accepted. 

We can best understand the true nature of arbitration under the General 
Act if we realize, in the light of the cases which have been examined above, 
that although attention has been focused on judicial arbitration, there has 
evolved another method of settlement which has also been known as arbitra- 
tion. The latter method, however, has been much less developed than the 


** Sir John Fischer Williams, “Model Treaties for the Pacific Settlement of Disputes,” 
Journal of the Royal Institute of International Affairs, 1928, No. 6, p. 411. Brierly, The 
General Act of Geneva, B. Y. I. L., 1930, p. 125. 

*6 Ascher, Wesen und Grenzen der internationalen Schiedsgerichtsbarkeit und Gerichtsbarkeit 
als Grundlage fiir das Vélkerrecht der Zukunft, Leipzig, 1929, pp. 1, 32, 66. 

*7 Schindler, loc. cit., p. 340. 
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former. States have been most reluctant to provide for compulsory arbitra- 
tion of political disputes and have confined themselves to submitting them 
occasionally to an arbitral tribunal by virtue of a special agreement. It is 
only during the last few years that provisions to this effect have been in- 
serted in bipartite treaties. Thus, to use an expression of Dr. Lammasch, 
this method of settlement has ceased to constitute exclusively an ‘‘isolated 
arbitration”’ (isolierte Schiedsgerichtsbarkeit) and has become an “‘institutional 
arbitration”’ (institutionelle Schiedsgerichtsbarkeit).28 Its importance is in- 
creased considerably when it is sanctioned by the General Act, which is the 
first multipartite treaty dealing with this matter.?® Political arbitration 
may be regarded at the present time as an established and distinct method 
for the pacific settlement of international disputes. 


II. THe OrGAN OF ARBITRATION 


In providing for the submission of conflicts of interests before an interna- 
tional tribunal, the framers of the General Act had a choice between the 
Permanent Court of International Justice and an arbitral tribunal. Ac- 
cording to the Statute, the court has jurisdiction to settle such conflicts, as 
it recognized it itself in the Free Zones case.*® It would be most inadvisable, 
however, to take advantage of the relevant provisions of the Statute and to 
bring political disputes before the court. The proper task of the court is to 
settle controversies concerning the legal rights of the parties and to do so 
strictly in accordance with the law. The court should never be called upon 
to take jurisdiction of political questions and to decide them upon considera- 
tions of expediency. The exercise of such a political function would under- 
mine the authority of the court." In practice, however, states often pro- 

28 Lammasch, loc. cit., pp. 9, 51. 

29 The Geneva Protocol of 1924 implies the idea of political arbitration. But it does not 
make any attempt whatever to define this idea and rests apparently upon a confusion as to 
the precise nature of arbitration. Moreover, it has not entered into force. 

30 The court said that the freedom to base its decision on considerations of expediency 
“being contrary to the proper function of the court, could in any case only be enjoyed by it 
if such freedom resulted from a clear and explicit provision, which is not to be found in the 
special agreement.” Op. cit.,p.11. It follows a contrario that, subject to the existence of 
such a provision, the court is free to decide on the basis of expediency. See, however, the 
observations of Judge Kellogg, op. cit., p. 29. 

31 The question was examined at length by the Institute of International Law in 1927. 
All the members of the XIVth Committee which dealt with this question pointed emphati- 
cally to the danger which would result for the Court if the latter’s decisions were not taken 
on a strictly legal basis. They considered unanimously that states should never take 
advantage of the last provision of Art. 38 of the Statute. See the report by Messrs. de la 
Barra and Mercier, “ Procédure arbitrale,” Annuaire de l'Institut de droit international, 1927, 
II, p. 577. See also Strupp, Das Recht des internationalen Richters nach Billigkeit zu ent- 
scheiden, Leipzig, 1930, p. 117; Scott, Sovereign States and Sutts before Arbitral Tribunals and 
Courts of Justice, New York, 1925, p. 245; Brown, La conciliation internationale, Paris, 1925, 
p. 59; Ascher, op. cit., pp. 32, 66; Schindler, loc. cit., p. 291; Thieme, Die Fortbildung der 
internationalen Schiedsgerichtsbarkeit seit dem Weltkrieg, Leipzig, 1927, pp. 22, 55; Muuls, 
“ Le traité de conciliation entre la Belgique et la Suisse,” R. D. I. L. C., 1926, p. 393. 
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vide for the submission of such questions to the court.” It is very gratify- 
ing that under Article 21 of the General Act conflicts of interests must be 
brought before an arbitral tribunal, never before the court. 

This system is satisfactory not only because it avoids the danger of im- 
pairing the authority of the court, as a court of justice, but also because it is 
most suitable for the purpose. The idea of permanency which leads to the 
formation of a uniform jurisprudence and which constitutes the greatest ad- 
vantage of the court becomes a disadvantage in so far as the settlement of 
political conflicts is concerned. As a matter of fact, such conflicts can best 
be settled by tribunals constituted in each case and composed of persons in 
whom the parties have particular confidence. Unlike judges who confine 
themselves to the application of a rule of law, these arbitrators can hardly 
base their decisions upon objective principles and, consequently, must be 
chosen from among those who are friendly to both parties and who are re- 
garded as qualified to make an equitable compromise. The great variety of 
conflicts of interests precludes the formation of a permanent tribunal the 
members of which would be equally competent in every case that might 
arise. Finally, the powers of such a tribunal would be limited in fact by the 
precedents which it has established. Now, it may very well happen that 
similiar conflicts of interest should be settled in a different manner under 
different circumstances. 

The parties are free to set up the tribunal as they wish. In case, however, 
no agreement has been reached, the tribunal must be constituted in accord- 
ance with Article 22 and the following articles of the General Act. The 
tribunal shall consist of five members. Each party nominates one member 
who may be chosen from among its nationals. The two other arbitrators 


See, however, Loder, “ La différence entre l’ arbitrage international et la justice internationale,” 
Bulletin de V Institut intermédiaire international, 1923, p. 278; Hostie, “ Différends justiciables 
et non-justiciables,” R. D. I. L. C., 1928, p. 584; Borel et Politis, “L’ extension de l’arbitrage 
obligatoire et de la compétence obligatoire de la Cour permanente de Justice internationale,” 
Annuaire de I’ Institut de droit international, 1927, II, p. 690. 

In his observations on the court’s order of Dec. 6, 1930, concerning the Free Zones case, 
Judge Kellogg denounced with a great wealth of arguments the idea of the court deciding 
purely political questions upon considerations of expediency. He contended that the court 
could not do so even with the consent and at the request of the parties. Series A, No. 24, 
p. 29 et seg. This latter opinion, however, is at variance with the Statute and the juris- 
prudence of the court. See on this point Roden, ‘“ La compétence de la Cour Permanente,” 
R. D. I. L. C., 1931, p. 757. 

2 F. g., Italy-Switzerland, treaty of Sept. 20, 1924, Art. 15 (L. N. T. S., XX XIII, p. 93); 
Roumania-Switzerland, treaty of Feb. 3, 1926, Art. 14 (L. N. T. S., LV, p. 93). 

% The last sentence of Art. 21 provides that the disputes in question shall “be brought be- 
fore an arbitral tribunal which, unless the parties otherwise agree, shall be constituted in the 
manner set out below.’’ The expression “unless the parties otherwise agree’”’ refers only to 
the organization of the tribunal, and can hardly be interpreted as authorizing the parties to 
submit their dispute by common agreement to the court. If such an agreement took place, 
the court should decline jurisdiction and should remind the parties of their obligations under 
the General Act to submit the dispute to arbitration. 
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and the chairman are chosen by common agreement from among the na- 
tionals of third Powers. They must be of different nationalities and must 
not be habitually resident in the territory nor be in the service of the parties. 
Thus three out of five members of the tribunal are neutrals. If the appoint- 
ment of the members of the arbitral tribunal is not made within a period of 
three months from the date on which one of the parties requests the other 
party to constitute a tribunal, a third party shall be requested to make the 
necessary appointments. In case, however, no agreement is reached on this 
point, each party shall designate a different Power, and the Powers thus 
chosen shall make the appointments in concert. If, within a period of three 
months, these Powers should not reach an agreement, the necessary appoint- 
ments shall be made by the president of the Permanent Court of Interna- 
tional Justice. In case the president is prevented from acting or is a subject 
of one of the parties, the nomination shall be made by the vice-president. 
If the latter is in the same position, the appointments shall be made by the 
oldest member of the court who is not a subject of either party. 

The appointment of the arbitrators by the president of the court consti- 
tutes apparently the best solution. In fact, the president is most qualified 
to form a really impartial and competent tribunal.** The whole procedure, 
however, is too complicated and takes up too much time. One can hardly 
see any reason why recourse to the president of the court should be preceded 
by an application to third Powers. It would be much better to provide 
simply in Article 23 that if the parties fail to appoint the members of the 
tribunal within a period of three months, the necessary appointments shall 
be made by the president of the court.* 


34 No uniform method has been developed in practice as regards the appointment of arbi- 
trators in the event of a disagreement between the parties. Such appointments are made 
either by a permanent commission of conciliation (Germany-Switzerland, treaty of Dec. 3, 
1921, Art.8, L.N.T.S., XII, p. 281), or by the president of the Permanent Court of Inter- 
national Justice (treaty between Estonia, Finland, Latvia, and Poland, Jan. 17, 1925, Art. 
19, L. N. T.S., XX XVIII, p. 359), or by the head of a state like the President of the United 
States (Poland-Switzerland, treaty of March 7, 1925, Art. 14, L. N. T.8., L, p. 263), the 
President of the Swiss Federal Council (Czechoslovakia-Poland, treaty of April 23, 1925, 
Art. 15, L. N. T.S., XLVIII, p. 385), or the Queen of the Netherlands (France-Switzerland, 
treaty of April 6, 1925, Art. 15, Message du Conseil fédéral suisse, 1925, No. 1976), or in 
accordance with Art. 45 of the Hague Convention of 1907 (Denmark-Finland, treaty of Jan. 
30, 1926, Art. 3, L. N. T. S., LI, p. 378). 

3 The question of a speedy constitution of the tribunal is much more important than it 
may appear at first sight. One of the consequences of the General Act, a consequence which 
unfortunately has not been contemplated either by the Committee on Arbitration and 
Security or by the Assembly of the League of Nations, is that this treaty will make impossible 
the application of Art. 15 of the Covenant. In fact, according to Art. 15, a dispute may be 
brought before the Council only in case it is not submitted to arbitration or judicial settle- 
ment. It follows, and this is the unanimous opinion of all commentators upon the juris- 
prudence of the League of Nations, that if under a treaty of compulsory arbitration a dispute 
must be referred to an arbitral tribunal, neither party has the right to invoke Art. 15 and to 
have recourse to the Council. The latter would sanction a violation of this treaty if it took 
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After the tribunal has been constituted the parties shall, according to 
Article 25, draw up a special agreement determining the subject of the dis- 
pute and the details of procedure. Article 26 adds that, in the absence of 
sufficient particulars in the special agreement regarding the matters referred 
to in the preceding article, the provisions of the Hague Convention of 1907 
shall apply as far as possible. It may happen that the parties cannot agree 
upon the provisions of the special agreement. The practice of states is not 
uniform as to what should be done in such a case. Certain treaties provide 
that the special agreement shall be drawn up in accordance with the relevant 
stipulations of the Hague Convention,* others entrust this task to a perma- 
nent commission of conciliation,*’ or to the tribunal itself,** still others pro- 
vide that if a special agreement is not concluded, the tribunal shall decide 
simply on the basis of the claims presented to it by the parties.*® It is this 
last solution which has been adopted by the General Act. Under Article 
27, failing the conclusion of a special agreement within a period of three 
months from the date on which the tribunal was constituted, the dispute 
may be brought before the tribunal by an application by one or other party. 
In such a case the tribunal is not limited by any special agreement and has 
wide powers. 


jurisdiction of the dispute. Its duty would be to remind the parties of their obligations and 
to urge them to follow the procedure laid down in the treaty in question. It must be borne 
in mind that the Optional Clause of Art. 36 of the Statute of the court, and treaties providing 
for compulsory arbitration of legal disputes, do not impair the powers of the Council, but 
assign to this body a réle which is perfectly in harmony with the spirit of the Covenant. 
The Council, indeed, may intervene under Art. 15 to settle political conflicts, that is to say, 
conflicts which are most likely to lead to war. Such conflicts, however, must be submitted 
to arbitration according to Chap. III of the General Act. Consequently, no dispute may be 
brought before the Council under Art.15. Sucha state of affairs is dangerous for the League 
of Nations and for the cause of peace. One of the remedies would be to simplify the provi- 
sions of Art. 23 of the General Act and to make possible a prompt constitution of the tribunal. 
The latter could immediately lay down provisional measures and would be able to render its 
award within the shortest time. However, it does not seem that in so far as the maintenance 
of peace is concerned, an arbitral tribunal could act as effectively as the Council or the 
Assembly of the League of Nations. Now, the League would be unable to use the wide pow- 
ers conferred upon it by Art. 15. It is necessary, therefore, to amend the Covenant to the 
effect that the obligation of the parties to have recourse to arbitration does not prevent the 
League from intervening under Art. 15 in order to maintain or reéstablish peace. According 
to the amendment in question, the merits of the dispute would be dealt with exclusively by 
the tribunal to which it has been referred. In case the relations between the parties become 
80 strained that there is a danger of war, the Council would have the right to take the neces- 
sary measures merely for the purpose of preventing an actual outbreak of hostilities. The 
merits of the dispute would be settled by the tribunal, not by the Council. 

* Poland-Switzerland, treaty of March 7, 1925, Art. 15 (L. N. T. S., L, p. 263). 

* Germany-Switzerland, treaty of Dec. 3, 1921, Art. 8 (L. N. T. S., XII, p. 281). 

** Belgium-Finland, treaty of March 4, 1927, Art. 17 (L. N. T. S., LXIX, p. 363). 

** Argentina-Switzerland, treaty of Nov. 17, 1924, Art. 3 (Message du Conseil fédéral suisse 
1925, No. 1938). 
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III. Basis or DEcISION 


The parties are free to lay down in the special agreement rules to be ap- 
plied by the tribunal. They may even authorize the latter to disregard 
positive law and to base its decision exclusively upon considerations of ex- 
pediency. Incase the parties have not agreed upon any provision in the mat- 
ter, Article 28 of the General Act is applicable. This article is the only one 
which deals with this important question. It reads as follows: 

If nothing is laid down in the special agreement or no special agree- 
ment has been made, the tribunal shall apply the rules in regard to the 
substance of the dispute enumerated in Article 38 of the Statute of the 
Permanent Court of International Justice. In so far as there exists no 

= rule applicable to the dispute, the tribunal shall decide ex aequo 
et bono. 


The question arises as to how a non-legal dispute can be settled on a legal 
basis. This question can be best answered after an examination of the 
power of the tribunal to decide ex aequo et bono, which power is the gist of 
Article 28 of the General Act. 

Various bipartite treaties vest such a power in an arbitral tribunal, al- 
though unfortunately they do not use a uniform terminology. We find such 
terms as “equity,” ‘ex aequo et bono,’ * “justice,” ‘most just,” 
“equitable solution,” “ ‘intermediary solution,” “ and similar forms.“ 
All of them express apparently the same idea.‘7 A certain uniformity is to 
be found in post-war treaties, which have abandoned the other terms and 
use almost exclusively either the term ‘‘equity”’ 4* or the term ‘‘ex aequo et 
bono.” 

It must be pointed out that the former term has not the meaning which it 
possesses in Anglo-Saxon countries. The word ‘‘equity,” when used in a 


‘0 Great Britain-United States, treaty of Aug. 18, 1910, Art. 7 (Malloy, Treaties and Con- 
ventions, III, p. 2619). 

41 Argentina-Brazil, treaty of Sept. 7, 1905, Art. 10 (Manning, Arbitration Treaties among 
the American Nations, New York, p. 357). 

42 United States-Venezuela, treaty of Dec. 5, 1885, Art. 6 (Malloy, op. cit., II, p. 1858). 

43 Great Britain-United States-Portugal, treaty of June 13, 1891, Art. 1 (Malloy, op. cit., 
II, p. 1460). 

44 Great Britain-Portugal, treaty of Sept. 25, 1872, Art. 2 (Lafontaine, op. cit., p. 170). 

4 France-Brazil, treaty of April 10, 1897, Art. 2 (De Clercq, op. cit., XXI, p. 51). 

46 Sometimes no particular term is used in a treaty which confers such a power upon a 
tribunal. See Art. 7 of the treaty between the United States and Great Britain of Feb. 29, 
1892 (Malloy, op. cit., I, p. 746 et seq.). The award in the Cayuga Indians case enumerates 
many treaties of this kind. This Journat, Vol. 20 (1926), p. 574. 

47 An examination of cases shows that arbitral tribunals have not interpreted such a differ- 
ence in the terms as implying a difference in powers. See infra. 

48 F.g., treaty between Denmark and Sweden of Jan. 14, 1926, Art. 2 (L. N. T.S., LI, p. 


257). 
49 E.g., treaty between Denmark and Belgium of March 3, 1927, Art. 17 (L. N. T. 8, 


LXVII, p. 119). 
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treaty of arbitration, has not a technical meaning, but refers to the general 
idea of substantial justice. Thus in the Norwegian Shipping Claims case the 
tribunal said: 

The words ‘‘law and equity”’ used in the special agreement of 1921 
cannot be understood here in the traditional sense in which these words 
are used in Anglo-Saxon jurisprudence. The majority of international 
lawyers seem to agree that these words are to be understood to mean 
general principles of justice as distinguished from any particular system 
of jurisprudence or the municipal law of any state. 

This statement was quoted approvingly in the award in the Cayuga Indians 
case.*! 

An important question is the réle of equity in international arbitration as 
compared with the réle of positive law. The use of the word “equity” in 
special agreements does not mean that in all such cases arbitral tribunals 
have the same powers. The extent of these powers depends upon the rela- 
tions between equity and law, as defined in special agreements. These rela- 
tions and, consequently, the réle of equity, are different in different cases. 
It is necessary, therefore, to consider several contingencies which may arise. 

In the first place, an arbitral tribunal may be empowered to settle a dis- 
pute in accordance with law and equity. In this case the tribunal is not 
bound to pronounce a non liquet in the event of the absence of a rule of law 
applicable to the dispute, but has the right to fill such a gap in law and to 
render anaward. The role of equity is here to supplement positive law. It 
must be emphasized that the tribunal may have recourse to equity only if it 
is impossible to settle the dispute on a strictly legal basis. Its first task is 
carefully to examine the legal titles invoked by the parties and to endeavor 
to decide the controversy through the application of law. Thus in the Bu- 
lama case, in the Delagoa Bay case,** and in the Guiana and Surinam case,* 
the arbitrators did not use the wide powers conferred upon them and decided 
strictly in accordance with law. 

There is always a great danger of basing an award upon non-legal consid- 
erations. If a tribunal does not act with utmost caution and takes such a 
course, it may exceed its powers and so render the award null and void. 
This is what happened in the Northeastern Boundary case, in which the 
arbitrator decided the controversy ex aequo et bono although he was noi em- 
powered todo so. The Permanent Court of Arbitration said in the Orinoco 
Steamship Company case: ‘Excessive exercise of power may consist, not 
only in deciding a question not submitted to the arbitrators, but also in mis- 


°° This JOURNAL, Vol. 17 (1923), p. 384. It may be observed that in this case the tribunal 
regarded the term “equity” as a synonym of the term “justice.” See the letter of the 
Secretary of State of the United States to the Norwegian Minister, Feb. 26, 1923, transmit- 
ting a draft in payment of the award, but declaring that the United States Government can- 
not accept certain apparent bases of the award as being declaratory of international law or 
as limiting upon the United States as a precedent. Loc. cit., pp. 287-289. 

Id., Vol. 20 (1926), p. 586. Supra, note6. Supra, note7. Supra, note 8. 
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interpreting the express provisions of the agreement in respect of the way in 
which they are to reach their decisions, notably with regard to the legislation 
or the principles of law to be applied. 

In the cases just discussed arbitrators must respect law and may have re- 
course to equity only with a view to filling gaps in positive law. There is 
another group of cases in which equity plays a more important réle. Thus, 
according to the protocols of 1903 between Venezuela and various Powers, 
“the commissioners, or, in case of their disagreement, the umpire, shall de- 
cide all claims upon a basis of absolute equity, without regard to objections 
of a technical nature, or of the provisions of local legislation.” 5* The com- 
missioners were thus expressly authorized to do substantial justice even if in 
so doing they should depart from municipal law. In fact, the commissioners 
redressed wrongs in many cases, such as the Heny case *’ and the Boulton 
case,®* although under municipal law the claims should have been dismissed. 

But the commissions acted with great caution in so far as international 
law was concerned. Thus, in a learned decision rendered in the Sambiaggio 
case, Umpire Ralston held that under international law the state was not 
responsible for the acts of revolutionists, and said: “‘If it had been the con- 
tract between Italy and Venezuela, understood and consented to by both, 
that the latter should be held for the acts of revolutionists—something in 
derogation of the general principles of international law—this agreement 
would naturally have found direct expression in the protocol itself and would 
not have been left to doubtful interpretation.”” He added: “It is as inequi- 
table to charge a government for wrongs it never committed as it would be to 
deny rights to a claimant for a technical reason.”” The umpire concluded 
with the following statement, which defines so properly the task of the com- 
mission: ‘‘The true interpretation of the protocol requires the present tri- 
bunal, disregarding technicalities, to apply equitably to the various cases 
submitted the well-established principles of justice, not permitting sympathy 
for suffering to bring about a disregard for law.”’ *° 

The normal réle of equity in international arbitration is to supplement 
law, but not to correct it. In other words, the tribunal may decide praeter 
legem, not contra legem. It has been contended that arbitration contra legem 
can never take place because the source of the powers of the tribunal is an 
agreement entered into by the parties concerned. If, in virtue of a provision 


58 G. G. Wilson, The Hague Arbitration Cases, Boston, 1915, p. 223. 
 #.g., the protocol of Feb. 17, 1903, between the United States and Venezuela, Art. 1. 
Ralston, Venezuelan Arbitrations of 1903, Washington, 1904, p. 2. 

57 Ralston, op. cit., p. 23. 58 Ralston, op. cit., p. 26. 

59 Ralston, op. cit., p. 666, especially pp. 689-692. See also the Mazzei case, ibid., p. 693. 

It must be pointed out that a different principle was laid down by Umpire Gutierrez-Otero 
in the Padron case (ibid., p. 928), and in the Mena case (ibid., p. 932). However, his view 
that the commission had “absolute liberty for a decision” was rejected by the Permanent 
Court of Arbitration, which held in the Orinoco Steamship Company case that the protocols 
of 1903 “did not invest the arbitrators with discretionary powers.” Wilson, op. cit., p. 223. 
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of an agreement, the tribunal is authorized to disregard positive law, this 
provision itself constitutes a rule of positive law which the tribunal will 
apply. It may be observed, however, that, in adopting this argument, we 
must necessarily arrive at the conclusion that for similar reasons there can 
never be compulsory arbitration because a tribunal can act only in virtue of 
an agreement voluntarily concluded by the interested parties, either in re- 
spect of a particular dispute which has already arisen, or in respect of all dis- 
putes which may arise in the future. It seems that a distinction should be 
made. When the task of a tribunal is confined to applying rules of law laid 
down by the parties, arbitration of this kind is not contra legem, although 
such rules may be contrary to positive law. Thus, in the Alabama case ® 
and in the British Guiana case,” the arbitrators were requested to apply the 
rules laid down by the parties, as well as pertinent ‘‘principles of interna- 
tional law not inconsistent therewith.”’ This stipulation clearly provided 
that, in the event of a conflict between such rules and international law, the 
former should prevail. The situation is entirely different when the parties 
refrain from laying down such rules and authorize in general terms the 
tribunal to find a proper solution of the dispute regardless of positive law. 
In this case the tribunal does not apply any objective rule of law, but decides 
according to what, in the subjective opinion of the arbitrators, is just. 

States have occasionally provided for such arbitration. According to 
Article 2 of the special agreement concerning the Serbian Loans case, the 
parties shall, within one month from the delivery of the judgment by the 
Permanent Court of International Justice, begin negotiations with a view to 
making certain concessions over and above that which is strictly due in law. 
Failing the conclusion of an arrangement, the question might be brought by 
either party before an arbitral tribunal. This tribunal was thus empowered 
to settle the dispute equitably and, in so doing, to depart from positive law.* 
But it must be observed that such wide powers have been vested in arbitral 
tribunals only in exceptional cases, and only by virtue of special agreements. 
There is not a single treaty of compulsory arbitration containing provisions 
to this effect. It is true that, according to certain recent treaties, arbitral 
tribunals may disregard positive law. But all these treaties add invariably 
that such powers may be exercised only if both parties reach an agreement to 
this effect in each particular case.® 


6° See Lauterpacht, “The Absence of an International Legislature and the Compulsory 
Jurisdiction of International Tribunals,” B. Y. I. L., 1930, p. 151. 

*t Moore, International Arbitrations, I, p. 549. 

® Moore, op. cit., V, p. 5018. 

*’ Publications of the P. C. I. J., Series C, No. 16, III, p. 292. 

6 The same power was conferred upon arbitral tribunals in several other cases, e.g., the 
Behring Sea case, supra, p. 473. 

® Art. 5 of the treaty of Aug. 29, 1924, between Germany and Sweden provides: “If the 
parties agree, the tribunal may, instead of basing its decision on legal principles, give an 
award in accordance with considerations of equity.” L. N. T.S., XLII, p. 125. 
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The provision of Article 28 of the General Act may be compared to those 
treaty provisions which authorize the tribunal to decide in accordance with 
law and equity. In other words, under Article 28, the tribunal may decide 
disputes for the settlement of which international law does not provide any 
rule, but may never depart from positive law. The task of the tribunal is to 
fill gaps in international law and to decide praeter legem, not contra legem.** 
This is particularly clear when we compare the present provision of Article 
28 with the provision drafted by the Committee on Arbitration and Security. 
The latter ran as follows: ‘‘In so far as the dispute cannot be settled by the 
application of the rules of law alone, the tribunal may exercise the functions 
of a friendly mediator.” *7 This provision might create a misunderstanding 
as to the powers of the tribunal. It might appear, indeed, that, although 
there are applicable rules of law, the dispute involves political issues which 
cannot be settled by the application of such rules alone, and the tribunal is, 
therefore, free to disregard the law. Moreover, the term “‘friendly media- 
tor”’ was not happily chosen. The first Committee of the Assembly of the 
League of Nations modified the stipulation in question and provided that 
only ‘‘in so far as there exists no such rule applicable to the dispute, the tri- 
bunal shall decide ex aequo et bono.”’ The Assembly of the League was very 
anxious to emphasize that the tribunal shall not depart from law. It de- 
clared in its resolution on the submission and recommendation of the General 
Act that “respect for rights established by treaty or resulting from interna- 
tional law is obligatory upon international tribunals.”’ ®* 

The wording of the provision of Article 28 lends itself to criticism. It is 
illogical indeed to emphasize that the tribunal must apply rules of law al- 
though ex hypothesi the disputes brought before it cannot be settled on a 
legal basis. This unsatisfactory wording has already given rise to misunder- 
standings. The proper meaning of Article 28 can be best realized in the 
light of the cases which have just been discussed. As has been shown, 
equity has played different réles in different cases. Sometimes it was re- 
sorted to in order to supplement international law which did not contain any 
rule applicable to the dispute. In other cases recourse to equity permitted 
the tribunal to do substantial justice without too strict a regard to techni- 
calities. Finally, equity has been used in order to overrule law. If Article 
28 did not refer to rules of law and provided simply that the tribunal was to 
decide according to equity or ex aequo et bono, there would be difficulty in 


% Certain writers have contended that the tribunal which is empowered to settle a dispute 
according to law and equity is free to disregard positive law. Habicht, Post-War Treaties 
for the Pacific Settlement of International Disputes, Cambridge, 1931, p. 1053. Similarly, 
Schindler, op. cit., p. 340. Such a contention, however, is at variance with well-established 
jurisprudence of arbitral tribunals and with the dominant opinion of authorities. 

67 Art. 32 of the model convention A. Minutes of the Third Session of the Committee on 
Arbitration and Security. Document C. 358. M. 112. 1928. IX, p. 65. 

68 League of Nations, Records of the Ninth Ordinary Session of the Assembly. Plenary 
Meetings, p. 182. 


POLITICAL ARBITRATION OF INTERNATIONAL DISPUTES 487 


ascertaining the exact meaning of such a provision. It was undoubtedly 
in order to avoid a misunderstanding that the framers of Article 28 made it 
clear that the tribunal was bound by law.®® Unfortunately, they stressed 
the point too much. The provision of Article 28 would be expressed in a 
more satisfactory manner if it were said simply that the tribunal shall decide 
ex aequo et bono and that in so doing it may not disregard the rules enumer- 
ated in Article 38 of the Statute of the Court. 

Article 28 of the General Act has been criticized by certain writers. Dr. 
Schiicking has pointed out that since certain rules of law may be unjust, the 
real task of political arbitration is to settle disputes regardless of positive 
law. In his opinion the tribunal should have the right to render an award 
the terms of which would be contrary to a treaty provision.”° It must be 
pointed out, however, that if a tribunal were authorized to disregard rules 
of law, it would be free a fortiori to disregard judicial and arbitral decisions 
which merely interpret such rules. Consequently, a party dissatisfied with 
a decision of the court or of an arbitral tribunal would have recourse to 
political arbitration and would claim that the decision was based upon rules 
of law which were unjust. Despite the principle of res judicata, the tribunal 
would in fact have the right to revise this decision. But would not the 
other party raise the question once more? Could a dispute ever be finally 
settled under such circumstances? Dr. Schiicking’s conception would 
destroy the very foundations of international arbitration. It is true that 
certain rules of positive law may be unjust and that a dispute arising out of 

69 It should be observed that the question of the réle of equity in international arbitration 
has not attracted much attention in the science of international law. While dealing with 
this question in passing, writers have often neglected carefully to examine the relations be- 
tween equity and law. They have confined themselves to some particular cases, or have 
drawn conclusions from abstract theories which, upon a closer analysis, prove to be without 
foundation. Thus Dr. Lauterpacht considers that the right conferred upon a tribunal to 
decide ex aequo et bono is tantamount to the right to depart from law and that, consequently, 
Chapter III of the General Act implies a strange contradiction because, on the one hand, 
the tribunal must respect law but, on the other hand, enjoying the right to decide ex aequo 
et bono, it may disregard law. This opinion, which is contrary to the jurisprudence of ar- 
bitral tribunals in the various cases just examined, constitutes a logical consequence of the 
theory to which Dr. Lauterpacht has devoted his lectures at the Hague Academy of Inter- 
national Law, and according to which every dispute can be settled on a legal basis, even those 
disputes for the settlement of which international law does not provide any rule. In the 
absence of such a rule, the tribunal would not pronounce a non liquet, but would simply 
dismiss the claim and so would determine the rights of the parties under international law. 
A modification of these rights by a decision ex aequo et bono would constitute a departure from 
law. “La théorie des différends non justiciables en droit international,” Recueil des cours de 
Académie de droit international de la Haye, 1930. Such a theory, however, can hardly be 
accepted. See on this point, infra, p. 488. 

7 Berliner Tageblatt, July 18, 1929; Annuaire de I’ Institut de droit international, 1929, II, 
p. 172; “La revision du pacte de la Société des Nations,” Revista de Drept International, 1930, 
No. 1, p. 43. Similarly, Verdross, “Die Generalakte der 1X. Vélkerbund-Versammlung,”’ 
Die Friedenswarte, Sept., 1929, p. 268; Annuaire de I’ Institut de droit international, 1929, II, 
p. 173. 
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their application can hardly be satisfactorily settled under Article 28. But 
it is not the proper task of a tribunal to bring about changes in rules of law. 

Certain writers have criticized Article 28 from another point of view. 
They have observed that in the absence of a rule applicable to the dispute, 
the tribunal will be unable to pass judgment upon the substance of this 
dispute. In their opinion, the so-called “‘gaps”’ in the law, international or 
municipal, mean in point of actual fact that the only answer a court can 
give to a complainant state or individual is that the grievance consti- 
tutes, as the law stands, no cause of action. The tribunal does not pro- 
nounce a non liquet, but simply dismisses the claim which is not supported 
by any rule of law.” It follows that, despite the provision of Article 28, a 
dispute can never be decided ex aequo et bono.” 

Such an opinion, however, would render meaningless the whole of Chapter 
III of the General Act. This would be contrary to the fundamental prin- 
ciple of interpretation according to which treaties must be interpreted in 
such a manner as to give effect to their provisions. Furthermore, it would 
be difficult to draw an analogy between international law and municipal 
law. If the former does not contain a rule applicable to a particular matter, 
this does not mean necessarily that such an omission is intentional, but may 
be explained simply by the insufficient development of international law. 
Moreover, it is not correct to say that every dispute can be settled on a legal 
basis and that a non liquet can be always avoided. Such an opinion does not 
embrace the whole problem, but apparently takes into account only those 
disputes in which one of the parties claims a right which the other party 
denies. There are cases, however, in which a dispute cannot be settled 
simply by dismissing the claim of a party. Thus in the Northeastern 
Boundary case concerning the application of Article 5 of the treaty of 1783, 
the arbitrator came to the conclusion that the legal titles were not clear 
enough to permit him to settle the controversy on a legal basis; in other 
words, that there was a gap in positive law. Consequently, he considered 
that he could not uphold the claim of either party. If he had dismissed the 
claim of one of the parties, he would have decided in fact in favor of the other. 
It is obvious that under such circumstances the arbitrator was bound to 
pronounce a non liquet. The dispute, however, could have been settled 
ex aequo et bono. 

As regards in particular matters of domestic jurisdiction which are not 
regulated by international law, if we admit that the absence of a rule appli- 

71 Brierly, ‘The General Act of Geneva,” loc. cit. This question has been dealt with at 
length by Dr. Lauterpacht, who has contended that the distinction between justiciable and 
non-justiciable disputes is erroneous, and that every dispute can be settled on a legal basis. 
In case there is no rule of law applicable to the dispute, the claim will be dismissed. “La 
théorie des différends non justiciables en droit international,” loc. cit., especially Chapters II 


and IV. 
72 See also Sir John Fischer Williams, ‘“‘ Model Treaties for the Pacific Settlement of Disputes,” 


loc. cit. 
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cable to a given matter means that states enjoy an exclusive right to regulate 
this matter without any outside interference whatever, they are certainly 
free to renounce such a right. According to Article 39, paragraph 2 (b) of 
the General Act, states may exclude from the procedure described in this 
treaty ‘“‘disputes concerning questions which by international law are solely 
within the domestic jurisdiction of states.” It logically follows that when 
such an express reservation is not made, the tribunal has jurisdiction to pass 
upon the substance of a dispute arising out of such matters. This point 
was stressed during the drafting of the General Act, especially in the course 
of the discussion which took place in the First Committee of the Assembly.” 
Now, matters of domestic jurisdiction may be of vital importance for states. 
In the absence of rules of law regulating such matters and, consequently, 
limiting the powers of the tribunal, the latter may be called upon to decide 
freely such questions as armaments, tariffs, or immigration.” 

Unfortunately the importance of Article 28 has not been realized. Atten- 
tion has been focused on a particular question, namely, on the obligation for 
the tribunal to respect law, and the conclusion has been drawn that under 
such circumstances the task of the tribunal is rather limited. The manner 
in which Article 28 was drawn up has helped to create a misunderstanding. 
In fact, the first impression which one gets on reading this article is in ac- 
cordance with the above opinion. It would seem that this is due to the fact 
that Article 28 of the General Act is closely modelled upon Article 38 of the 
Statute of the Court. The only difference is that, while the court may decide 
ex aequo et bono only if both parties so agree in each particular case, such 
powers are bestowed in advance upon the tribunal. This difference, how- 
ever, is a fundamental one. Moreoever, the wording of Article 28 does not 
make it clear that, as has been shown, the power to decide ex aequo et bono is 
the normal function of the tribunal and not a function which may be exer- 
cised only in exceptional cases. Finally, the provision of Article 39, para- 
graph 2 (b) shows that, in principle, the tribunal may pass even upon matters 
of domestic jurisdiction. The truth is that Article 28 constitutes enormous 
progress towards pacific settlement of disputes. One may even wonder 

73 See, for instance, League of Nations, Records of the Ninth Ordinary Session of the As- 
sembly. Minutes of the First Committee, p. 77. 

% Without attempting in this connection to define matters of domestic jurisdiction, it 
must be pointed out that all definitions which have been suggested are based, more or less, 
upon the definition given by the Permanent Court of International Justice in the Nationality 
Decrees case. The court said: “The words ‘solely within the domestic jurisdiction’ seem 
rather to contemplate certain matters which, though they may very closely concern the in- 
terests of more than one state, are not, in principle, regulated by international law. As re- 
gards such matters, each state is sole judge.”” Series B, No. 4, p. 23. This definition, how- 
ever, can hardly be regarded as satisfactory. The court itself recognized it implicitly in the 
Lotus case. It held that, although the matter was not regulated by international law, never- 
theless this matter was within the concurrent jurisdiction of both parties, and not within the 
exclusive jurisdiction of one of them, as it was claimed by France. Series A, No. 10, espe- 
cially pp. 30-31. 
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whether this article has not gone too far under the present political circum- 
stances. 

There is always a danger that in exercising such wide powers the tribunal 
may not fully safeguard the legitimate interests of the parties. States can, 
however, diminish this danger by developing international law. In fact, 
the less rich positive law is, the wider powers the tribunal possesses. It has 
the widest powers when a matter is not regulated by international law, 
because in such a case there is no objective rule which the tribunal must 
respect. Itis particularly interesting to point out that if states are reluctant 
to regulate certain matters by international agreements, it is because they 
want to conserve a complete freedom of action in this domain. Their free- 
dom would be restricted if an arbitral tribunal could intervene and settle 
such matters by the application of a rule of law. But the limitation of their 
freedom would be much greater if, in the absence of such rules, as is the case 
under Article 28, the tribunal were unrestricted by positive law. In these 
circumstances, it is logical to assume that the General Act will greatly stimu- 
late the process of international legislation. 


( 


EDITORIAL COMMENT 


INTERNATIONAL FINANCE AND NATIONAL AUTONOMY 


The sessions of the World Economic Conference called to meet at London 
in June, 1933, have served to focus attention upon the fact that while many 
of the causes of the present crisis in trade and finance are international, the 
steps necessary for amelioration and cure lie, in great measure, within the 
sovereign control of independent states. It has become increasingly clear 
that the crisis cannot be dealt with adequately if nations continue to exercise 
the complete power of control which is theirs under international law. 

Dealing specifically with questions of finance, for example, every state may, 
and in fact does fix the ratios of gold, silver, or other commodities used in its 
monetary standard. For a long time prior to the great war, the purchasing 
power of gold remained relatively stable, though having variations due to 
certain natural causes. A rise in the output of gold, especially through the 
development of new sources of supply in the Alaskan and the South African 
gold fields, was largely responsible for the rise in the prices of primary com- 
modities during the two decades preceding the outbreak of the war. The dis- 
location of international monetary stability did not make itself completely 
felt until the shortage of goods consumed by the war had been made good. 
Increased productivity by new means and sources of production supplied the 
new demands with an increasing momentum, and not only caught up with the 
normal requirements of world trade, but soon far exceeded such requirements. 
World stocks of primary materials, agricultural and industrial, are reported 
to have been double in 1932 what they were in 1925. Aggravating the situa- 
tion were the endeavors made in many countries to restrain the disastrous fall 
in prices by the erection of tariff and other trade barriers so as to keep com- 
modities out of competition with the domestic producers, while at the same 
time restricting the outflow of gold through exchange regulations. Many 
governments, including our own, have laid an embargo more or less complete 
on the exportation of gold. All these measures are strictly within the sov- 
ereign legislative powers of every independent nation, though they manifestly 
may cause great injustice and indeed sometimes extreme injury and hardship 
to other nations. 

The influence of war debts and reparations upon international financial 
problems has injected an element of world politics into what otherwise 
might be treated as an essentially economic question. The World Eco- 
nomic Conference of June, 1933, is a direct result of the Lausanne Confer- 
ence of June—July, 1932, at the close of which the participating nations called 
upon the League to convoke a world conference which should decide “upon 
the measures to solve the other economic and financial difficulties that are re- 
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sponsible for, or may prolong, the present world crisis.” Whatever may be 
the other factors entering into the economic crisis, it is plain that the resto- 
ration of stability depends upon the establishment of an international mon- 
etary system under which national currencies would rest upon a common 
basis. Without such a basis, the value of national currencies can be expressed 
only relatively in comparison with the values of each of the others. So long 
as the gold standard was maintained, such a common basis existed, but with 
the surrender by all but a very few nations of the attempt effectively to main- 
tain a gold standard without restriction of one kind or another, an inter- 
national common basis no longer exists. In order to remedy these conditions, 
nations sometimes resort to bilateral treaties dealing with specific restrictions. 
An example has been recently furnished by the treaty between Great Britain 
and Argentina, signed May 1, 1933, by which Great Britain is not to reduce 
the import quotas of certain articles, especially meats, from Argentina, in re- 
turn for which Argentina undertakes to allow current remittances to be made 
available from Argentina to the full amount of sterling exchange arising from 
the sale of such products (after deducting a reasonable amount for the serv- 
ice of public external debts due in other countries). How far such agreements 
conflict with the-most-favored-nation clauses existing in certain treaties is 
still an open question. 

Various alternatives to the gold standard have been proposed from time to 
time. The experts of the preparatory commission of the World Economic 
Conference, among which were two representatives appointed by the Govern- 
ment of the United States, have pronounced in favor of the international gold 
standard in their report of January, 1933.1 In this conclusion, they adopted 
the recommendations of the Gold Delegation appointed in 1929 by the Finan- 
cial Committee of the League of Nations.2 This delegation was originally 
constituted to formulate conclusions concerning the causes of fluctuations of 
the purchasing power of gold. After their appointment, the members of the 
delegation were compelled to consider a situation in which many other ele- 
ments had entered, making amelioration depend primarily on national legis- 
lation and executive action, as well as upon the course of internal economic 
conditions. Accordingly, it is now recognized that the restoration and the 
continued effective functioning of the gold standard in international com- 
merce require the fulfillment of a number of conditions which cannot be 
carried out by any international agreement or convention without supple- 
mentary action lying within the autonomy of the nations separately. Among 
these conditions may be mentioned (a) “The restoration of a reasonable 
degree of freedom in the movement of goods and services.” Especially is 
this true under conditions of narrowing world markets where debts must be 


1 Draft Annotated Agenda submitted by the Preparatory Commission of Experts. Janu- 
ary 20, 1933. Official No. C. 48, M. 18. 1938, II. 

2 Report of the Gold Delegation of the Financial Committee of the League of Nations. 
Geneva, 1932. Official No. C. 502, M. 243. 1932, II, A. 
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paid to a large extent in goods and services. (b) It is desirable to have a 
satisfactory solution of war debts and reparations at the earliest practicable 
moment. (c) The central governmental banks or equivalent organs should act 
in a cooperative way by making changes in discount rates and in open market 
operations, so as to remove the lack of equilibrium of which the gold move- 
ment gives evidence. In order to carry out this condition, it is important that 
central banks should be divorced as far as possible from political influences. 
(d) The abolition of exchange restrictions. These summarize some of the rec- 
ommendations made by the Preparatory Commission, which insisted that 
“every effort should be made to secure a general agreement for the progressive 
relaxation, and the complete abrogation at the earliest possible date, of the 
emergency measures—prohibition, quotas, ete—imposed as a result of the 
crisis.” It is probably impossible to maintain permanently an international 
monetary system except on the basis of an international economic system sus- 
tained by codperation within the fields admittedly within the autonomy of 
the individual nations. 

Nations are as free to conduct economic wars upon each other even in times 
of peace as they formerly were to initiate political wars. The experience of 
the past five years, however, has demonstrated that such wars are often fully 
as disastrous to internal economy as to the “enemy” without. Secretary 
of State Hull, in his address to the American Section of the International 
Chamber of Commerce on May 2, 1933, expressed the fear of “the policy of 
extreme isolation as the greatest danger to world peace and as more seriously 
threatening the world with bankruptcy than war itself.” He said: 


Every nation must supplement its domestic program with a basic in- 
ternational economic program of remedies for business recovery. These 
would embrace the reduction of trade barriers, the stabilization of ex- 
changes and currencies and monetary standardization, all of which would 
permit a healthy increase of prices of primary commodities bought and 
sold in world markets. 


It would not be in accordance with past experience to expect these neces- 
sary steps to be taken by the nations acting separately, without the strong 
impetus of resolutions reached after full deliberation under the threat of a 
common peril. It was doubtless with this in view that the Preparatory Com- 
mission of Experts succinctly expressed the hope of the world in the results of 
the Economic Conference: “In the movement toward economic reconciliation, 
the Armistice was signed at Lausanne; the London Conference must draft 
the Treaty of Peace.” 
ARTHUR K. KUHN 


THE INTERNATIONAL BINDING FORCE OF UNILATERAL 
ORAL DECLARATIONS 


Does an oral declaration containing a promise, made by the Minister of 
Foreign Affairs of one country to the corresponding minister of another, re- 
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gardless of whether the former acted within the limits of his constitutional 
authority or not, have the force and effect of an agreement recorded in 
writing; that is, is it binding upon the state whose minister made it? The 
Permanent Court of International Justice, in its recent decision in the Eastern 
Greenland Case! answered the question in the affirmative. 

Oral agreements between states have not been lacking in the past. Bar- 
beyrac? refers to such an agreement between Mithridates, King of Pontus, and 
the Roman General Sulla in 84B.C. They were more frequent in the Middle 
Ages.? Holtzendorff* mentions one concluded in 870 between Ludwig and 
Charles the Bald. They have not been wholly lacking in modern times. F. 
de Martens5 calls attention to an oral agreement in the nature of an alliance 
concluded in 1697 between Peter the Great, of Russia, and Frederick III, 
Elector of Brandenburg. Bittner® refers to an oral agreement made in 1883 
between the French Minister of Foreign Affairs and an Austro-Hungarian 
Chargé d’Affaires by which a commerical treaty concluded in the previous 
year was to be continued in force for another year. 

But on account of the difficulty of proving the fact of such agreements, 
especially after the lapse of years when the parties have died, and the disputes 
which such agreements are likely to give rise to, some writers have gone to 
the length of condemning them as having no place in the category of treaties 
which, they argue must, in order to be binding, be recorded in writing. The 
great majority of modern writers on international law, however, recognize 
their binding force, but add that it is highly desirable that all international 
agreements should be reduced to writing. Most of the draft conventions on 
treaties that have been proposed lay it down that they must be recorded in 
writing in order to be binding.? Fiore (Art. 788), however, recognizes an 
exception in the case of oral agreements whose stipulations “are capable of 
being proved without difficulty.” Bluntschli’s draft (Art. 422) states that, 
while actual usage requires treaties to be written, oral agreements, especially 
in time of war, are sometimes entered into between belligerents or their mili- 
tary representatives. Since Article 18 of the Covenant of the League of Na- 
tions requires all “treaties” and “international engagements” entered into by 
members of the League to be registered with the Secretariat of the League and 
published as soon as possible before they become binding, it is not easy to see 
how the parties to an oral treaty could comply with this requirement. 

In the Eastern Greenland Case the question involved was not whether an 
oral “treaty” between members of the League was a valid one, but whether 


1 Publications of the Court, Series A/B, No. 52. 

2 Histoire des Anciens Traités, IX, I, eecel xxiii. 

3 Nys, Le Droit International (New ed. 1912), p. 505. 

4 Handbuch des Vélkerrechts, p. 86. 51 Traité, p. 541. 

6 Die Lehre von den Vélkerrechtlichen vertragsurkunden, p. 2 n. 5. 

7 See Fiore’s draft, article 744, Field’s draft, article 188, Liszt’s draft (Gidel French trans., 
p. 177), the draft of the Pan American International Commission of Jurists, Art. 2, and the 
Havana Convention of 1928, Art. 2. 
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a unilateral oral “declaration” was binding on the party whose minister made 
it. The declaration in this case was made by the Minister of Foreign Affairs 
of Norway, M. Ihlen, on July 22, 1919, to the Danish Minister of Foreign Af- 
fairs, to the effect that “plans of the Danish Government over Eastern Green- 
land would meet with no opposition on the part of Norway.” A minute of the 
declaration was prepared and initialled by the Norwegian Minister, and 
the Norwegian Government admitted the facts as to the content of the dec- 
laration. But it was not registered with the Secretariat of the League. The 
Danish Government contended that the declaration was in the nature of a 
binding agreement by which the Norwegian Government waived its objec- 
tions to the extention of Danish sovereignty over Eastern Greenland. The 
Norwegian Government, on its part, while, as stated above, admitted the 
facts as to M. Ihlen’s declaration, contended that it was merely a diplomatic 
assurance of a benevolent attitude which Norway would adopt in the course 
of future negotiations—a mere démarche to obtain an orientation, and not 
a binding promise having the force of a treaty obligation. It was contended, 
moreover, by Norway that the Minister of Foreign Affairs was not competent 
to bind his state by such a declaration, since international law attributes 
legal force only to those acts of a foreign minister which fall within his con- 
stitutional authority.® 

The court, however, upheld the contention of Norway. In its opinion 
(p. 71) it said: 


The Court considers it beyond all dispute that a reply of this nature 
(M. Ihlen’s declaration) given by the Minister for Foreign Affairs on be- 
half of his government in response to a request by the diplomatic repre- 
sentative of a foreign power, in regard to a question falling within his 
province is binding upon the country to which the Minister belongs. 


Judge Anzilotti, while dissenting on other grounds from the decision of the 
majority, admitted (pp. 91-92) that the declaration, although a “verbal” 
one, was a valid agreement and as such was binding upon Norway, par- 
ticularly since both parties were agreed as to its existence and tenor and there- 
fore no question of proof was involved. “There does not seem to be,” he 
added, “any rule of international law requiring that agreements of this kind 
must necessarily be in writing, in order to be valid.” As to Norway’s con- 
tention that her Minister of Foreign Affairs had no constitutional compe- 
tence to make such a declaration on behalf of his state, Judge Anzilotti ad- 
mitted that no rule of international jurisprudence dealing with that question 
had been brought to the attention of the court, and that the legal authorities 
had not “exhaustively treated” the subject. ‘Nevertheless, he thought it 
must be recognized that “the constant and general practice of states has been 
to invest the Minister of Foreign Affairs—the direct agent of the head of the 
* Text in Publications of the Court, Series A/B, No. 52, p. 69. 


*Castberg, “Du Conflit du Groenland,” 51 Rev. de Droit Int. et de Lég. Comparée (1924), p. 
262 ff; and Preuss, this JourNat, Vol. 26 (1932), p. 477 ff. 
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state—with authority to make statements on current affairs to foreign dip- 
lomatic representatives, and in particular, to inform them as to the attitude 
which the government, in whose name he speaks, will adopt in a given 
question.” And he added: “Declarations of this kind are binding upon the 
state.” As to the question whether Norwegian constitutional law authorized 
the Minister of Foreign Affairs to make the declaration, that, he thought, was 
one which did not concern the Danish Government. It was M. Ihlen’s duty 
to refrain from giving his reply until he had obtained any consent that might 
be required under the Norwegian laws. If he violated those laws, that in- 
volved a question of national responsibility, which was of no concern to Den- 
mark and had no effect upon the binding force of the Norwegian declaration. 

The conclusion which may be drawn from this decision is, first, that a uni- 
lateral oral declaration in the nature of a promise, the facts of which are 
admitted by the party making it, is internationally binding upon the latter 
party, and, second, that the question of the constitutional competence of the 
minister making the declaration is not a matter of international law and does 
not affect the binding force of the declaration. 

As stated above, the terms of the oral declaration in this case had been re- 
corded in a written minute drafted and initialled by the minister making it, 
and was submitted to the minister to whom it was made, who took note of the 
fact. The authenticity and correctness of the minute were admitted by the 
government by which it was bound. In this respect the agreement differed 
from most of those of the past, since their terms were not so recorded in a 
minute. 

In the somewhat similar Hungarian optant case, the question related not 
so much to the binding force of an oral declaration as to the juridical status 
of the minutes of a conversation which took place between the representa- 
tives of two states (Hungary and Rumania).!° M. Titulesco, the Rumanian 
representative, contended that the minutes of the conversation had the force 
of a treaty and were therefore binding upon Hungary, although they were 
unsigned, were not registered with the Secretariat of the League of Nations, 
and were, moreover, disavowed by the Hungarian Government. The latter 
government contested the claim of the Rumanian Government as to the bind- 
ing force of the conversations, and its view was upheld by two of the members 
of the Rumanian-Hungarian mixed arbitral tribunal.” 

Another somewhat analogous dispute was that which recently arose be- 
tween China and Japan in connection with the negotiations at Peking in 1905 
relative to China’s right to construct railways in Manchuria. Japan claimed 
that there existed a secret “protocol” by which China had agreed not to 
construct any railway line parallel to the South Manchurian Railway or any 
branch line detrimental to Japan’s interest. China denied the existence of 

10 Text of the compte-rendu of the conversations in 4 League of Nations Official Jour- 


nal, p. 1012 ff. 
uF. Kulin c. Etat Rumain, 7 Rec. dec Décs. des Trib. Arb. Miztes, p. 38. 
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any such “protocol” and maintained that it was in fact only an “oral declara- 
tion” embodying a tentative understanding recorded in the minutes or 
procés-verbal of the conference and not in the treaty which was ultimately 
concluded. Specifically, the so called secret “protocol,” China contended, 
was nothing more than an “arbitrary selection” (by Japan) of sixteen ar- 
ticles from the daily conference records, of provisional understandings, 
which, unless subsequently incorporated into a formal treaty or other agree- 
ment, could have no binding force. In fact, the treaty which was ultimately 
concluded contained no reference to the prohibition on China in regard to 
the construction of railways in Manchuria. In this connection China com- 
plained that she has often in the past been the victim of attempts to bind her 
by “commitments found only in writings and even in conversations not re- 
corded or made public.’”?? In the present case Japan contended that the 
minutes of the conversations at Peking had the juridical force of a treaty, and 
that the “understandings” recorded therein constituted an engagement bind- 
ing upon China even though they were not recorded in the treaty to which 
the conversations ultimately 

The Lytton Commission of Inquiry in its report to the League of Nations 
(1933) upheld the Japanese contention on the main issue, namely, that the 
minutes of the conversations between the Chinese and Japanese representa- 
tives at Peking in 1905 relative to the respective rights of the two countries 
in Manchuria, or the “protocol,” as the Japanese preferred to call it, con- 
stituted “from an international legal point of view” a binding commitment 
upon China, having the force of “a formal agreement,” notwithstanding the 
fact that the subsequent treaty dealing with the matter did not embody the 
results of the conversations. The Chinese and official translations of the 
entry in the minutes left no doubt, the Commission added, that the passage 
concerning parallel railways was “a declaration or statement of intention on 
the part of the Chinese plenipotentiaries,” and as such it constituted a bind- 
ing commitment. 

The conclusion of the whole matter would seem to be that an oral agree- 
ment between states is, or may be, as binding upon the parties as if it were 
recorded in writing, and will be applied by international tribunals whenever 
the facts as to the agreement may be proved. If the terms of the agreement 
have been recorded in a minute the authenticity and correctness of which are 
admitted by both parties, no further proof of the agreement is necessary. It 
is believed that in the absence of such a minute, the fact of the agreement 
might be established by witnesses if any are available. 

JAMES W. GARNER 


" Willoughby, Foreign Rights and Interests in China, p. 3. 

® As to the facts and the contentions of the respective parties, see the Memoranda 
presented to the Lytton Commission by V. K. Wellington Koo, Chinese Assessor, Vol. I, 
Pp. 25 and 71 ff. (New York, 1933). 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


PRODUCTION OF EVIDENCE BY SUBPOENA BEFORE 
INTERNATIONAL TRIBUNALS 

The Hague Conventions for the Pacific Settlement of International Dis- 
putes of 1899 and 1907 made no provision in arbitration proceedings for the 
production of evidence, either oral or documentary, by subpoena, and arbi- 
tration tribunals organized under those conventions were dependent for their 
evidence upon the good faith of the parties and the right reserved to the 
tribunal to call upon the agents of the respective parties for papers and neces- 
sary explanations. In case of refusal, all that would happen is indicated by 
the vague threat that “the tribunal takes note of it.”? 

In The Hague Convention of 1907 these provisions were enlarged by im- 
posing on the parties the obligation “to supply the tribunal, as fully as they 
consider possible, with all the information required for deciding the case.” 

The Convention of 1907 also included some well considered provisions for 
procuring oral testimony and documentary evidence by commissions of in- 
quiry, through the codperation of the governments signatory to the conven- 
tion, who “undertake to make use of the means at their disposal, under their 
municipal law, to insure the appearance of the witnesses or experts who are 
in their territory, and have them summoned before the commission.” The 
omission of any such provisions for the production of evidence before arbitral 
tribunals was doubtless because they would have been inconsistent with the 
arbitral procedure adopted, which contemplated that the tribunal would not 
meet until after the “pleadings” were closed, and that thereafter any new 
evidence would be refused. 

The undersigned, however, appreciating the desirability of conferring upon 
international tribunals authority to procure, by subpoena, the oral testimony 
of witnesses under oath, and the production of documents, embodied in the 
Treaty of January 11, 1909, between the United States and Great Britain, of 
which he was the author, concerning the boundary waters between the United 
States and Canada, the following provision: 

Article XII... . The commission shall have power to administer oaths 
to witnesses and to take evidence on oath whenever deemed necessary 
in any proceeding or inquiry or matter within its jurisdiction under this 
treaty; and all parties interested therein shall be given convenient oppor- 
tunity to be heard and the high contracting parties agree to adopt such 
legislation as may be appropriate and necessary to give the commission 
the powers above mentioned on each side of the boundary and to provide 
for the issue of subpoenas for compelling the attendance of witnesses in 
proceedings before the commission. The commission may adopt such 
rules of procedure as shall be in accordance with justice and equity, and 
make such examinations in person and through agents or employees as 
may be deemed advisable. 

Legislation giving effect to this treaty stipulation in the United States was 
enacted by Congress? as follows: 

1 Corresponding procedure has been adopted for the Permanent Court of International 
Justice, in Article 49 of its Statute. 2 36 Stat. 1364, approved March 4, 1911. 
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said commission or any member thereof shall have power to administer 
oaths and take evidence on oath whenever deemed necessary in any pro- 
ceeding or inquiry or matter within its jurisdiction under said treaty, and 
said commission shall be authorized to compel the attendance of witnesses 
in any proceeding before it or the production of books and papers when 
necessary by application to the Circuit Court of the United States for 
the circuit within which such session is held, which court is hereby em- 
powered and directed to make all orders and issue all processes necessary 
and appropriate for that purpose. 


Corresponding legislation was adopted in Canada? which provided, in Sec- 
tion 5, that the commission constituted pursuant to the aforesaid treaty, shall 
have power “when holding joint sessions in Canada, to take evidence under 
oath and to compel the attendance of witnesses by application to a judge of 
a Superior Court of the province within which such session is held, and such 
judge is hereby authorized and directed to make all orders and issue all 
processes necessary and appropriate to that end.” 

Congress later enacted a law‘ of general application, authorizing commis- 
sioners, or members of international tribunals, to administer oaths, to sub- 
poena witnesses and records, and to punish for contempt. 

This act of general application, like the United States and Canadian acts 
applying specifically to the Waterways Commission, required that the pro- 
ceedings authorized thereby should be initiated by the official action of the 
tribunal concerned, rather than by the agent or counsel of the respective 
parties, thus differentiating the procedure from the general practice in 
domestic litigation, wherein the procuring of witnesses and evidence is rec- 
ognized as the proper function of the attorneys for the litigants. This de- 
parture from the usual practice was justified in the case of the Canadian 
Commission because, in establishing that commission, no provision was made 
for the appointment of agents or counsel to represent the respective govern- 
ments on questions submitted. Unless some such special circumstances 
justify different procedure, the tried and settled practice before domestic 
courts challenges the wisdom of innovations. 

An international tribunal is not usually informed, in advance of the sub- 
mission of the case, what issues it will be called upon to decide, and cannot 
anticipate what evidence is required or available, or whence it can be obtained. 
Also, ordinarily, in arbitrations the cases of the respective parties must be 
prepared and submitted before the tribunal meets, so that the tribunal is 
not in a position to function in time to aid the parties in procuring evidence. 
In many cases the arbitration is before a sole arbitrator, not a national of 
either nation participating, who is not familiar with or in contact with the 
court procedure of either country, and, in such cases, the tribunal generally 
holds the sessions in a neutral country. Moreover, in the case of a claims 
commission dealing with many claims, and continuing through a protracted 


3 1-2 George V, Chapter 28, dated May 19, 1911, and amended 1914. 
4 46 Stat. 1005, approved July 3, 1930. 
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period of time, as illustrated by the American-German and American-Mexi- 
can Claims Commissions, the tribunals are not continuously in session, and 
during their recess intervals formal action is suspended, or would be difficult 
to procure. 

A practical illustration of the necessity for providing a way for compelling 
the production of evidence in litigation before international tribunals is 
furnished by the proceedings of the Mixed Claims Commission between the 
United States and Germany, which was organized under the agreement of 
August 10, 1922, between those governments, and is still functioning. 

The purpose of this commission was to determine Germany’s financial ob- 
ligation under the treaty of peace between the United States and Germany, 
known as the Treaty of Berlin, for damages suffered by American nationals 
during the World War. Upwards of 20,000 claims against Germany were 
submitted to and decided by this commission, and evidence in support and 
defense of these claims had to be obtained both in the United States and 
Germany. In establishing this commission the two Governments defined, 
in Article VI of the agreement, as the evidence to be received and considered 
by it, “all written statements or documents which may be presented to it by 
or on behalf of the respective governments in support of or in answer to any 
claim.” Unfortunately, however, they failed to confer upon the commission 
any authority to secure, by subpoena, the production of documentary evi- 
dence, or the attendance of witnesses, and to administer oaths and take oral 
testimony. It is clear that, in the absence of such authority, unless supple- 
mented by enabling legislation in the respective countries, the commission 
would be obliged to rely solely upon evidence presented in the form of afl- 
davits or depositions, and on documentary evidence voluntarily produced. 

Soon after this commission was established, Germany enacted an ordinance, 
on June 28, 1923, permitting representatives of the German Government con- 
nected with the commission, and during sessions in Germany the German 
Commissioner, to initiate proceedings in the German courts to compel the 
production in Germany of evidence concerning matters subject to litigation 
before the commission. Corresponding authority was not given by this 
ordinance to the American Commissioner or Agent, and they were not at 
liberty to require the production of witnesses or documents under court 
process in Germany, and subsequently the American Agent was denied per- 
mission to have the witnesses produced by the German officials cross-examined 
by counsel of his own choice. 

The Act of Congress of July 3, 1930, above mentioned, although adopted 
primarily with reference to the I’m Alone arbitration with Canada, presum- 
ably was intended to confer generally the same authority on all existing or 
future international tribunals in which the United States participated. But 
unexpectedly, when this act was invoked by the American Agent, in a motion 
calling upon the commission to procure, by subpoena, the examination of 
witnesses under oath, the German Government objected that such authority 
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amounted to an extension of the jurisdiction originally conferred upon the 
commission, which the German Government contended could not be enlarged 
by the act of one of the parties without the consent of the other. Germany’s 
consent having been withheld, the commission felt obliged to deny the mo- 
tion for the reason that the two governments, which established it, had not 
conferred upon it the necessary jurisdiction. At the suggestion of the com- 
mission, this question was referred to the two governments for direct action 
between themselves if they wished to confer the proposed authority on the 
commission. The German Government again refused to consent, and no 
further action could be taken by the commission. 

It is clear, however, that notwithstanding these objections on the part of 
the German Government to proceedings under the act of general application 
above mentioned, the Government of the United States would be entirely 
within its rights in adopting legislation for action by the American Commis- 
sioner or Agent, independent of formal action by the commission, through 
the American courts, similar to that authorized by the German ordinance 
above mentioned, and, in view of this German legislation, Germany could 
make no objection to the subpoenaing of witnesses and documents under such 
legislation in the United States. 

Such legislation has since, but only recently, been adopted by Congress 
(approved June 7, 1933), and provides, in accordance with the usual practice 
in domestic courts, as above noted, that subpoenas may be issued in such 
cases on application to the Federal courts, having appropriate jurisdiction, 
by the Government’s Agent without formal action by the commission. 

The result of the above noted limitation upon the authority of this com- 
mission and the American Agent, has been that, in many cases, evidence of 
decisive importance in the prosecution of American claims could not be ob- 
tained by the American Agent at all, and, in other instances, unwilling or 
mercenary witnesses have had to be paid by the claimants for their testimony 
or for the production of documents in their possession, and sometimes, es- 
pecially in cases involving very large claims, indispensable witnesses have 
attempted to induce the opposing sides to bid against each other for their 
support. In one instance, at least, the same affiant has sold contradictory 
evidence to each side in turn, and the commission has been powerless to have 
the witness guilty of such reprehensible conduct punished either for contempt 
of court or for perjury. If the commission or the American Agent had been 
able, by subpoena, to require witnesses to appear and testify under oath and 
to produce documents, subject to punishment for perjury or contempt, such 
Witnesses could have been compelled not only to tell the truth, but to tell it 
without being paid for it. 

CHANDLER P. ANDERSON 
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JUDGE ANZILOTTI ON THE INTERPRETATION 
OF TREATIES 


In the course of his opinion, dissenting from the views of the court in its 
Advisory Opinion of November 15, 1932, on the interpretation of the Conven- 
tion of 1919 concerning the Employment of Women during the Night, Judge 
Anzilotti expressed himself in part as follows: 


If Article 3, according to the natural meaning of its terms, were really 
perfectly clear, it would be hardly admissible to endeavor to find an in- 
terpretation other than which flows from the natural meaning of its terms. 

But I do not see how it is possible to say that an article of a convention 
is clear until the subject and aim of the convention have been ascertained, 
for the article only assumes its true import in this convention and in re- 
lation thereto. Only when it is known what the contracting parties in- 
tended to do and the aim they had in view is it possible to say either that 
the natural meaning of terms used in a particular article corresponds with 
the real intention of the parties, or that the natural meaning of the terms 
used falls short of or goes further than such intention. In the first al- 
ternative it may rightly be said that the text is clear and that it is impos- 
sible, on the pretext of interpretation, to endow it with an import 
other than that which is consistent with the natural meaning of the 
words. In the other alternative, since the words have no value 
save as an expression of the intention of the parties, it will be found either 
that the words have been used in a wider sense than normally attaches 
to them (broad interpretation) or that they have been used in a narrower 
sense than normally attaches to them (narrow interpretation) .! 


1 Publication of the Court, Series A/B 50, p. 383. The precise question involved was 
whether the Convention concerning Employment of Women during the Night, adopted in 
1919 by the International Labor Conference, applied, in the industrial undertakings covered 
by the convention, to women who held positions of supervision or management and were not 
ordinarily engaged in manual work. The court was of opinion that the convention did so 
apply, for the following reasons. The ‘“‘important” Article 3 of the convention—referred 
to as the Washington Convention—was said to be “general in its terms and free from 
ambiguity or obscurity.” It was declared that if it were to be interpreted in such a way 
as to be inapplicable to women holding posts of supervision and management and not or- 
dinarily engaged in manual work, it was necessary to find some valid ground for interpreting 
the provision otherwise than in accordance with the “natural sense’’ of the words. Advert- 
ing to the fact that the Washington Convention was a labor convention prepared within the 
framework of Part XIII of the Treaty of Versailles, the court examined the latter, and 
concluded that from both the preamble and the operative articles, Part XIII did not support 
the view that it was “‘workers doing manual work”’ to the exclusion of other categories who 
were of concern to the International Labor Organization, or to which, accordingly, the 
Washington Convention should be deemed to be confined. Declaring that the convention 
should be read in the light of the agenda of the Washington Conference as fixed by Part XIII 
of the Treaty of Versailles (which was not regarded as strictly preparatory work), it was said 
that the agenda had two items, each of which would cover the Convention concerning 
Employment of Women during the Night. These were item 3 (“Women’s employment 

—(b) during the night’’), and item 5 (‘‘Extension and application of the Interna- 
tional Convention adopted at Berne in 1906 on the prohibition of night work for womet 
employed in industry”’); that the text of the Washington Convention as adopted made 00 
reference to the Berne Convention; that the third paragraph of the preamble of the Wash- 
ington Convention connected with the third item in the agenda and not with the fifth 
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Here is salutary warning that linguistic clearness is not necessarily identi- 
cal with clearness of design on the part of the contracting parties, and that 
as the function of the words of a treaty is to mirror that design, and as symbols 
thereof to guide the interpreter to a correct understanding of the instrument 
that registers accord,’ their value for such purpose, or, to express it more 
simply, the clearness of their guidance, must depend upon and even await 
explanations that may come from many places. Through them is revealed 
the connection between the words employed and the ends sought to be ac- 
complished; the revelation of that association gives to the words their real 
significance and makes their guidance comprehensible. The interpreter must, 
therefore, find out what that connection is. Nothing that is explanatory can 
contradict what is explained. To express it more concretely, no light that is 
shed as to the ends sought to be accomplished can contradict the common 
design which the words of a treaty are employed to register. Yet that light 
may contradict “natural,” “plain,” or other kindred meanings that usage has 
been wont to attach to particular terms. The darkness comprehendeth it 
not. Judge Anzilotti’s point is that such a contradiction is wholly imma- 
terial, and therefore he pleads for explanation, whatever be its source, as the 
necessary basis of a scientific approach and a correct conclusion. Accord- 
ingly, he rejects as an unhelpful process the endeavor to test the significance 
of particular words by reference to their so-called “natural meaning” or 
any other linguistic standard, and then to attempt to reconcile therewith the 


conduct of the contracting parties. This method of approach carries with 
it the implication that the contracting parties should be deemed to have em- 
ployed words in a particular sense that usage may have decreed, although 
contrary to a common design. It transforms the function of the interpreter 
from a fact-probing endeavor to ascertain the actual sense in which the 
parties used the words of their choice, to an effort to find what usage did 


Hence it was concluded that the Washington Convention could not, by reason of the work 
on which the 1919 Conference was engaged, be deemed to be so intimately linked with the 
Berne Convention as to require that the terms of the Washington Convention should bear 
the same meaning as the terms of the Berne Convention. None of these circumstances 
impelled the court to conclude that the “natural meaning” of the text of the Washington 
Convention should be displaced. 

Examinirg (under reservation) the work preparatory to the Washington Convention, the 
court declared that it confirmed the conclusion reached on a study of the text of that con- 
vention that there was “‘no good reason for interpreting Article 3 otherwise than in accord- 
ance with the natural meaning of the words.” The court moreover attached some im- 
portance to the fact that the Eight Hour Day Convention, prepared at the Washington 
Conference of 1919, in terms excluded from its application persons holding positions of super- 
vision and management, declaring that it was equally necessary to make a like restriction 
in the convention under consideration in order to make it inapplicable to women employed 
in a supervisory capacity. 

* Wigmore on Evidence, 2d ed., Vol. V, §2458; also dissenting opinion of Judges Anzilotti 
and Huber in the case of the S.S. Wimbledon, Publications of the Court, Series A, No. 1, 
pp. 35-36. 
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decree as to the meaning of those words, and then to square the conduct of 
the parties therewith. The stand taken by Judge Anzilotti is a necessary 
consequence, moreover, of a grim fact never to be lost sight of in the inter- 
pretation of treaties—that the contracting parties are always free to use 
words in any sense they see fit, and do not hesitate to exercise that right as 
occasion may require. With the appreciation of these facts, the task of the 
interpreter is clarified and is seen to be reduced to a simple and uncomplicated 
problem—namely, to get at the truth concerning the design of the parties as 
exemplified by their treaty, through direct and scientific methods, and con- 
versely, to avoid processes that complicate and thereby endanger the success 
of that attainment. 

It is important to observe where, as a matter of fact, the Permanent Court 
of International Justice stands in relation to the general problem. Its posi- 
tion has perhaps been obscured by its own statements that have not always 
served to reflect clearly its exact position, or what was most influential in 
producing the conclusions that were reached. The court has, for example, 
examined scrupulously whatever evidence has been adduced. All of its in- 
terpretative conclusions have been fortified rather than contradicted by 
what, in its opinion, the evidence from various quarters, extrinsic as well as 
intrinsic to the document concerned, have been deemed to establish. More- 
over, all of those interpretative conclusions could have been couched in terms 
that showed a simple response to what, in the judicial mind, the evidence 
demanded. 

Nevertheless, in the instant case (pertaining to the employment of women 
during the night) it was declared that “The Court does not intend to derogate 
in any way from the rule which it has laid down on previous occasions that 
there is no occasion to have regard to preparatory work if the text of a con- 
vention is sufficiently clear in itself.”* Despite this statement, the record of 
the tribunal reveals the fact that the court has never yet found it necessary 
to hold in any adjudicated case that the so-called preparatory work might 
not be used to explain or even contradict what the mere linguistic clearness 
of a text might appear to indicate. The court has in each instance, when it 
has expressed itself in regard to the matter, examined the preparatory work, 
and has concluded that it confirmed rather than contradicted the inference of 
design to be derived from the “natural” or “plain” meaning of the particular 
terms employed,‘ or was inept, and not to be deemed, under the circumstances, 


* Publications of the Court, Series A/B No. 50, p. 378. See also the Advisory Opinion 
No. 2 concerning the question whether agricultural labor was embraced within the com- 
petence of the International Labor Organization. Jd., Series B, No. 2, p. 41; Case of the 
S.S. Lotus, id., Series A, No. 10, pp. 16-17; Advisory Opinion No. 14 concerning the jurisdic- 
tion of the European Commission of the Danube between Galatz and Braila, id., Series B, 
No. 14, pp. 28 and 31; Advisory Opinion interpretative of the Statute of the Memel Ter- 
ritory (Preliminary Objection) June 24, 1932, id., Series A/B, No. 47, p. 249. 

‘ This was true in the instant case. To quote the language of the court: ‘‘The preparatory 
work thus confirms the conclusion reached on a study of the text of the convention that there 
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to register in fact the common design of the contracting parties.5 In no 
case has a majority of the tribunal had occasion, at least according to its own 
view, to pass upon the question whether preparatory work that could be 
deemed to contradict what a so-called “plain” or “natural” meaning of a 
text appeared to decree, should be accepted as an authoritative token of 
design to be respected as such by the interpreter. 

Yet it should be observed, in this connection, that in the instant case, four 
judges (Baron Rolin-Jaequemyns, Count Rostworowski, and MM. Froma- 
geot and Schiicking) dissented from the opinion of the court on the ground 
that “in their opinion the agenda, documents and minutes of the Washington 
Conference which refer to the Berne Convention of 1906 on the prohibition 
of night work for women employed in industry, do not permit them to sub- 
scribe to the grounds and conclusions of the present opinion.’’® 

They apparently regarded the preparatory work as contradicting what 
their colleagues responsible for the opinion of the court described as the 
“natural meaning” of the words involved, and yet they deemed it to be de- 
cisive of the design of the contracting parties, and hence as demanding a nega- 
tive answer to the question put to the tribunal. Judge Anzilotti, finding his 
guidance in the history of the Washington Convention as exemplified in Part 
XIII of the Treaty of Versailles, was of opinion that that convention, as a 
labor convention, afforded sufficient proof that it concerned only women who 
were manual workers, and that if that proof was not sufficient, it was only 
necessary to refer to the preparatory work. In a word, he appeared to con- 
clude that the text involved should not be considered alone, but rather in 
association with all the other provisions or documents of which it was a part; 
and that the text only then became clear, that is to say, a symbol of safe 
guidance, if found to be in complete harmony with the common objective and 
known design of the contracting parties. Only in such case did he feel that 
there would be no occasion to have recourse to extrinsic evidence, embracing 
preparatory work.’ The absence of Judges Altamira, de Bustamante, Kel- 
logg, and Wang had the effect of permitting the opinion of the court to be 
the product of the views of six out of the fifteen members of the tribunal. 


is no good reason for interpreting Article 3 otherwise than in accordance with the natural 
meaning of the words.” (Jd., 380.) 

*See Advisory Opinion No. 12 interpretative of the Treaty of Lausanne of July 24, 
1923, in relation to the frontier between Turkey and Iraq, id., Series B, No. 12, pp. 22-26; 
also the Judgment No. 16 relating to the territorial jurisdiction of the International Com- 
mission of the River Oder, Ruling of Aug. 20, 1929, id., Series A, No. 23, pp. 41-42. 

It should be noted that in Advisory Opinion No. 14 concerning the Jurisdiction of the 
European Commission of the Danube between Galatz and Braila, the court declared 
that: “The record of the work preparatory to the adoption of these articles being confidential 
and not having been placed before the Court by, or with the consent of, the competent 
authority, the Court is not called upon to consider to what extent it might have been 
Possible for it to take this preparatory work into account.” (Jd., Series B, No. 14, p. 32.) 

*Id., Series A/B, No. 50, p. 382. 7 Series A/B, No. 50, p. 388. 
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It will be recalled that in other instances the court has shown a tendency 
to express itself as favorable to “plain terms” or linguistic clearness as indica- 
tive of the design of the parties.8 Yet here again, the significant fact has 
been the absence of evidence establishing a design contrary to what the court 
derived from the form of the particular text involved. A majority of the 
judges has thus, according to the views thereof, not been confronted with 
evidence extrinsic to a treaty and establishing a design of the parties at vari- 
ance with that which was drawn from the internal evidence and was believed 
to be demanded by the character of the words employed. 

The great battle of interpretation in the Permanent Court of International 
Justice still remains to be fought.? Despite repeated dicta, no necessary de- 
cision lays down an embarrassing precedent serving to preclude a ruling on 
the sheer merits of the question whether extrinsic evidence of whatsoever 
kind that is probative of the actual design of the contracting parties is to be 
regarded as the decisive test. Whether it is to be accepted as explanatory of 
a text which in its “natural sense” purports to have an opposing meaning, 
furnishes a problem which the court has yet to solve. In the endeavor to 
solve it the court must, and doubtless will, take cognizance of the reasoning 
of Judge Anzilotti as expressed in his words quoted above. In the light of 
his contribution, it may not be too late to endeavor to convince the court that 
the real significance of words as symbols of common design depends upon 
what the evidence reveals; that that evidence may contradict what the bare 
form of a text purports to establish, and that in case of a conflict, the evidence 


should be accepted as the key to a correct interpretation. 
CHARLES CHENEY 


VERMONT v. NEW HAMPSHIRE 


The case of the State of Vermont v. the State of New Hampshire, decided 
May 29, 1933, as the most recent of the long series of boundary controversies 
between states, is another impressive illustration of the adequacy of the origi- 
nal jurisdiction of the United States Supreme Court for the settlement of this 
type of disputes. The controversy, as to where, with reference to the Con- 
necticut River, the boundary between these two states lies, dates back to colo- 
nial times as a controversy between New York and New Hampshire and 
involves the so-called ‘‘New Hampshire grants.” The attempt on the part 
of New Hampshire to tax certain structures and their contents (principally 
power plants situated on the west bank of the Connecticut River and in part 
at least above low water mark), also taxed by Vermont, gave rise to the re- 

8 See, for example, case of S.S. Wimbledon, Publications of the Court, Series A, No. 1, 
pp. 23-25; Advisory Opinion No. 10 concerning exchange of Greek and Turkish Populations, 
Series B, No. 10, pp. 19-21; Advisory Opinion No. 7 concerning the acquisition of Polish 
Nationality, Series B, No. 7, p. 20; Advisory Opinion No. 12, in relation to the frontier 


between Turkey and Iraq, Series B, No. 12, p. 25. 
* See, “The Interpretation of Treaties by the Permanent Court of International Justice,” 


this JourNAL, Vol. 24 (1930), p. 1 at p. 19. 
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newed controversy now terminated. Where, as here, it is some ancient dis- 
pute, “in the interpretation of a treaty or grant between two states for the 
settlement of a boundary dispute, the nature and history of the controversy 
must be considered.” An elaborate historical investigation was undertaken 
by the special master, the Honorable E. F. Trabue, the results of which are 
embodied in a volume of nearly five hundred pages and are a mine of detailed 
historical material. The conclusions of the special master were in general 
adopted by the court. 

The early controversy, as to the Connecticut River boundary, was deter- 
mined by an Order-in-Council of 1764, whereby the Lords of Trade held that 
the Province of New York extended “eastward as far as the Connecticut 
River.” The Supreme Court, in an opinion by Mr. Justice Stone, holding 
that the Lords of Trade had jurisdiction to settle colonial boundary contro- 
versies of this nature, proceeds to interpret the finding, ‘that the boundary 
first was, therefore, at the river and not at some point on its bank.” As to 
cases involving boundary waters, there is recognized not only the distinction 
between tidal and non-tidal waters, but as to the latter, necessary distinctions 
arise based upon differences in physical characteristics both of the stream and 
of the adjacent terrain. Thus one situation exists where the river banks are 
low, frequently overflown, and the waters shifting, as is the Red River de- 
scribed in Oklahoma v. Texas (260 U. 8S. 606), and quite another upon the 
upper Connecticut where the banks are generally precipitous. Vermont 
claimed that under the Order-in-Council of 1764 her eastern boundary was 
the midstream or thalweg. The court denies this claim, accepting the con- 
clusions of the master that the boundary is the low water mark on the west 
bank, low water mark being, as a matter of law (tidal waters not being in- 
volved), “the line drawn at the point to which the river recedes at its lowest 
stage, without reference to extreme droughts.” 

This limitation upon the claim of Vermont based on the Order-in-Council 
of 1764 is explained by the unique origin and provisional status of Vermont 
in the American system. It has been uncertain whether Vermont was ad- 
mitted as a new state formed out of the territory of New York “with her 
boundary accordingly determined by that of New York, or whether she was 
admitted . . . as an independent revolutionary state with self-constituted 
boundaries.” It is determined that from 1777 to 1791, when Vermont was 
admitted into the Union, she maintained “an independent government . . . 
with defined geographical limits extending on the east to the Connecticut 
River,” her independence acknowledged by New Hampshire in 1777, by 
Massachusetts in 1789, and by New York in 1790. Vermont being admitted 
into the Union as “a free and independent state, her boundaries were those 
fixed by her own declaration of independence, as limited by her acceptance 
of the Congressional resolution of August 20-21, 1781. That boundary, we 
conclude, was also one carrying to the river and to low water mark.” 

Vermont’s loss of her thalweg claim is due, therefore, to her own act of 
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relinquishment. New Hampshire, however, has claimed above and be- 
yond low water mark to the top or westerly margin of the westerly bank 
of the river. The court found that no definite claim of this sort had been 
continuously put forth by New Hampshire, that it is of relatively recent 
origin, and so dismissed it. Here, as in so many boundary controversies, 
whether settled by an arbitral tribunal or by a strictly judicial body, the 
extreme claims of both parties are discarded and the decision based upon 


“wise and judicious compromise.” 
JESSE REEVES 


AGGRESSION AND INTERNATIONAL COOPERATION 


Following his dramatic appeal to the heads of the states, President Roose- 
velt has, through his special ambassador, Norman Davis, indicated the length 
to which the United States is willing to go in codperation with other states 
to aid in maintaining the peace of the world. 

First, we are ready to go as far as the other great states in disarming. 

Second, we will become parties to a supervisory commission for the purpose 
of making sure that promises to disarm are honorably met and maintained. 

Third, when the peace of the world is threatened, we will consult with other 
states in order to exercise our influence for the maintenance of peace. 

Fourth, we are ready to agree not to aid an aggressive state or to thwart the 
efforts of other states striving to apply sanctions against a state guilty of 
aggression. 

Fifth, it has been indicated that we are ready eventually to accept as the 
definition of aggression the traversing of national frontiers with armed forces. 

In sum, the United States is at last ready to accept de jure—what it has 
always recognized de facto—its obligation to codperate with other states in 
maintaining international peace and preventing aggression. It still reserves 
the right to decide for itself the fact of aggression, and it must do so until such 
time as the President and Senate are willing to agree that we shall become a 
party to the League of Nations, or give into the hands of some other body the 
exercise of such a paramount attribute of sovereignty. No doubt it would be 
matter for regret if the United States should reach a different conclusion from 
the League as to the existence of aggression; but this situation will make the 
League itself, on the one hand, and the most powerful extra-League state, on 
the other, very careful to have the determination of the fact of aggression 
square with the recognized rules of international law and harmonize with in- 
ternational justice. 

It is true that, in the past, the first to attack has not necessarily been the 

aggressor; but under this new order, an injured state is assured that it may 
lay its grievance before its neighbors and that they will consult in an effort 


1Speech delivered May 22, 1933, by Mr. Norman H. Davis, before the General Com- 
mission of the Disarmament Conference at Geneva. (Dept. of State press release, May 22, 


1933.) 
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to find a just and peaceful solution. This is the quid pro quo in return for 
which each state is to agree not to cross the frontier of its neighbor even 
when acting in self-defense. 

Neutrality is at best a confession of the inadequacy of the system of rules 
which govern the society of states, and the United States does well to agree 
to limit the field of its application in the case of an armed invasion of another 
state. There are still those who make a fetich of neutrality and regard it as 
an end rather than as an imperfect or half-way means to further the cause of 
peace and international security. It is both irrational and anti-social to 
carry over the so-called policy of neutrality from the days of our weakness 
and isolation to the present, when we are perhaps the most powerful nation 
upon earth, vitally concerned with every international incident of importance. 
President Roosevelt has well interpreted the will of the American people to 
do its part in maintaining international peace and security. 

C. STOWELL 


SOME LEGAL ASPECTS OF THE FAR EASTERN SITUATION 


On February 24, 1933, the League of Nations Assembly by unanimous vote 
(Japan’s vote in the negative not counting and Siam not voting), adopted 
a report proposed by the Committee of Nineteen on the basis of the report of 
the Lytton Commission made after six months’ study in China, Manchuria 
and Japan.1. The Assembly’s report accepted the facts as found by the 
Lytton Commission, and declared that the settlement of the dispute should 


observe the provisions of the Covenant, the Pact of Paris, the Nine Power 
Treaty, previous Council and Assembly resolutions, which had incorporated 
the Stimson doctrine, and the ten principles recommended by the Lytton 
Commission as the basis for settlement. It recognized China’s sovereignty 
of Manchuria, the illegality of the Japanese invasion and recognition of 
“Manchukuo,” and recommended the evacuation of the occupied areas, the 
creation of an autonomous Manchuria under Chinese sovereignty, and the 
negotiation of new treaties between China and Japan on the basis of these 
principles and with assistance of an Assembly committee, to which the United 
States and Soviet Russia were also invited. 

The report further stated that the members of the League “intend to ab- 
stain particularly as regards the existing régime in Manchuria from any act 
which might prejudice or delay the carrying out of the recommendations of 
the report. They will continue not to recognize this régime either de jure or 
de facto. They intend to abstain from taking any isolated action with regard 
to the situation in Manchuria and to continue to concert their action among 
themselves as well as with the interested states not members of the League.” 

1 League of Nations Monthly Summary, Feb. 1933, pp. 26-28, and Special Supplement, 
Assembly Report on the Sino-Japanese Dispute. The latter has been reprinted by the 


United States Department of State, Publication No. 449, and, with other pertinent docu- 


a by Manley O. Hudson, The Verdict of the League, World Peace Foundation, Boston, 
33. 
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The duty of consultation provided in the Nine Power Treaty was referred to, 
copies of the report were to be sent to the parties to this treaty and to the 
Pact of Paris with the hope “that they will associate themselves with the 
views expressed in the report, and that they will if necessary concert their 
action and their attitude with the members of the League of Nations.” 

In another resolution of the same day the Assembly appointed an advisory 
committee of twenty-one “to follow the situation, to assist the Assembly in 
performing its duties under Article 3, par. 3 (of the Covenant), and with the 
same objects, to aid the members of the League in concerting their action and 
their attitude among themselves and with the non-member states.” The 
United States and the U.S. 8. R. were invited to participate in this committee. 
The Assembly remained in session to be summoned on call of its president. 

China accepted the report and Japan rejected it. The United States on 
February 25 stated that it was in “general accord” with the conclusions of 
the report, and on March 13 agreed to “codperate with the advisory commit- 
tee in such manner as may be found appropriate and feasible,” and to “par- 
ticipate in its deliberations” through Mr. Hugh Wilson, the American Min- 
ister to Switzerland, “without right to vote.” Soviet Russia declined on 
March 7 to codperate with the advisory committee, and on March 27 Japan 
gave formal notice of her intention to withdraw from the League. 

From the action of China and Japan it results from paragraph 6 of Article 
15 of the Covenant that the members of the League, including Japan, have 
agreed that they will not go to war against China. There is as yet no obliga- 
tion to put in effect the sanctions under Article 16, because there has been no 
legal war. If, however, Japan’s hostilities should be recognized as legal war, 
Japan would have violated her covenant under Art. 15, par. 6. According to 
the Assembly, she has already violated her covenant under Article 12. Con- 
sequently, such a war would, according to Article 16 “ipso facto be deemed 
an act of war against all other members of the League” who would forthwith 
be bound to apply economic sanctions against Japan. Furthermore, in view 
of the finding of the Assembly, that Japan has violated Article 10, the mem- 
bers of the League are bound to take action to “preserve” China’s territorial 
integrity and the Council is obliged to “advise upon the means by which this 
obligation shall be fulfilled.” The mediatorial duties of both Council and 
Assembly under Articles 11 and 15, paragraph 3, continue. 

The advisory committee has held several meetings, in which it has studied 
the implications of the non-recognition of Manchukuo and the problem of the 
export of arms.? On this committee will fall the initiative in making pro- 
posals to give effect to the Assembly’s resolution in the face of Japanese 
intransigence, and consequently it will have both legal and political problems 
to deal with. Of the latter type may be consideration of the expediency of 
various types of action to persuade Japan to modify her policy. Such ac- 


* League of Nations, Discussion of Advisory Committee, March 15 and 28, May 10, 1933; 
Pacific Affairs, April-May, 1933, p. 203 ff. 
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won might be designed to give an expression of moral disapproval more gen- 
erally understandable by the Japanese people, such as withdrawal of the 
chiefs of missions of all the powers from Tokyo, a measure considered less 
drastic and also less inconvenient than complete severance of diplomatic 
relations. Action to prevent the increase of hostilities, such as an embargo 
on loans or on arms, might be taken, but it is even possible that inducements 
such as reduction of tariffs by the various powers in favor of Japanese exports 
might be offered. It does not appear that any measures of a coercive char- 
acter have been discussed in official circles.* 

Doubtless the effectiveness of any measures of persuasion will depend upon 
their timing in the changing internal and external situation in Japan. The 
committee will have to scrutinize with care the course of government finance, 
of economic prosperity, and of public opinion in Japan. The stimulus to 
trade resulting from depreciation of the yen and the export of manufactures 
from stocks purchased abroad before the depreciation has maintained an 
opinion in support of the government’s defiant policy. The national budget 
of Japan has been greatly augmented by military appropriations; its lack of 
balance has been met by domestic loans; and the public debt, rapidly in- 
creasing during the last few years, has been further augmented.* It is 
anticipated that it will be necessary to raise export prices when new raw ma- 
terials have to be purchased abroad in depreciated yen, and that consequently 
the export trade will decline. The burden of maintaining order by military 
force in an ever expanding area is not likely to decrease even if the forward 
movement of the army stops.5 With respect to the latter, the truce of May 31, 
1933, may not be permanent. Napoleon once said, “One can do anything with 
bayonets except sit on them.” Furthermore, the military-agricultural group 
who wish Manchuria to be incorporated into the Japanese customs area so as 
to decrease the cost of living has more and more diverged from the industrial 
group who have long prospered on protection and government subsidies, and 
would be ruined if Manchurian industries were permitted to compete with 
them in the domestic market. No less important than these aspects of 


‘These and other measures are suggested in a report approved by the Assembly and 
Council in 1927, Monthly Summary, Oct. 1927, Vol. 7, p. 308; Jan. 1928, Vol. 7, pp. 356, 
376-378; Conwell-Evans, The League Council in Action, Oxford, 1929, pp. 282-285; Wright, 
Proce. Am. Soc. Int. Law, 1932, p. 114 ff. 

‘S. M., “The New Japanese Budget,’’ Pacific Affairs, Feb—March, 1933, p. 101 ff.; 
reprint from the Osaka Mainichi, of Feb. 2, 1933, “Ignoring the Diet,” ibid., p. 110 ff.; 
“Effects on Japan of Depreciation of the Yen,” American Council, Institute of Pacific 
Relations, Bulletin, Vol. 2, No. 2. 

’On March 7, 1933, the Japanese occupation of Jehol was completed. Early in May, 1933, 
the Japanese forces approached Tientsin and Peiping and on May 31 a truce was signed 
creating a demilitarized zone in the area between the Great Wall and a line roughly 
from Peiping to Tientsin. (Current History, July, 1933, pp. 508-510.) 

* The latter group, which wishes ‘‘to develop Manchuria as a source of raw materials to 
assist industrialization in Japan,” seems to be winning. See article by S. M., ‘“‘The New 
Economic Policy of Manchukuo,”’ Pacific Affairs, April-May, 1933, p. 211. 
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Japan’s internal situation will be the changing manifestations of opinion and 
of active or potential resistance to Japan’s aggression by China and Soviet 
Russia. 

The committee will doubtless proceed with the greatest caution in making 
proposals on these political matters. On legal matters, it may be called 
upon for definite opinions, particularly (1) on the legal effect of acts by 
““Manchukuo” in view of the Stimson doctrine, and (2) the legal effect of an 
arms embargo if directed against Japan alone. Before the two years period 
of Japan’s notice of withdrawal from the League have expired, consideration 
will also have to be given to (3) the legal effect of Japan’s declaration of 
intention to withdraw in case “all its international obligations and all its ob- 
ligations under the Covenant” have not been fulfilled as required by Article 
1, paragraph 3 of the Covenant, and to (4) the legal effect of Japan’s with- 
drawal from the League upon her title to continue as mandatory of the 
North Pacific Islands according to Article 22 of the Covenant. 

1. There seems to be little doubt but that “Manchukuo” cannot be ad- 
mitted to the Universal Postal Union, or other general international organiza- 
tions, and that her stamps cannot be honored for the delivery of mail abroad. 
States whose governments have not been recognized by certain states have 
occasionally become parties to multilateral conventions. Thus states have 
been admitted to the League of Nations even though their governments were 
not recognized by all of the existing members of the League, and Soviet 
Russia became a party to the Pact of Paris and other multilateral treaties 
when her government was not recognized by the United States. But in the 
case of “ Manchukuo” the state itself has not been recognized by any state 
except Japan. In international law “Manchukuo” is not a state and cannot 
participate in international organizations or perform acts of any external 
legal validity. In law it does not exist and its territory is part of China.’ 
It may be noticed that foreign consuls would not be performing an act of 
recognition of “Manchukuo” if they ask and receive authority to act as 
consuls (exequaturs) from the “ Manchukuo” authorities. But on the other 
hand, a state would recognize “ Manchukuo” if it granted an exequatur to a 
person commissioned by “ Manchukuo” to act as its consul in the territory 
in such state. For a state to make a loan to “Manchukuo,” or to permit 
its nationals to do so, would not be an act of recognition,® although British 
and American courts have held that a loan to unrecognized governments 
is against public policy and unenforceable.!® 


7 The government of “‘Manchukuo” seems to be a “local de facto government,” or “‘gov- 
ernment of paramount force,” as was the Confederate States of America, with powers similar 
to those of a military occupant. See Williams v. Bruffy, 96 U. S. 176, 186; Thorington ». 
Smith, 8 Wall. 1, 8-10; Borchard, Diplomatic Protection of Citizens Abroad, p. 206 ff. 

® Draft Convention on The Legal Position and Functions of Consuls, Art. 6 with com- 
mentary, Special Supplement, this JourNAL, Vol. 26 (1932), pp. 238-241. 

* States have made loans to foreign individuals and corporations. Such a transaction 
carries no implication that the borrower is a state. 

10 DeWutz v. Hendricks, 1824, 2 Bing. 314; Kennett v. Chambers, 1852, 14 How. 38. 
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2. If Japan and China were at war, neutral states would normally be 
obliged to observe complete impartiality, and consequently would violate 
their neutrality if they imposed an arms embargo upon only one of the bel- 
ligerents. For this rule, however, there is an exception recognized in the 
preamble to the 13th Hague Convention of 1907 dealing with maritime neu- 
trality, that neutral states may enforce discriminatory measures in order to 
protect their own rights from violation by one belligerent. The American 
Non-Intercourse Acts of 1809 and 1810 authorized the President to dis- 
criminate in applying it to favor either belligerent (France or England) which 
modified its trade restrictions to which the United States had been objecting.’* 
Similarly several neutrals during the World War modified their neutrality 
decrees to discriminate in favor of the Allies after Germany had developed her 
submarine warfare.1* The Japanese action in Manchuria has been held by 
practically all of the countries of the world to be a violation of the League of 
Nations Covenant, the Nine Power Treaty, and the Pact of Paris, and is, 
consequently, a violation of explicit treaty rights of each of the parties to 
these instruments. The parties would, therefore, under the recognized law 
of neutrality, be entitled to discriminate against Japan if war should develop, 
for the purpose of protecting their own rights. 

When legal war does not exist, there is no such duty of impartiality apart 
from specific treaty obligations. Arms embargoes against particular coun- 
tries suffering from insurrection have been common. For instance, the 
United States has at times enforced embargoes against Mexico, China, Nic- 
aragua, and Brazil.1* No exception could be taken on grounds of interna- 
tional law to such a measure designed to prevent further hostilities in viola- 
tion of the general treaties. 

Practically, imposition of such an embargo depends upon action of the 
United States, which in turn hinges upon passage by Congress of the Mc- 
Reynolds resolution (House Joint Resolution 93) approved at the present 
writing by the House of Representatives and pending in the Senate.1# 


1 “Seeing that it is, for neutral powers, an admitted duty to apply these rules impartially 
to the several belligerents; seeing that, in this category of ideas, these rules should not, in 
principle, be altered, in the course of the war, by a neutral power, except in a case where 
experience has shown the necessity for such change for the protection of the rights of that 
power.” 

2 Moore, Digest of International Law, Vol. 7, p. 148 ff.; Fish, American Diplomacy, 
p. 163 ff. 

3 See Naval War College, International Law Documents, 1916, Documents from Chile, 
p. 22; 1917, Documents from Brazil, p. 64; Costa Rica, p. 77; Guatemala, p. 162; Peru, p. 
198; Salvador, p. 210; Uruguay, p. 249. The latter country, following this decree, requested, 
on April 11, 1918, whether Germany regarded war as existing, to which Germany replied in 
the negative on May 16, 1918 (ibid., 1918, p. 11). 

4 Under authority of the Acts of 1912 and 1922 authorizing the President to proclaim an 
embargo on arms shipments to American countries or countries in which the United States 
has extraterritorial jurisdiction in case of domestic violence. See Chamberlain, “The 
Embargo Resolution and Neutrality,” International Conciliation No. 251, June, 1929, p.276 ff. 

48 The Senate Committee on Foreign Relations reported the resolution on May 30, 1933, 
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3. Will Japan’s declaration of intention to withdraw from the League be 
effective on the expiration of two years? President Wilson suggested to the 
Senate Committee at the White House Conference in 1919 that the qualifica- 
tion of the right to withdraw from the League, stated in Article 1 of the 
Covenant, was a moral obligation dependent on the members’ “own sense of 
obligation,” +5 but neither the United States Senate (which made a reservation 
on this article) nor the commentators upon the Covenant have supported this 
opinion.‘® Treaty interpretation is declared generally suitable for submis- 
sion to arbitration or judicial settlement in Article 13 of the Covenant, and it 
would seem in accord with this text and with practice for the Council to sub- 
mit to the Permanent Court of International Justice for advisory opinion the 
question of whether Japan had fulfilled “its international obligations and all 
its obligations under the Covenant,” and consequently was entitled to with- 
draw according to the terms of Article 1, paragraph 3. 

4. Japanese spokesmen have insisted that Japan has full title to the man- 
dated islands by virtue of the secret treaties, of her military occupation of 
these islands, and of their cession to her by the Principal Allied and Asso- 
ciated Powers to whom Germany had ceded them by Article 119 of the Treaty 
of Versailles. There is clearly no legal basis for this argument. In law the 
pre-armistice agreement and the treaty of peace superseded any secret 
treaties, and under the treaty of peace the Principal Allied and Associated 
Powers acquired merely a transitory title to the former German colonies in 
order to place them under the mandate system provided in Article 22 of the 
same treaty. The North Pacific Islands were not ceded to Japan by the 
Principal Allied and Associated Powers, but a mandate in behalf of the 
League of Nations was conferred upon her. This gave her, not sovereignty, 
but an agency to administer the islands, subject to supervision of the League. 
According to the larger number of commentators, sovereignty was by this act 
vested in the League of Nations, the Principal Allied and Associated Powers 
having passed from the picture. The Council of the League, with the par- 
ticipation of Japan, has on several occasions unequivocally stated that the 
mandatory is not sovereign of the mandated territories.17 


with an amendment requiring that the embargo “shall apply impartially to all the parties 


to the dispute or conflict.” 
1 Sen. Doc. 106, 66th Cong., Ist Sess., p. 501. 
16 See Wright, ‘‘ Validity of the Proposed Reservations to the Peace Treaty,’’ Columbia 


Law Review, Feb. 1920, Vol. 20, pp. 146-150. 

17 Wright, Mandates Under the League of Nations, pp. 41, 338, 445-447. The Covenant 
does not actually refer to the North Pacific Islands at all, but they have been treated as 
though covered by the expression ‘‘certain of the South Pacific Islands” in par. 6 of Art. 22, 
see Miller, D. H., The Drafting of the Covenant, N. Y., 1928, Vol. 1, p. 114. Professor Sak- 
utaro Tachi, of the Imperial University, Tokyo, has recently expressed the opinion that 
“territorial rights” (dominium) are vested in the Principal Allied and Associated Powers; 
that “the exercise of sovereignty ’’ (imperium) is vested in the mandatory; and that the 
mandate, having the character of a treaty between the Principal Powers and the manda- 
tory, can only be changed with the consent of each. (Contemporary Japan, June, 1933, 
pp. 34-40.) For the present writer’s criticism of this theory, see op. cit., pp. 321-324, 500-506. 
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It is more difficult to say whether Japan would automatically cease to be 
mandatory if she retired from the League. Article 22 of the Covenant does 
not say definitely that a mandatory must be a League member, but merely 
that it must be an “advanced nation.” This article does, however, refer in 
paragraph 5 to the obligation of certain mandatories to maintain the open 
door for the trade “of other members of the League.” This, as well as the 
provisions for annual report to the Council, and Council supervision of the 
mandatory’s administration, clearly indicates that the drafters of the Cove- 
nant assumed that the mandatory would be a member of the League.’® 

Some of the mandatories were in fact designated by the Principal Allied 
and Associated Powers before the League was in operation. So it could not 
definitely be known that they would become members, although all were 
states designated as original members in the annex to the Covenant. This 
fact, and the fact that Article 22 was drafted long before any of the rest of 
the Coveriant, doubtless accounts for the failure to specify that the manda- 
tory must be a member of the League.!® 

The Council of the League confirmed all of the mandates, and in every 
case the mandatory was then a League member. Furthermore, each man- 
date, including that covering the North Pacific Islands, requires the man- 
datory to submit to the Permanent Court of International Justice disputes 
relating to the interpretation or application of the mandate between “the 
mandatory and another member of the League.” 

This indicates the Council’s understanding that the mandatory must be a 
League member. It is true, however, that the Principal Allied and Associated 
Powers offered the United States a mandate for Armenia in May, 1920, after 
the Senate had rejected the League of Nations Covenant, although it was 
then by no means certain that the United States would not become a member. 
President Wilson’s solemn referendum was still to come. However, in this 
case the principal powers acted on the suggestion of the Council of the League 
in a resolution of April 11, 1920, that “the future of the Armenian nation 
could best be assured if a member of the League or some other power could 
be found willing to accept a mandate for Armenia under the supervision and 
with the full moral support of the League under the general conditions laid 
down under Article 22.”2° It is to be noted that an original offer to a non- 
member is not precisely the same as the situation presented by a change in 
the mandatory’s status after it has received the mandate. It might be argued 
that, even though Japan did not lose her eligibility to become a mandatory by 
withdrawing from the League, still the designation made while she was a 
member would not continue after her change of status. 

While the Council probably has power to remove a mandatory and desig- 
nate a new one, in case there is clear evidence that the mandatory has vio- 
lated its duties under Article 22,21 its right to do this because the mandatory 
has violated other articles of the Covenant is not so clear. It is to be noted 


® Wright, Mandates under the League of Nations, pp. 439-440. 


Tbid., p. 34 ff. 20 Tbid., pp. 45-56, 439-440. Ibid., p. 440. 


EN 


516 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


that questions addressed to the Japanese official representative at the session 
of the Permanent Mandates Commission in November, 1932, disclosed that 
Japan had expended over a million yen for harbor improvements since 1926 
in the Island of Saipan, just north of Guam, and suggested that perhaps she 
was not living up to the obligation of the mandate that “no naval bases shall be 
established in the territory.” In its report to the Council, the commission 
merely stated the Japanese assertions that the object of the improvement 
was purely commercial.?? 

The question of whether a mandatory needs to be a League member has not 
been extensively discussed by commentators, and those that have discussed 
it are divided.2* It is the writer’s opinion that it was the intention of the 
drafters of Article 22 and of the mandate for the North Pacific Islands that 
the mandatory should be a member of the League, that it would be very diffi- 
cult to administer the system with a non-member mandatory, and that, con- 
sequently, if Japan should cease to be a member, her mandate would ter- 
minate.** 

Since the United States by a treaty made with Japan during the Washing- 
ton Conference in 1921, consented to Japanese administration of the islands 
only “pursuant to the mandate,” the text of which was recited in the treaty, 
the United States, as well as members of the League, has a legal interest in 


the limitation of Japan’s title to the terms intended by the mandates system.*5 
Quincy WRIGHT 


THE FULFILLMENT OF OBLIGATIONS AS A CONDITION OF WITHDRAWAL 
FROM THE LEAGUE OF NATIONS 

The recent announcement by Japan of its intention to withdraw from the 
League of Nations after the expiration of the two years’ notice of intention 
required by the terms of the Covenant has raised interesting points in the 
interpretation of that document. The earlier withdrawals of Costa Rica and 
Brazil took place with little public notice, owing to the fact that their action 
was merely the result of a disagreement with certain general principles upon 
which the League was operating. The action of Japan is a protest against the 
interference by the League with the pursuit of a definite national interest. 

Article 1, paragraph 3, of the Covenant makes provision for the free with- 
drawal of a member provided only that it shall have fulfilled “all its interna- 
tional obligations” and “all its obligations under this Covenant.” Neither 


2 Permanent Mandates Commission, Minutes 22d Sess., pp. 114-115, 179, 319, 367. 
3 Goudy, H., (Journal Comparative Legislation and International Law, 1919, p. 179), 
Stoyanovski, J. (La Theorie Générale des Mandats internationauz, Paris, 1925, p. 55), and 
Palliere (I Mandati della Societa dele Nazioni, Turin, 1928, pp. 54-57), believe that the 
mandatory must be a member of the League; while Furukaki, P. T. (Les Mandats interna- 
tionauz de la société des nations, Lyons, 1923, pp. 95-96), and Evans, Luther (this Journal, 
Jan. 1933, Vol. 27, p. 142), take the contrary view. 

* Wright, Mandates Under the League of Nations, p. 440. 


% Tbid., pp. 486-493. 
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set of obligations is set forth in detail, and it becomes therefore a matter of 
treaty interpretation to determine the meaning of the phrases. The elaborate 
study of the Drafting of the Covenant by Mr. Hunter Miller throws little light 
upon the issue, the discussion in the commission being chiefly concerned with 
the form in which the right of withdrawal should be phrased and the time 
within which the right might be exercised. The French delegate alone ap- 
pears to have emphasized that withdrawal from the League should only take 
place “on terms that would not hurt the League.” 

Why should it have been thought desirable to make the fulfillment of gen- 
eral “international obligations” a condition of withdrawal from the League? 
It is difficult to find a logical reason for so doing. None of these obligations 
would be any the less binding upon a state after its withdrawal from the 
League than before. Obligations assumed by treaty, the duty to carry out 
the award of an arbitral tribunal, the necessity of responding in damages to a 
claim based upon an international tort, are, as obligations, unaffected by mem- 
bership in the League, and a failure to meet them would not appear to interfere 
with the normal functions of the League. Disputes arising out of the failure 
to fulfill these obligations would, after the withdrawal of a state, be handled 
under Article 17 of the Covenant instead of under Article 15, but this would be 
equally true of disputes arising in connection with obligations incurred after 
leaving the League. Possibly, the framers of the Covenant may have had 
nothing more in mind than the loss of prestige of the League that might come 
from the withdrawal of a state under the conditions contemplated. 

More difficulty attaches to the interpretation of the necessity a member is 
under of fulfilling “all its obligations under this Covenant” before withdrawal. 
Here we are met with a curious paradox that a member may be expelled from 
the League for the violation of obligations incurred under any article of the 
League, whereas it may not withdraw until all its obligations have been ful- 
filled. Apparently a state is to be made to stay in the League in consequence 
of acts for which it might be expelled from the League. The paradox may be 
resolved by including under the obligations calling for expulsion those which 
might render a state an undesirable member of the League, and including 
under the obligations to be fulfilled before withdrawal such as are due to the 
League but are not of such a grave character as to call for the penalty of ex- 
pulsion in the event of their non-fulfillment. Failure to register treaties as 
provided by Article 18, for example, or failure for a few years to contribute 
to the expenses of the League, might not be sufficient grounds to warrant ex- 
pulsion from the League, yet would be obligations to be fulfilled before with- 
drawal. Judging by the context in which the expulsion clause occurs, it might 
be concluded that the obligations of Articles 12, 13, or 15, were not in the mind 
of the framers of the Covenant when the provisions for withdrawal were 
drafted, since these obligations were already separately covered by the special 
sanctions of Article 16 and the possibility of expulsion in addition. 

The provisions of the Covenant covering withdrawal from the League fail 
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also to include any specification of the method by which it is to be determined 
whether a state has fulfilled its obligations. Is the Assembly of the League, as 
representing the entire membership, to be the body to determine whether a par- 
ticular member which has announced its intention of withdrawal has fulfilled 
its obligations? Certain commentators hold that since the League would be 
a party to the dispute whether the obligations of a member had been fulfilled, 
it should not be the judge in its own case, and should therefore more properly 
refer the matter to the Permanent Court of International Justice for an ad- 
visory opinion. As for the fulfillment of a state’s obligations under general 
international law, it would seem out of the question to ask even the Permanent 
Court to survey the whole range of the international relations of the withdraw- 
ing member in an inquiry whether “all its international obligations” had been 
fulfilled. In this connection it is interesting to note that the first of the reser- 
vations proposed by the United States Senate to the Treaty of Versailles on 
November 19, 1919, was to the effect that the United States should be the sole 
judge whether, in case of notice of withdrawal, the two sets of obligations had 
been fulfilled. 

Just as no provision was made in the Covenant for the determination of the 
question of fulfillment of obligations, so no sanction was contemplated in the 
event of the withdrawal of a state without observing the conditions laid down. 
Sanctions are provided for the violation of the grave obligations of Articles 
12, 13 and 15, but these would not necessarily lead to expulsion from the 
League; and it would be an extraordinary procedure, to say the least, to put 
the pressure of economic blockade upon a state, and perhaps even resort to 
military action against it, and then expect it to make its contributions to the 
League and otherwise cooperate for two years just as if nothing had happened. 

Is a state which announces its intention to withdraw from the League under 
an obligation to surrender territories held by it under a mandate? Appar- 


ently this situation was not foreseen by the framers of the Covenant, for 


nothing is said to indicate that rights acquired by membership in the League 
must be surrendered upon withdrawal from it. Japan when no longer a mem- 
ber of the League might still render reports to the Council on its mandated 
territories and fulfill its obligations to the territories themselves. Neverthe- 
less, it would seem a reasonable inference from the terms of the Covenant as a 
whole that rights held under it should be surrendered when a state has decided 
to discontinue its codperation with the general activities of the League. The 
special circumstances attending the withdrawal of Japan would give all the 


more point to this normally reasonable inference. 
C. G. Fenwick 


THE “ENFORCEMENT” OF PEACE BY “SANCTIONS” 

As we get further from the World War, and begin to note the effects of the 
“peace” treaties, many of the illusions which signalized the post-war era are 
being dissipated. Unfortunately, however, there is in many quarters a dis- 
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position to perpetuate those illusions and continue to forge “peace machinery,” 
on the assumption that war arises out of the attack of a vicious “aggressor” 
upon an innocent “victim,” that all the rest of the nations have selflessly 
combined to preserve the peace, that they will therefore assemble in good 
faith to pick the “ aggressor” and, by a united boycott, embargo, or other more 
violent form of hostility against the “guilty nation,” compel peace. The 
“League to Enforce Peace,” claimed by its proponents to have been the proto- 
type of the League of Nations, epitomized this ideology; and the very length 
and persistence of the present disorder, with its constant threat of a renewal 
of war in Europe, is, I believe, a consequence of the prevalence of these false 
and unjustified notions as to how war originates and as to how “peace,” moral 
or political, is achieved. 

Those ideas, associated with the supposition that we now have an excellent 
“organization” for peace, formerly lacking, draw sustenance from the extraor- 
dinary view that the system of international relations which prevailed 
before 1914 was “international anarchy,” and that what we now have repre- 
sents ‘law and order.” Perhaps it is not unnatural, therefore, that the evan- 
gelism of the “new order” is directed toward a disparagement of the 
international law which sustained the “old order”—an attack which indis- 
criminately characterizes “war” as a common-law crime and would therefore 
deprive the laws of war of all legal standing, regards neutrality as “immoral,” 
if not “illegal,” and insists that collective intervention and force will, or 
should, alone assure “ peace.” 

These views are to some extent summarized in the remarks of an eminent 
American statesman, whose emotions at least may be respected. He con- 
cludes: 

... the entire central point of view from which the problem was 
viewed was changed. War between nations was renounced by the sig- 
natories of the Kellogg-Briand Treaty. This means that it has become 
illegal throughout practically the entire world. It is no longer to be the 
source and subject of rights. It is no longer to be the principle around 
which the duties, the conduct, and the rights of nations revolve. It is 
an illegal thing. Hereafter when two nations engage in armed conflict, 
either one or both of them must be wrongdoers—violators of this general 
treaty law. We no longer draw a circle about them and treat them 


within the punctilios of the duelist’s code. Instead we denounce them 
as lawbreakers. 


I venture to believe that these demonstrable abstractions, which not a single 
nation has espoused and which have but little practical application to the 
world we live in, have helped greatly to continue the present disorder, for they 
postpone indefinitely the return to rationality. They help rather to perpetu- 
ate a “peace” which depends exclusively upon force, whereas moderately 
durable and tolerable relations depend now, as in the past, on reconciliation, 
appeasement, acquiescence, and a genuine cooperation, quite different from 
the spurious kind of “codperation” which would merely hold down the lid of a 


520 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


witch’s cauldron. The recent commitment of Norman Davis at Geneva, 
looking, as it does, toward further American support for the present unhealthy 
status quo, is, therefore, I respectfully believe, a contribution not to peace, but 
to the further postponement of the indispensable conditions of peace. The 
theory of “enforcing peace” by sanctions, as represented in Articles 10 and 16 
of the Covenant of the League, serves, I submit, the same unfortunate 
purposes. 

“Faithfulness to history,” said Josiah Royce, “is the beginning of creative 
wisdom.” It has seemed to me that the postulate that peace could be pre- 
served by picking “aggressors” and then strangling them never had any roots 
in history or experience, and that it was a hazardous assumption to suppose 
that the treaty-makers of 1919 had, by divine revelation, discovered a new 
method for keeping the peace which had escaped all previous generations. 
As in other instances in history, legal theologians, dazzled by the new light, 
served well to carry out the far-from-benevolent purposes of those who wished 
to sanctify their conquests and spoils by threatening any challenger of the new 
system in advance with obloquy, outlawry, and collective war. 

Experience has also shown apparently that Article 19 of the Covenant, a 
pillar of hope for those who believed that demonstrably necessary changes 
could be peacefully accomplished by voting, is difficult, if not impossible, to 
invoke, because of vested interests which have been created. Thus, change by 
force is declared immoral and illegal, and change by vote is declared practi- 
cally impossible. 

Walter Lippmann has recently confessed that the Wilsonian conception of 
peace was founded on the belief that, inasmuch as the majority of the powers 
would by the victory have become satisfied with their positions, they would 
have a vested interest in maintaining the peace, and that the disinherited 
would become reconciled to their fate because the free trade which Wilson 
foresaw would make political boundaries of minor importance. If true, this 
seems a strange hypothesis, having little historical justification; but the in- 
ference, however tenuous, appears to have been belied by the event, and what 
alone seems to be left of the theory is the threat of joint action against any 
challenger of the system. Divergent interests among the victors may soon 
make even this threat academic. 

It is perhaps not enough to point out that the “new system” has driven the 
European continent to distraction and that the rest of the world is in a state 
of economic and political disorder almost without parallel. It seems, how- 
ever, important to suggest that the theoretical foundations of the “new peace” 
are unsound and unwise and that sooner or later, unless radically modified, 
the peace structure built upon them is likely to crash. It was the threat of 
the Holy Alliance to use force that brought about its downfall, and there is 
much in the present situation which ought to give concern to those whose faith 
is pledged to the new ideology. 

Perhaps it may also be suggested that, however unjustified are the new 
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assumptions as to the peaceful propensities of agreements like the Kellogg 
Pact, which legally does not outlaw war in any degree, and of agreements to 
strangle “ aggressors’’—with “consultative pacts” to select the unlucky pariah 
—even more dangerous for the future is the disparagement of those rules of 
international law which seem to stand in the way of the moral and political 
utopia thought to have been conjured into being. It almost seems as if it were 
supposed that the laws of war, painfully developed through the centuries, 
have themselves caused war, and that if one were only to denounce these rules, 
war itself would thereby be outlawed. The experience of the past fourteen 
years, in which the world has had more wars than for many a similar period in 
the past, hardly sustains the supposition that war can be outlawed by fiat or 
incantation. Historically, the law has been regarded as the regularizer of 
human conduct and experience, as a safeguard against a reversion to bar- 
barism and an assurance of order in human affairs, even when temporarily 
disturbed. Municipal law has not proceeded on the assumption that the 
foibles and passions of men can be eradicated by denouncing the rules of law 
which control them. Our courts still admit that insurrection, riots, strikes, 
and other manifestations of distemper and violence are possible phenomena. 
The law deals with conditions and facts, not with theory and hypothesis. To 
suggest the abolition of the restraints of law upon human conduct will hardly 
abolish the conduct itself, but encourages lawlessness and uncertainty. The 
proposal is promotive of genuine anarchy, for, in the present relation, far from 
removing the motives and incentives for war, the new disposition to substitute 
unworkable schemes for tested law has only accentuated them. The de- 
legalization of the acts and processes of war could only increase and promote 
their devastating effects. The uncontrollable character of the demoralizing 
forces let loose by the new dispensation are already manifest in a doubling of 
the armaments existing in 1914, notwithstanding the military elimination of 
the Central Powers, and in a state of mutual distrust and hostility rarely 
paralleled in war-ridden Europe. War is a disease to which humanity is 
likely to be subject so long as the causes of that disease are not checked. 
Rarely, I think, have the causes been so virulent as at present; and it hardly 
seems useful therapeutics to level exhortations against the symptom, armies 
or armaments, while leaving the causes untouched and providing no other way 
than force to deal effectively with grievances. To provoke deep-seated re- 
sentments and then to denounce their open manifestation seems a strange 
conception of a road to peace. Provocations are privileged; only resentments 
are unprivileged. It seems at times that some of the existing “peace ma- 
chinery” is employed not to ameliorate grievances, but to prevent their con- 
sideration, as witness the fate of the denatured Mussolini Four-Power Pact, 
which has been so amended as to foreclose, if possible, any reconsideration of 
the status quo. 

It is a mistake, I think, to conclude that the system of international rela- 
tions before 1914 constituted “international anarchy.” The epithet is not 
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well-considered. Under that system, long decades of peace and tranquillity 
blessed Europe and the world; and if war occurred, the effort of other nations 
was not to participate in it and assume the almost impossible task of acting 
as a judge of its merits, but to shorten the conflict and exert on both parties 
the benevolent influence of the mediator and reconciler of grievances. Under 
that system, in the nineteenth century, Europe and the world achieved an 
advance in material and spiritual endowments probably unequalled in history. 
That advance found support in the liberal ideas of the eighteenth century, 
possibly the grandest one of all. To characterize such a period and the law 
under which it grew, however defective, as anarchy, is sadly to depreciate the 
achievements of the past and, by misconceiving them, erroneously to appraise 
the “new order.” If present indicia are any criterion, that order seems cal- 
culated to make of turmoil and chaos a vested interest and to promote crisis, 
fear, apprehension, and hostility as the normal way of life. Hobbes may 
unhappily yet be justified. The corrosion of liberalism, democracy, and 
laissez-faire, and an intensive accentuation of nationalism, political and 
economic, are natural corollaries of the “new order.” 

But the deprecation of “old methods” evidently does not foreclose the adop- 
tion of at least some of the instruments of the old diplomacy. Unfortunately, 
the “consultative pact” has, since 1919, been dangled before the American 
people as a harmless, yet fruitful, instrumentality of peace. But just as the 
Kellogg Pact, announced as merely a self-denying ordinance, has been fol- 
lowed by a relentless campaign for “teeth,” in the form of treaties of guaranty, 
the Capper Resolution, boycotts and embargoes against aggressors, etc., so the 
“consultative pact,” tentatively accepted by Mr. Norman Davis at Geneva 
recently, is likely to have the same progeny. Mere consultation will not be 
regarded as adequate to preserve the peace of Versailles. That can only be 
done by “sanctions”; and the suggestion of “abandoning neutrality” ines- 
capably signifies the taking of sides, where “limited liability” is hardly pos- 
sible. The consultative pact, if approved, is almost certain to be followed by 
“understandings,” and those understandings would be likely to involve the 
United States deeply in the morass of European feuds. It was Lansdowne’s 
“consultative pact”—known in 1904 by the old-fashioned name “entente”— 
followed by Grey’s “understandings” which committed the British people to 
France and, by departing from the “splendid isolation” of Salisbury, made the 
European War practically inevitable. Its very vagueness was perhaps its 
most pernicious characteristic, for it deceived not only the British people, but 
their antagonists as well, and, far from avoiding, encouraged the coming war. 
An open military alliance would be less dangerous than these vague commit- 
ments, which blow simultaneously hot and cold. 

But however questionable and hazardous the system of alliances, the “old” 
international order had at least a considerable common sense. It gave us long 
periods of tranquillity and usually was successful in limiting wars to narrow 
areas. Commerce flourished and prosperity spread to ever wider regions. 
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The “old” system adhered to the facts of life. In spite of war propaganda, it 
did not indulge the institutional phantasy that wars were begun by malicious 
“ageressors” against innocent “victims.” It recognized that international 
relations were exceedingly complex, perhaps so complex as to defy complete 
analysis. Without venturing on the extraordinary assumption that they 
could, by a stroke of the pen, change human nature or the way of international 
life, they endeavored to minimize the frictions which international competi- 
tion necessarily aroused. They therefore developed as highly as possible the 
instruments of conciliation, mediation, and arbitration, and supported nego- 
tiation as a form of bridging differences. This was their effort to prevent 
war, and the Hague conferences mark an important contribution to that effort. 
It is said by critics that they made “no real effort . . . to suppress war.” 
They did not indulge in delusions. The word “suppress” indicates hostile 
pressure, and they were apparently aware of the fact that by enlarging the 
area of conflict, the remedy might prove worse than the disease. They were 
less ambitious than the “new” school and, I venture to believe, more practical. 
We had then occasional peace, whereas that blessing seems now to be vanish- 
ing. 

The counterpart of the recent campaign for “sanctions” has been a persist- 
ent effort to break down the doctrine of neutrality, and particularly American 
neutrality. Adopting the major premises above mentioned as to how war 
originates and can be “suppressed,” the motley countries of the world are con- 
ceived as a sort of posse comitatus, from which it is immoral, if not illegal, to 
remain aloof. The warring nation is considered as analogous to the criminal 
in domestic society. In so believing, the whole conception of neutrality as an 
institution and its function in history and in law seems, to me, to be distorted. 
Most nations, and especially small nations, owe their existence to the fact that 
they were legally privileged to remain neutral when other nations lost their 
heads. This has enabled them not only to survive, but to reduce their armies 
and armaments toa minimum. Were the law or the climate of opinion to be 
changed so that neutrality is no longer considered desirable, proper, legal, or 
moral, they would have to arm to the teeth to maintain their right to live, their 
right to keep out of wars in which their people have no concern, their right to 
defend themselves against the charge of being “aggressors.” The instinct of 
self-preservation and the necessity of limiting the area and the destructive 
effects of war are the source and justification of the doctrine of neutrality. 
It is humanitarian in its purpose and effects. It is a peace-preserving institu- 
tion—one of the beneficent achievements of a long struggle with barbarism. 
Its abandonment, in the name of a supposed universal “peace,” would be 
likely to spell universal chaos. Fortunately, no European country has 
shown so little interest in its own welfare, for in all the wars since 1919 most 
of them have strictly observed neutrality, as did Sir John Simon for Great 
Britain with respect to the current Chino-Japanese conflict. Happily, also, 
the Senate Committee on Foreign Relations has amended the pending 
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arms embargo resolution so as to prevent any departure from American 
neutrality. 

In spite of the quest for formulae, there does not seem to be any short cut 
to peace, a condition which must be carefully nurtured in the soil of content- 
ment, confidence, and mutual respect. The effort to organize collective armed 
intervention for peace can probably never achieve genuine success. To en- 
gender peace by the threat of force is inherently incongruous, for it arouses, 
when applied to groups, fear and resentment. World codperation is to be 
found in ameliorating the underlying causes of friction and in the adoption of 
the time-honored, homely virtues of simple decency, fairness, appeasement, 
and reconciliation, in the willingness to permit others to live as well as your- 
self, in the readjustment of inappropriate boundaries and of other grievances, 
and in strengthening, not weakening, the rules of law. This is the type of 
world codperation that is likely to produce measurable peace, and there is in 
it no threat to use force. So long as the 1919 treaties endure, it may be con- 
ceded that the opportunity to employ world coéperation in a pacific sense is 
rendered difficult; and by that admission peace also is rendered precarious. 
The so-called “peace machinery” of 1919 is too largely identified with the 
perpetuation of the psychology of Versailles, and perhaps that is why it has 
been no more successful in achieving its professed aim. 

These remarks are ventured because it has seemed to me that the time has 
come to review, in the light of experience, the 1919 “peace” doctrines and the 
machinery for carrying them into effect. They have been tried and found 
wanting. This ought now to be universally admitted. There is danger in 
further relying upon a novel remedy conditioned upon a supposed change in 
human and international relations which is nonexistent. That way can lead 
only to disappointment and despair. We must recover our bearings. Plus 
¢a change plus c’est la méme chose. Perhaps the Hague Conferences were 
closer to reality, and in their modest way, achieved practical successes which 
the more ambitious demand for wholesale regeneration cannot record. Per- 
haps the student of international affairs can contribute more effectively to the 
welfare of society by exercising a certain measure of restraint in relating his 
hopes for the future to the proved achievements of the past, instead of hazard- 
ing the loss of everything thus far gained by cherishing illusions and propagat- 
ing them as facts. Man does not live by bread only; yet he cannot live on 
faith alone, for he might then find himself without even half a loaf. Is not he 
a better guide who builds on the solid foundations of the past, instead of 
petulantly attacking and undermining those foundations on the ground of 
inadequacy and rearing his new structure on an unstable foundation of ab- 
stractions and hopes? 

The fact that many of us are still here, in spite of the maltreatment to which 
humanity has been subjected since 1919, may be interpreted as indicating that 
the elemental forces holding society together are sufficiently sound at the core 
again to flourish, provided the law and the facts can again be reconciled. 


EDITORIAL COMMENT 525 


Their attempted divorce has resulted only in harm. We must take the road 


back. 
Epwin M. BorcHarp 


THE LETICIA DISPUTE BETWEEN COLOMBIA AND PERU 


It will be recalled? that Colombia had appealed to the Council of the 
League under Article 15 of the Covenant, preferring to deal with the dis- 
pute in this manner rather than by way of arbitration. At the meetings 
in February and March the League proposals of February 25th were fully 
debated before the Council by the representatives of Colombia and Peru. 
The Council endeavored to persuade Peru to join with Colombia in accepting 
the proposals. Without formally rejecting them, Peru made counter-pro- 
posals which the Council found to be unacceptable. Thereupon, March 8, 
1933, the Council instructed its committee (Lester, of Ireland, Madariaga, 
of Spain, and Matos, of Guatemala) to prepare a report under paragraph 4 
of Article 15, leaving the door open meanwhile for Peru’s acceptance of the 
proposals. On the same day Peru proposed arbitration of the dispute under 
Article 13, but this was ruled out of order as Colombia had already elected 
to pursue the procedure under Article 15. 

On March 18th the committee presented its draft report to the Council 
for observations by members as well as by the representatives of Colombia 
and Peru. This discussion led to no changes in the draft report, and it was 
formally adopted by the Council on the same day. 

The report contained a summary of the facts of the dispute, including the 
contentions of the two parties, the action taken by the Council, and the find- 
ings of the Council. The Council found in substance that the treaty of 
1922 was in force, that the Leticia Trapezium was a part of the Republic of 
Colombia, that this district had been invaded by Peruvians, who still held the 
district and who had been supported by the military of Loreto, and that the 
Peruvian Government had indicated that it was not under obligation not to 
hamper the proposed recapture of Leticia by Colombia. In the second part 
of the report, the Council considered that “the presence of Peruvian forces 
in Colombian territory is incompatible with the principles of international 
law, with those of the Covenant of the League of Nations and of the Pact of 
Paris, which are binding on the two parties and to which a settlement of the 
dispute must conform,” and, therefore, recommended “the complete evacua- 
tion by Peruvian forces of the territory contained in the Leticia Trapezium, 
and the withdrawal of all support from the Peruvians who have occupied 
that area.” 

The Council, recognizing the necessity for negotiations “on the basis of 
the treaties in force” for the purpose of “discussing all the problems out- 


‘See editorial this Journau, April, 1933, p. 317. The press report that Peru had filed 
& complaint with the Permanent Court of International Justice proved to be unfounded. 
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standing” and reaching a solution which shall be “just, lasting and satis- 
factory,” recommended further that “the negotiations be begun and carried 
out with all expedition as soon as suitable measures shall have been taken to 
carry out the first recommendation.” The report closed by calling attention 
to the declaration of the League Assembly, March 11, 1932, that the members 
should not recognize any situation, treaty or agreement brought about by 
means contrary to the Covenant or to the Pact of Paris, and to the declaration 
of the Nineteen American States, August 3, 1932, in relation to the Chaco 
Dispute, that they renounced force for the settlement of their differences and 
as an instrument of national policy, and that they would not recognize the 
validity of any territorial acquisitions that might be obtained by an occu- 
pation or conquest effected by force of arms. 

On March 18th the Council also appointed an Advisory Committee to assist 
the Council in performing its duties, and suggested that the United States and 
Brazil be invited to collaborate. These countries agreed to do so, while main- 
taining their liberty of action. 

The assassination of President Sanchez Cerro of Peru on April 30th and the 
selection of General Oscar Benavides as chief executive caused a turn in the 
case. Early in May, Dr. Alfonzo Lopez, a Colombian and a diplomatic col- 
league of President Benavides in London, apparently communicated with his 
old friend General Benavides in regard to the armed conflict between their 
countries. The result was a visit of Dr. Lopez to Lima about the middle of 
May and a conference with General Benavides. 

In the meantime, the Advisory Committee on May 10th had presented to 
the Council proposals for carrying out the recommendations of the report of 
May 18th. The plan called for the evacuation of Leticia by Peru and the 
administration of the district for one year by a League Commission in the 
name of Colombia and at her expense, with such military forces and other 
elements as it might select. The parties are to inform the Advisory Commit- 
tee of the method of proceeding to the negotiations contemplated in the report, 
and shall give necessary orders to cease all acts of hostility. In a supple- 
mental letter to the parties it was provided substantially that the Colom- 
bian forces occupying Peruvian posts should evacuate simultaneously 
with Peruvian forces, and that the negotiations shall include the examina- 
tion of any legitimate Peruvian interest. This plan was signed by the 
representatives of the parties and by the President of the Council on May 
25th. 

The occasion gave opportunity for congratulatory remarks by the repre- 
sentatives of Colombia and Peru and the members of the Council. It was 
recognized that an important precedent was in the making—one which might 
apply to another controversy still unsettled. As the representative of Colom- 
bia said, “The work of peace, still more than the work of war, requires cour- 

age, a great and genuine courage—that of mastering one’s own passions even 
when they are justified, . . . of limiting one’s own rights even when they are 
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indisputable.” The Peruvian delegate replied, “We have learned here the 
discipline of peace, which is hard because it imposes sacrifices.” 

The League Commission, composed of Colonel Arthur W. Brown, of the 
United States, Captain Alberto Lemos Basto, of Brazil, Captain Francisco 
Iglesias, of Spain, and M. Armando Mencia, member of the Legal Section of 
the League of Nations Secretariat and secretary of the mission, arrived at 
Leticia a few days ago and took over the administration of the territory. 
Thus, for the first time, America has seen the hand of the League stretch forth 
to control the adjustment of a controversy on these continents. She sees a 
precedent being worked out by the machinery of the League which may have 
far-reaching effects on pending and future disputes in this hemisphere. The 
action of the League stands for scrupulous respect for treaties everywhere, 
and for no revision of them at the point of the rifle of an invader. As ex- 
pressed in the epigram of the Colombian delegate, ‘There is one thing more 
dangerous than to endanger peace—to endanger law.”’ 

L. H. Woo.sey. 


THE ANNUAL MEETING OF THE SOCIETY 


The Society held its Twenty-Seventh Annual Meeting in Washington, April 
27-29. About three hundred members and guests crowded into the room at 
the Willard Hotel on the opening evening to hear Dr. James Brown Scott, the 
President of the Society, deliver his presidential address entitled “Interna- 
tional Law, Municipal Law, and their Sanctions.” The subject of the presi- 
dential address was in the nature of a “key-note” for the remainder of the 
opening evening and the session on the following morning. Dr. Scott was 
followed by Mr. Charles Cheney Hyde, Hamilton Fish Professor of Inter- 
national Law and Diplomacy, of Columbia University, who read a closely 
reasoned paper on the subject of “Boycott as a sanction of international 
law.” He was followed by Mr. Frederick A. Middlebush, Professor of Po- 
litical Science and Public Law at the University of Missouri, who treated of 
“Non-Recognition as a sanction of international law.” 

On Friday morning, April 28th, Mr. Joseph P. Chamberlain, Professor of 
Public Law at Columbia University, led off with an address on “Embargo 
as a sanction of international law,” to be followed by Miss Ellen D. Ellis, 
Professor of Political Science, Mount Holyoke College, who considered “In- 
tervention as a sanction of international law.” General discussions by the 
members from the floor followed the papers on Thursday evening and Fri- 
day morning. Most of the members taking part in these discussions had 
principally in their minds the proper attitude of third states toward an inter- 
national conflict in which one of the hostile parties is considered to be acting 
unjustly, and the discussion centered around the idea of impartiality in such 
a situation. 

On Friday afternoon, April 28th, the Society took up the discussion of the 
treatment of private property of aliens on land. Mr. John P. Bullington, of 
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the Texas Bar, considered the subject in time of peace, principally with 
reference to the recent nationalization legislation in Mexico; and Mr. E. 
Russell Lutz, Assistant to the Legal Adviser of the Department of State, 
considered the subject in time of war, criticizing particularly the provisions 
of the peace treaties of 1919. 

The session on Friday evening, April 28th, was a joint one with the teach- 
ers of international law and related subjects, who met in Washington in sep- 
arate conference on April 26th and 27th. The subject of the evening was 
Neutrality. Mr. Charles Warren, former Assistant Attorney-General of the 
United States, opened with an address entitled “What are the rights of 
neutrals now, in practice?” He thought that the prevailing notion that there 
is an acknowledged system of law of neutrality is misleading, and that the 
so-called rights of neutrals are more a matter of barter with belligerents ac- 
cording to the circumstances of each war. Professor Philip C. Jessup, of 
Columbia University, followed with a paper entitled “Is neutrality essential?” 
in which he maintained the affirmative of the question, pointing out the many 
cases in which neutrality will exist in the future even granting the fullest 
effectiveness to the several world-wide international agreements which have 
been concluded since the World War to prevent war and preserve peace. 
The discussions from the floor which followed these two papers was some- 
what in the nature of a continuation of the discussions of the preceding day 
respecting the application of the rules of neutrality to a situation where one of 
the contending parties is regarded as the aggressor. 

The discussions were continued on Saturday morning and afternoon. In 
the afternoon, Mr. A. H. Feller, Instructor in International Law in Harvard 
Law School, read a stimulating paper on “Machinery for the preservation 
of peace,” in which he disagreed with the usual analogy of war to the en- 
forcement procedure of municipal law, and argued that war is more analogous 
to revolution, in which one party is dissatisfied with the existing law or order. 
A paper on “ Modern tendencies in arbitration,” by Mr. Frederick 8. Dunn, 
Creswell Lecturer on International Law at the Johns Hopkins University, 
concluded the program. 

At the business meeting on Saturday morning, the officers were reélected 
for another year, Hon. Cordell Hull, the new Secretary of State, being chosen 
for the vacancy in the Honorary Vice-Presidents caused by the death of Mr. 
Charles Noble Gregory. As honorary member of the Society, the mem- 
bers elected Jonkheer W. J. M. van Eysinga, of Holland. Mr. van Eysinga 
has been an annual member of the Society for five years. 

The banquet which closed the meeting on Saturday was one of the most 
brilliant in the Society’s history. Two hundred members and their guests, 
members of the diplomatic corps, and officials high in the government service 
in Washington, sat down together at eight o’clock. The after-dinner ex- 
ercises were under the genial guidance of the President of the Society, who 
introduced the Secretary of State as the first speaker. He was followed by 
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Hon. Sam D. McReynolds, Chairman of the Committee on Foreign Affairs 
of the House of Representatives, and then by Dr. A. Lawrence Lowell, Presi- 
dent of Harvard University. The concluding speaker was Hon. Elbert D. 
Thomas, newly-elected United States Senator from the State of Utah. 
Senator Thomas, a professor at the University of Utah before his successful 
advent into politics, has been a member of the Society for eight years and 
has been on its Executive Council for two years. 

Justice could not be done to the after-dinner speeches in any attempt to 
summarize them. They are printed in full, together with all the other ad- 
dresses and papers read at the Twenty-Seventh Annual meeting, and the 
oral discussions had thereon, in the volume of annual Proceedings for this 
year, now about ready to issue from the press. It will be sent to all members 
who have subscribed for it; and those members who have not subscribed, 
and who were not able to be present at the annual meeting to hear the dis- 
cussion in person, should not neglect the opportunity to obtain this full and 
complete account of everything said at the annual meeting.t All the ses- 
sions were largely attended, the discussions were animated, and at times pro- 
longed beyond the hour set for adjournment. Members in attendance re- 
garded the meeting as one of the most successful in the Society’s history. 

Grorce A. FIncH. 


*The Proceedings for 1933 may be obtained for $1.50 (postpaid anywhere), from the 
Secretary of the Society. 


CHRONICLE OF INTERNATIONAL EVENTS 


For THE Periop Fresruary 16—May 15, 1933 


(Including earlier events not previously noted) 
WITH REFERENCES 


Abbreviations: B. J. J. J., Bulletin de |’Institut Intermédiaire International; B. J. N., 
Bulletin of International News; C. S. Monitor, Christian Science Monitor; Clunet, Journal 
du droit international; Cmd., Great Britain, Parliamentary papers; Cong. Rec., Congres- 
sional Record; Cur. Hist., Current History (New York Times); Europe, L’Europe Nouvelle; 
Ex. Agr. Ser., U. 8. Executive Agreement Series; Geneva, A Monthly Review of International 
Affairs; G. B. Treaty Series, Great Britain Treaty Series; J. L. O. B., International Labor 
Office Bulletin; L. N. M. S., League of Nations Monthly Summary; L. N. O. J., League of 
Nations Official Journal; L. N. T. S., League of Nations Treaty Series; P. A. U., Pan Ameri- 
can Union Bulletin; Press releases, U. S. State Department; R. A. J., Revue aéronautique 
internationale; 7. J. B., Treaty Information Bulletin, U. S. State Department. 


December, 1932 
30 GREAT Britrain—ITaty. Exchanged ratifications of convention respecting air trans- 


port services signed at Rome May 16, 1931. G. B. Treaty Series, No. 8 (1933). 


January, 1933 
14 Avustria—GRrEaT Britain. Exchanged ratifications of air navigation convention 


signed at Vienna, July 16, 1932. G. B. Treaty Series, No. 7 (1933). 


14 Cuite—Cusa. Provisional commercial agreement arranged by exchange of notes. 
T. I. B., Feb., 1933, p. 11. 


23-26 AERONAUTICS ConGREsS. 34th International Aeronautics Conference held in Berlin. 
R. A.I., March, 1933, p. 10. 


23 Great Britrarin—Persia. Exchanged ratifications of agreement regarding with- 
drawal of Indo-European telegraph department from Persia, signed Feb. 17, 1932. 
G. B. Treaty Series, No. 10 (1933). 


27 Frntanp—France. Exchanged ratifications of treaty of conciliation signed April 
28, 1930. T.J. B., April, 1933. 


27 NETHERLANDS—SPAIN. Exchanged ratifications of treaty of conciliation, judicial 
settlement and arbitration signed March 30, 1931. 7. J. B., March, 1933, p. 1. 


February, 1933 
1 to April 5 Permanent Court oF INTERNATIONAL JUSTICE. 27th session opened on 


Feb. 1. On April 5 Denmark’s title to Eastern Greenland was confirmed by the 
court in decision in dispute with Norway over ownership. N. Y. Times, April 6, 
1933, p. 1. Text of judgment: T. J. B., April, 1933, p. 6. History of dispute: 
Times (London), April 4, 1933, p. 15. 


2 to June 1 Disarmament CoNnFERENCE. The General Commission discussed French 
security pact and British memorandum from Feb. 2-16. L.N.M.S., Feb., 1933. 
On March 7, Germany, Italy, Austria, Hungary, and Netherlands voted against 
French continental pact. N.Y. Times, March 8, 1933, p.11. On March 16, Mr. 
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MacDonald, British Prime Minister, presented draft disarmament convention, con- 
sisting of five parts and 96 articles. Summary: L. N. M. S., March, 1933. Text: 
Conf. D. 157. G. B. Misc. No. 2 (1933), Cmd. 4279. MacDonald’s address: 
Times (London), March 17, 1933, p. 14. On March 27, the draft convention was 
adopted as basis for discussion and conference adjourned until April 25. Synthesis 
of decision: N. Y. Times, March 28, 1933, p. 8. Geneva Special Studies, 1933, v. 4, 
No.1. Disarmament, a monthly review, May 3, 1933, Supp. On May 4, Security 
Committee adopted Belgian plan of identifying aggressor and rejected Soviet 
definition. N. Y. Times, May 5, 1933, p. 9. On May 24, Sir John Simon pre- 
sented new draft of articles on security. Norman H. Davis presented text of 
unilateral declaration the United States is prepared to make as its contribution to 
disarmament convention. C. S. Monitor, May 24, 1933, p. 1. Text of Davis’s 
statement: N. Y. Times, May 25, 1933, p. 11. On June 1, General Commission 
recessed for several weeks after first reading of draft convention. Press releases, 
June 3, 1933, p. 420. 


8-25 HIRTENBERG ARMS AFFarR. On Feb. 8, Foreign Minister Benes of Czechoslovakia, 
spokesman for Little Entente, demanded investigation of alleged transshipment in- 
to Hungary of riflesand machine gunsfrom Hirtenberg munitions factory in Austria. 
On Feb. 11, British and French ministers presented notes to Austria requesting 
return of Hirtenberg shipment to Italy. On Feb. 25, Austrian Government prom- 
ised return of arms to Italy, and France and Great Britain agreed that Austria 
need not reply to their note of Feb. 11. N. Y. Times, Feb. 9, 12, 26, 1933. C. 8S. 
Monitor, Feb. 25, 1933, p. 1. 


JeHoL CampaiGn. Initial Japanese drive into Jehol early in January resulted in 
possession of several eastern gateways—Shanhaikwan and port of Chinwangtao. 
On Feb. 9, Committee of Nineteen of League of Nations demanded statement from 
Japan of her attitude toward Jehol. Reply of Feb. 18 asserted that Jehol, as part 
of Manchuria, belongs to Manchukuo. Manchukuo delivered ultimatum on Feb. 
18 to Marshal Chang Hsiao-liang, demanding withdrawal of Chinese troops from 
Jehol. On March 1, Jehol was captured by Japanese. On April 10, operations 
began beyond the Great Wall, causing general retreat of Chinese forces. Cur. 
Hist., April-June, 1933. 


12 German Cram Aaarinst Mexico. Supreme Court of Mexico ruled invalid claims of 
A. Stoll, German, for supplies furnished to Huerta government and for forced loan 
imposed upon him 20 years ago. N. Y. Times, Feb. 12, 1933, p. 21. Cur. Hist., 
April, 1933, p. 88. 


15  France—Rvussia. Exchanged ratifications of non-aggression pact and conciliation 
convention signed Nov. 29, 1932. T.J. B., March, 1933, p. 5. 


16 to May 25 Lericta Disputs BeTwEeEN CoLoMBIA AND Perv. On Feb. 16, Committee 
on Latin American conflicts of League of Nations Council, asked Peru’s version of 
eventsin Tarapaca. WN. Y. Times, Feb. 17, 1933, p.9. Peru’s reply claimed that 
Tarapaca, like Leticia, belonged in same territorial zone, to Peru. Times (London), 
Feb. 17, 1933, p. 12. On Feb. 18, Colombia invoked Art. XV of League Covenant 
against Peru. N.Y. Times, Feb. 19, 1933, pp. land 29. On Feb. 21, Brazil asked 
Colombia and Peru to respect neutrality. N. Y. Times, Feb. 22, 1933, p. 13. 
On Feb. 23, Committee of Three, consisting of Sean Lester, of Irish Free State, 
Madariaga, of Spain, and José Matos, of Guatemala, began conciliatory efforts. 
N. Y. Times, Feb. 24, 1933, p. 8. League Committee proposed solution to Colom- 
bia and Peru asking Peru to deliver Leticia territory to an administrative commis- 
sion of the League during negotiations for settlement. N.Y. Times, Feb. 26, 1933, 
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p. 15. On Feb. 27, both countries ordered cessation of hostilities in upper Amazon. 
Colombia accepted League proposals, but Peru asked guarantee of return of Leticia 
if negotiations failed. Dr. Maurtua, Peruvian member of Permanent Conciliation 
Commission, handed note to Dr. Varela, its chairman, asking commission ‘‘to 
strengthen the action of pacification” being undertaken by the League. C.S. Mon- 
itor, March 1, 1933, p. 2. Colombia replied to Peru’s statement of Feb. 26. Secre- 
tary Stimson sent identic telegrams to Colombia and Peru in support of peace 
plan. Text: N. Y. Times, Feb. 28, 1933, p. 3. Press releases, March 4, 1933, p. 
159. U.S. Daily, March 3, 1933, p. 3. On March 1, League of Nations Council 
held extraordinary session to consider and adopt the report of the Committee of 
Three. Text of six-point conciliation proposals: N. Y. Times, March 2, 1933, p. 6. 
On March 5, Peru accepted peace plan except for use of Colombians as interna- 
tional troops. N. Y. Times, March 6, 1933, p. 9. On March 7, Peru submitted 
counter-proposals for maintenance of order in territory by personnel selected by the 
commission from the population of Leticia. This being unsatisfactory to the com- 
mittee, the Council on March 8, authorized committee to draft report under Par. 4, 
Art. 15 of the Covenant, for submission to the Council. Peru proposed to submit 
dispute to arbitration under Art. 13 of Covenant, but this was said to be im- 
possible, as Colombia had already submitted dispute to Council. N. Y. Times, 
March 9, 1933, p. 11. On March 18, the committee presented its report to Council, 
providing for Peru’s evacuation of Leticia and placing of area under jurisdiction of 
League Commission. M. Santos, representative of Colombia, accepted the report. 
M. Garcia Calderon, of Peru, requested an inquiry with view to collecting further 
information. He withdrew from the Council table, all other members voting to 
accept the report, which was broadcast to the world. Text: N. Y. Times, March 
19, 1933, p. 30. L. N. Doc. C. 281. M. 146. Council adopted resolution to appoint 
advisory committee to watch the situation, assist the Council, etc., and to invite the 
United States and Brazil to coéperate in its work. Text: L. N.M.S., March, 1933, 
p.72. Mr. Lester, of Irish Free State, was elected chairman of advisory committee, 
to report within three months. Text of invitation to United States and reply: Press 
releases, March 25, 1933, p. 193. N.Y. Times, March 21, 1933, p. 7. On April 
5-6, the Advisory Committee of the Council considered communications from 
Colombia and Peru relative to hostilities on the upper Putumayo, and instructed 
its chairman to follow progress and convene committee before Council session in 
May. L.N.M.S., April, 1933, p. 89. On May 13, Mr. Lester notified Advisory 
Committee of Colombia’s acceptance of proposals of March 18, and of Peru’s failure 
to reply. Peace negotiations between Peru and Colombia were announced. 
N.Y. Times, May 13, 1933, p.6. On May 24, Peru definitely accepted League of 
Nations plan of settlement of dispute, already accepted by Colombia. Commis- 
sion of three, to be appointed from Cuba, Brazil, and the United States, to proceed 
to Leticia. N.Y. Times, May 25, 1933, p.20. On May 25, agreement was signed 
by Colombia and Peru with League of Nations Council for immediate cessation of 
the war. Text of report of Sean Lester to the Council. N.Y. Times, May 26, 
1933, p. 3. Times (London), May 26, 1933, p. 13. See Cur. Hist., March—June, 
1933. 


17 to Mar. 27 Mancuurian Dispute. Text of first report of League of Nations under 


Art. XV, par. 4, of the Covenant made public on Feb. 17. Text: Supplement to 
this JouRNAL, p. 119. On Feb. 21, Japan’s observations on report of Committee 
of Nineteen was made public. N. Y. Times, Feb. 22, 1933, p. 15. On Feb. 21, 
League of Nations Special Assembly on Manchurian dispute reconvened in Geneva, 
and on Feb. 24 voted to approve report of Committee of Nineteen, whereupo? 
Japan’s delegate withdrew from Assembly. Resolution authorized appointment 
of advisory committee, including United States and Russia, to follow situation and 
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report. Text: Supplement to this JouRNAL, p. 152. Invitation to United States 
and reply: Press releases, Feb. 25, 1933, p. 145. Text of statements of Mr. Koo 
and Mr. Matsuoka. N. Y. Times, Feb. 25, 1933, p.2. On March 11, invitation to 
participate in work of advisory committee was accepted by the United States. 
Text: Press releases, Mar. 18, 1933, p.176. N.Y. Times, Mar. 14, 1933, p.12. On 
March 7, Russia declined invitation. N. Y. Times, Mar. 8, 1933, p. 11. Text: 
Geneva, a monthly review, April, 1933, p. 51. L. N. M.S., Feb.—Mar., 1933. Ad- 
visory committee met on March 15 and elected M. Lange, Norway, to be its chair- 
man. On March 27, Japanese Government gave preliminary notice of intention 
to withdraw from the League. L. N. M.S., Feb.—March, 1933. 


17 STANDSTILL AGREEMENT, 1933. The German credit agreement, 1933, the third 
standstill agreement for Germany’s short-term debts, was initialed by Foreign 
Debtors Commission and German Debtors Commission. Extends agreement for a 
year. Times (London), Feb. 18, 1933, p. 10. Editorial: Feb. 20, 1933, p. 11. 


18 | Carmva—Mancavuxkvo. State of Manchukuo delivered ultimatum to China through 
Marshal Chang Hsiao-Liang, demanding withdrawal of all Chinese troops from 
Jehol. N. Y. Times, Feb. 19, 1933, p. 1. 


18 Turxey—UniTep States. Treaty of establishment and sojourn signed at Ankara 
on Oct. 28, 1931, proclaimed by President Hoover. U.S. Treaty Series, No. 859. 


21to Mar.18 Leaauror NationsCounciu. 71st (Extraordinary) Session held in Geneva 
to consider Leticia dispute between Colombia and Peru, Danzig question, etc. 
L. N. Council Minutes, Feb. 21, Mar. 1, 8, and 18, 1933. N. Y. Times, Mar. 1, 3, 
9, 15, 19, 1933. 


21 Sr. LAWRENCE WaTERWAY TREATY. Reported favorably with reservation by Senate 
Committee on Foreign Relations. Cong. Rec., Feb. 23, 1933, p. 4938. U.S. Daily, 
Feb. 23, 1933, p. 1. 


23to March4 France—UnitepSrates. Agreement concluded by exchange of notes con- 
cerning interpretation of Consular convention of Feb. 23, 1853, in relation to rights 
of American citizens in France in connection with French rent laws. T. J. B., 
March 1933, p. 16. Text: Hx. Agr. Ser., No. 44. 


24to May15 Cuaco Dispute BetweEeEN Bo.uivia AND Paraauay. On Feb. 24, Argentina 
and Chile presented official plan for solution of conflict. N. Y. Times, Feb. 26, 
1933, p. 16. New note of Bolivia insisted on right to import war supplies via 
neutral port; Peru urged Bolivia’s adherence to A B C—Peru peace formula, and 
Bolivia accepted it with reservations on Feb. 28. N. Y. Times, Feb. 27, March 2, 
and April 11, 1933. On March 8, Council considered report of Committee of Three 
and ordered later report. L. N.M.S., March, 1933, p. 73. On March 17, Peru- 
vian Ambassador in Washington submitted all documents referring to A B C— 
Peru peace proposal, as well as replies of Bolivia and Paraguay, to Washington 
Commission of Neutrals. C.S. Monitor, March 18, 1933, p. 5. On March 23, 
Neutral Commission sent notes to Argentina, Brazil, Chile, and Peru endorsing 
proposal for 60 days’ truce. N. Y. Times, March 24, 1933, p. 5. U.S. Daily, 
March 25, 1933, p. 11. Text of Mendoza plan made public in La Paz, Rio, Buenos 
Aires, and Santiago. Details of plan, and replies of both countries containing 
reservations: N. Y. Times, April 9, 1933, IV, 2. On May 8, Neutral Commission 
held meeting in Washington to which A B C—Peru group was invited. N. Y. 
Times, May 9, 1933, p. 12. On May 10, Paraguay formally declared war on 
Bolivia. N.Y. Times, May 11, 1933, p.1. On May 11, League Council was con- 
voked to consider situation. N. Y. Times, May 12, 1933, p. 11. On May 13, 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Commission of Neutrals in Washington sent assurance of coéperation to League 
Council. Text: N.Y. Times, May 13, 1933, p.6. On May 13, Chile issued decrees 
of neutrality in Chaco war, similar to those of Argentina and Brazil, and Peru 
declared neutrality on May 14. N. Y. Times, May 14-15, 1933, pp. 22 and 6. 
On May 15, League of Nations Council instructed Committee of Three to draft 
report on first case of undisguised war dealt with by the League. N. Y. Times, 
May 16, 1933, p. 9. Times (London), May 16, 1933, p. 13. 


27 to March 13 Emparco on Arms To Far East. Sir John Simon announced temporary 

arms embargo by Great Britain against China and Japan. WN. Y. Times, Feb. 28, 
1933, p.1. Cur. Hist., April, 1933, p. 125. On March 13, embargo was withdrawn, 
as no other nation would join. N. Y. Times, March 14, 1933, p. 12. 


31 LUxXEMBURG—NETHERLANDS. Signed commercial treaty in Geneva providing 
mutual unconditional and unlimited extension of most-favored-nation treatment. 


B. I. N., March 2, 1933, p. 10. 


March, 1933 
1 ALBANIA—UNITED States. Signed extradition pact at Tirana. Press releases, 


March 4, 1933, p. 159. 7. J. B., March, 1933, p. 7. 


1-25 LittLEENTENTE. On March 1, representativesof Little Entente sent letter to League 
of Nations regarding alleged secret agreements and military clauses in statute. 
Text: L. N. O. J. March, 1933, p. 396. On March 25, Little Entente Council is- 
sued statement explaining its attitude regarding plans for treaty revision in Four- 
Power Pact project. Summary: Times (London), March 27, 1933, p. 12. 


7-13 Danzig—Po.anp. Polish policemen landed at Westerplatte Basin (Polish ammuni- 
tion depot in Danzig) without consent of League of Nations High Commissioner 
for Danzig. N.Y. Times, March 8, 1933, p. 10. Trouble was settled on March 

13 by League of Nations Council, and régime prevailing before Feb. 15 was restored. 

N. Y. Times, March 15, 1933, p. 11. B. J. N., March 16, 1933, p. 23. 


12 to Apr.19 Great Brrrarn—Rvussia. On March 12 several British and Russian engi- 
neers employed by Metropolitan Vickers Electrical Co., were arrested on charges 
of sabotage. London protested. N. Y. Times, March 14, 1933, p. 13. On April 
4 and 11, correspondence between Sir Esmond Ovey and the Foreign Secretary 
regarding arrest of British engineers was published as Cmd. 4286 and 4290. Trial 
held in Moscow April 12-19 resulted in conviction of 10 of the Russians accused and 
of 5 of the British. On April 19 an embargo was placed on Soviet goods and a 
counter-embargo on British goods, following denunciation by British Government 
on April 17 of trade agreement of Oct. 17, 1932. Soviet Union Review, June, 1933, 

p. 1388. Cur. Hist., May, 1933, p. 244. B. I. N., March 30—April 27, 1933. 


13 Lena GOLDFIELDS AwarRD. Statement circulated in official report of Parliament, 
giving history of case against Soviet Government since the arbitral award of Sept. 
2, 1930, which the Soviet Government has ignored, and explaining present position 
of British Government in matter. Times (London), March 14, 1933, p. 8. 


13 Pore Prius XI. Addressed the Cardinals’ consistory on critical international situa- 
tion. C.S. Monitor, March 13, 1933, p.2. Text: N. Y. Times, March 14, 1933, 


p. 11. 


14 Bo.rvia—Cotomsi1a. Signed commercial treaty. N.Y. Times, March 15, 1933, p. 
12. 
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15 to May 15 Four-Power Pact. Conversations took place in Rome and Paris from 
March 15-April 13, between Mussolini of Italy, MacDonald and Simon of Great 
Britain, Deladier and Paul-Boncour of France, Goering of Germany, and repre- 
sentatives of the Little Entente, relative to a four-power peace pact for Europe. 
Text of pact: N. Y. Times, March 31, 1933, p. 11. Near East and India, April 6, 
1933, p. 270. Cur. Hist., May, 1933, p. 197. French memorandum on pact made 
public on May 15. Extracts: Times (London), May 16, 1933, p. 13. Text of 
communiqués issued by the various statesmen. Europe, April 22, 1933, p. 377. 


17-18 BaLKAN ConFERENCE. Council met at Bucharest to arrange program of 4th confer- 
ence to be held in the autumn at Salonica. Les Minorités nationales, Jan.—March, 
1933, p. 23. Near East, March 30, 1933, p. 241. 


17.__—‘Inp1a Constitution. Draft of proposed federal constitution made public. N. Y. 
Times, March 18, 1933, p.1. Times (London), March 18, 1933, p. 12. Cmd. 4268. 


23 GerRMAN DictatorsuiP. Reichstag adopted enabling act by which the Hitler cabinet 
became a dictatorship. Text of dictatorship act and speech of Adolf Hitler in 
Reichstag on his policies for Germany: N. Y. Times, March 24, 1933, p. 1-2. 


NicaRaaua. President Sacasa issued proclamation abolishing state of siege (martial 
law) and invited foreign capital to Nicaragua. N.Y. Times, March 24, 1933, p. 1. 


NETHERLANDS—Norway. Signed treaty of conciliation, jurisprudence, and arbi- 
tration. T.J.B., May, 1933, p. 1. 


PaNnaMA—UNITED States. Exchanged ratifications of smuggling of intoxicating 
liquors convention signed June 6, 1924. U.S. Treaty Series, No. 861. 


JAPAN AND THE LEaGuEe. Count Uchida, Japan’s Foreign Minister, notified League 
of Nations of Japan’s decision to withdraw because of “irreconcilable”’ differences 
over Manchuria. Emperor Hirohito and Premier Saito issued statements. Text: 
N. Y. Times, March 28, 1933, pp. 1,10. 7. J. B., April, 1933, p.3. L.N.M.S., 
March, 1933, p. 84. 


NETHERLANDS—UNITED States. Decree of Ministry of Public Works of the Nether- 
lands, dated Feb. 23, 1933, relative to aviation relations, transmitted to Department 
of State. Text: Press releases, May 27, 1933, p. 400. 


PanaMA—UNITED States. President Roosevelt proclaimed convention signed Dec. 
17, 1932, for settlement of claims of citizens of each country against the other, 
modifying provision of claims convention signed July 28, 1926. Text: Cong. Rec., 
Feb. 18, 1933, p. 4473. T. J. B., Feb., 1933, p. 18. U.S. Treaty Series, No. 860. 


April, 1933 
1 Manpats or Japan. Japan Foreign Office sent to its principal embassies a state- 
ment of reasons for retaining possession of South Sea Islands, regardless of seces- 
sion from League of Nations. N. Y. Times, April 2, 1933, p. 21. 


3-8 INTERNATIONAL CoNGRESS oF CRIMINAL Law. 3d Congress held at Palermo. 
Revue int. de droit pénal, 1933, pp. 1-88. 


NETHERLANDS—VENEZUELA. Signed treaty of conciliation, jurisprudence, and 
arbitration. J.B., May, 1933, p. 1. 


Wortp Economic ConFrerENce. Beginning on April 6, President Roosevelt ex- 
tended invitations to the governments of 53 nations to participate in preparatory 
discussions in Washington in connection with the economic conference. Accept- 
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ances and joint statements of the President and the foreign representatives: Press 
releases, April 6—June 3, 1933. 


7 Norway. Royal resolution adopted by State Council ordering end of occupation by 
Norwegians of Eric the Red III land in East Greenland, dating from 1931 and 1932; 
also ends administrative and judicial systems set up in Greenland. N. Y. Times, 
April 8, 1933, p. 4. 


12 CzEcHOSLOVAKIA—GERMANY. Signed foreign exchange agreement in Berlin. 
B. I. N., April 27, 1933, p. 14. 


13toMay3 GermMany—GreaTBrirain. Exchanged notes regarding commercial relations. 
G. B. Treaty Series, No. 15 (1933), Cmd. 4319. Germany No. 1 (1933). 


15 CurINnESsE Eastern Raitway. L. N. Karakhan, of Russian Foreign Office, sent note 
to T. Ota, Japanese Ambassador at Moscow, on violation of rights of Soviet Gov- 
ernment by Japan. N. Y. Times, April 18, 1933, p.1. Text and other documents: 
Soviet Union Review, June, 1933, p. 131. On May 11, Russian Foreign Office an- 
nounced that government had decided to sell Chinese Eastern Railway as it had 
become a source of friction with Japanese and Manchukuo Governments. B. J. N., 


May 25, 1933, p. 37. 

19-22 INTER-PARLIAMENTARY COMMERCIAL CONFERENCE. Held session in Rome with 
delegates from 27 nations. Madrid was selected for the 1934 conference. Times 
(London), April 20, 1933, p. 9. N. Y. Times, April 23, 1933, p. 27. 


19 JAPAN—NETHERLANDS. Signed treaty of arbitration and conciliation in The Hague. 
B. I. N., April 27, 1933, p. 21. T. J. B., May, 1933, p. 1. 

22 Mancuukuo—Ruvussia. Demand sent to Soviet by Manchukuo for revision of 
Chinese Eastern railway treaties. N.Y. Times, April 23, 1933, p. 16. 

23 Cu1te—Germany. Signed modus vivendi in Santiago granting mutual most-favored- 
nation treatment. B. J. N., April 27, 1933, p. 11. 

24 DenMaRK—GrgEaT Britain. Signed three-year trade agreement in London. N. Y. 
Times, April 25, 1933, p. 4. Summary: Times (London), April 27, 1933, p. 11. 
Cmd. 4298. 

24 New ZeauaND—Unitep Srates. Parcel post agreement signed between postal 
administration of the two countries. T.J.B., May, 1933, p. 17. 

26 Great Brirarn—Itaty. Exchanged ratifications of agreement concerning claims 
of certain British and Italian protected persons arising out of raids on Anglo- 
Italian frontier in Somaliland, signed Sept. 2, 1930. G. B. Treaty Series, No. 17 
(1933), Cmd. 4329. 

26 Orroman Dest. Council of Ottoman Debt announced agreement between Council 
and the Turkish Government providing for creation of new debt bonds. B. J. N., 
May 11, 1933, p. 34. 

26 Potanp—Unirep Srates. Signed treaty of amity and commerce in Warsaw. 
B. I. N., May 11, 1933, p. 32. 

30 Great Brirain—Persia. New agreement signed in Teheran between the govern- 
ment and the Anglo-Persian Oil Company. Text: Times (London), May 2, 1933, 
p. 14. 

May, 1933 

1  ArGenTiIna—GreEaT Brirain. New trade agreement signed in London. N. Y. 
Times, May 2, 1933, p. 4. Cmd. 4310. 
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3 Irish FREE State. The bill abolishing oath of allegiance to British Crown was 
passed by Dail Eireann by vote of 76 to 56, and signed by Donal Buckley, Gov- 
ernor General. C.S. Monitor, May 4, 1933. Times (London), May 4, 1933, p. 12. 


3 Jan MayYENn Istanp. Supreme Court at Oslo decided that the Island of Jan Mayen, 
in the Arctic, belongs to a merchant, Birger Jacobsen, but is under sovereignty 
of Norway. N. Y. Times, May 4, 1933, p. 19. 


A B C—Peru Peace Group. Notified Bolivia of cessation of its efforts to terminate 
Chaco war. WN. Y. Times, May 5, 1933, p. 8. 


ArMs TRAFFIC SUPERVISION. League of Nations Secretariat sent memorandum to 
delegations at Disarmament Conference, containing results of investigation of 
analogies between problems of traffic in narcotic drugs and that of trade in and 
manufacture of arms. N. Y. Times, May 9, 1933, p. 10. Text: Conf. D. 159 

(1933. IX. 4). 


5 Germany—Rvssia. Exchanged ratifications in Moscow of protocol signed June 24, 
1931, prolonging treaty of neutrality of April 24, 1926 (Treaty of Berlin), and the 
conciliation convention signed Jan. 25, 1929. B. J. N., May 11, 1933; Times 
(London), May 8, 1933, p. 13. Text: Soviet Union Review, June, 1933, p. 135. 


6 Iraty—Rvssia. Signed new tariff convention and an agreement for guarantee of 
credits. Times (London), May 8, 1933, p. 13. N. Y. Times, May 7, 1933, p. 2. 
Soviet Union Review, June, 1933, p. 136. 


6 PERMANENT CourT OF ARBITRATION. Manley O. Hudson, designated United States 
member of the court, to fill vacancy caused by death of Robert E. Olds. Press 
releases, May 6, 1933, p. 325. 


9 ALBANIA—UNITED States. Naturalization treaty, signed April 5, 1932, proclaimed 
in Albania. 7./.B., May, 1933, p. 12. 


9  GreEce—TorKEyY. Signed temporary commercial agreement in Athens. B. J. N., 
May 25, 1933, p. 27. 


10 Japan—Urvuavay. Signed most-favored-nation trade agreement. B. J. N., May 
25, 1933, p. 28. 


10 Wueat ConFERENCE. League of Nations Wheat Committee began study of export 
problem. N. Y. Times, May 11, 1933, p. 2. Press releases, May 6, 1933, p. 309. 


12. Canapa—France. New trade agreement signed in Ottawa. C. S. Monitor, May 
13, 1933, p. 1. B. JI. N., May 25, 1933, p. 13. 


12 DENMARK—GREAT Britain. Exchanged ratifications of convention regarding legal 
procedure in civil and commercial matters signed at London Nov. 29, 1932. G. B. 
Treaty Series, No. 18 (1933), Cmd. 4334. 


12 Tarirr Truce. Eight nations (the United States, Great Britain, France, Germany, 
Italy, Japan, Belgium, and Norway) agreed not to increase existing obstacles to 
international commerce pending and during the World Economic Conference. 
Text: Press releases, May 13, 1933, p. 332. N. Y. Times, May 13, 1933, p. 1. 
Editorial: Times (London), May 15, 1933, p. 15. 


13 France—Turxey. Exchanged ratifications of treaty of friendship, conciliation, 
and arbitration signed Feb. 3, 1930. B. J. N., May 25, 1933, p. 15. 


15 Great Brrrain—Norway. Signed trade agreement. B. J. N., May 25, 1933, p. 
26. Cmd. 4323. 
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15 GREAT BriraAIN—SwWEDEN. Signed trade agreement. B. J. N., May 25, 1933, p. 
26. Cmd. 4324. 


15 Huneary—Yvueostavia. Signed commercial agreement in Budapest. B. J. N., 
May 25, 1933, p. 27. 


15 LEaGuE or Nations Counciu. Held 72d (Extraordinary) Session to consider Chaco 
situation caused by declaration of war by Paraguay. Committee of Three in- 
structed to draft report. N. Y. Times, May 16, 1933, p. 9. Times (London), 
May 16, 1933, p. 13. 


INTERNATIONAL CONVENTIONS 


AERIAL NAVIGATION. Paris, Oct. 13, 1919. 
Ratification deposited: Chile. April 11, 1933. 
Denunciation: Persia. T.I.B., May, 1933. 


Arr TraFFic. Warsaw, Oct. 12, 1929. 
Adhesion: Mexico. Feb. 14,1933. T7.J.B., May, 1933. 
Ratifications deposited: 
Great Britain and Northern Ireland. Feb. 14, 1933. G. B. Treaty Series, No. 11 
(1933). 
Italy. T. J. B., March, 1933, p. 12. 


Aurens Status. Havana, Feb. 20, 1928. 
Ratifications deposited: 
Haiti. 7.7. B., March, 1933, p. 11. 
Uruguay. T. J. B., April, 1933, p. 14. 


Arms TraFFic. Protocol on Chemical Warfare. Geneva, June 17, 1925. 
Ratification: Estonia (with reservations). L. N.O.J., March, 1933, p. 390. 


AsyLumM ConvENTION. Havana, Feb. 20, 1928. 
Ratification: Uruguay. T. I. B., April, 1933, p. 12. 


Austrian Loan Protocou. Geneva, July 15, 1932. 
Ratifications: Austria, Great Britain and Northern Ireland, France, Italy. L. N. 0. J., 
March, 1933, p. 392. 


Cuecks. Conflict of Laws on Checks. Geneva, March 19, 1931. 
Ratification deposited: Monaco. T. J. B., March, 1933, p. 12. 


Cxecks. Convention and Protocol. Geneva, March 19, 1931. 
Ratification: Monaco. Feb. 9, 1933. L. N. O. J., March, 1933, p. 391. 


Cuecks. Stamp Laws. Geneva, March 19, 1931. 
Ratification deposited: Monaco. T. J. B., March, 1933, p.12. L. N.0O.J., March, 1933, 


p. 391. 


Civiu War. Havana, Feb. 20, 1928. 
Ratification: Uruguay. T.J. B., April, 1933, p. 2. 
Ratification deposited: Haiti. T. J. B., March, 1933, p. 4. 


ComMERCIAL AviaTION. Havana, Feb. 20, 1928. 
Ratification deposited: Haiti. T. I. B., April, 1933, p. 16. Press releases, April 29, 1933, 
p. 281. 


ConsvuLarR AGENTs. Havana, Feb. 20, 1928. 
Ratifications deposited: Cuba and Uruguay. T. J. B., April, 1933, p. 27. 
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COUNTERFEITING CURRENCY AND Protocout. Geneva, April 20, 1929. 
Promulgated: Mexico. Jan. 2, 1933. T. J. B., Feb., 1933, p. 12. 
Ratification: Denmark. Feb. 19, 1933. L. N. O. J., March, 1933, p. 390. 


FoRMALITIES AND Protocot. Geneva, Nov. 3, 1923. 
Accession: Syria and the Lebanon. March 9, 1933. L. N. O. J., March, 1933, p. 389. 
T. I. B., April, 1933, p. 19. 


Dietomatic OrFicers. Havana, Feb. 20, 1928. 
Ratification deposited: Cuba and Uruguay. T. J. B., April, 1933, p. 27. 


Economic Statistics. Convention and Protocol. Geneva, Dec. 14, 1928. 
Ratification deposited: France. T. J. B., March, 1933, p. 14. L. N. O. J., March, 1933, 
p. 390. 


E1icut-Hour Day. Washington, Nov. 28, 1919. 
Ratification: Dominican Republic. T. J. B., March, 1933, p. 18. L. N. O. J., March, 
1933, p. 392. 


EMPLOYMENT OF CHILDREN AT SEA. Genoa, July 9, 1920. 
Ratification: Dominican Republic. T. J. B., March, 1933, p. 138. DL. N. O. J., March, 
1933. 


EMPLOYMENT OF CHILDREN IN AGRICULTURE. Geneva, Nov. 16, 1921. 
Ratification: Dominican Republic. T. J. B., March, 1933, p. 13. L. N. O. J., March, 
1933. 


EMPLOYMENT OF CHILDREN IN INDUsTRY. Washington, Nov. 28, 1919. 
Ratification: Dominican Republic. T. J. B., March, 1933, p. 13. L. N. O. J., March, 
1933. 


Forcep Lasor. Geneva, June 28, 1930. 
Adhesion: Mexico. T. TJ. B., Feb., 1933, p. 14. 
Ratifications deposited: Netherlands, Southern Rhodesia, and Yugoslavia. 7. J. B., April, 
1933, p. 23. 


ForEIGN ARBITRAL Awarps. Geneva, Sept. 26, 1927. 
Accessions deposited: Netherland Indies, Surinam, and Curacao. T. J. B., March, 1933, 
p.12. L. N.O.J., March, 1933, p. 390. 


GermMaN Peace Treaty. Versailles, June 28, 1919. 
Amendment to Art. 393. Geneva, Nov. 2, 1922. 
Adhesion: Mexico. T. I. B., Feb., 1933, p. 14. 


Hours or Work IN CoMMERCE AND OrFices. Geneva, June 28, 1930. 
Adhesion: Mexico. T. J. B., Feb., 1933, p. 14. 
Ratification: Austria. T. J. B., March, 1933, p.13. L. N.O.J., March, 1933. 


INDUSTRIAL Property. The Hague, Nov. 6, 1925. 
Adhesion: Czechoslovakia. March 3, 1933. T.J.B., Feb., 1933, p. 13. 


INTER-AMERICAN ARBITRATION TREATY. Washington, Jan. 5, 1929. 
Ratification deposited: Haiti. T. J. B., April, 1933, p. 1. 


INTER-AMERICAN CONCILIATION TREATY. Washington, Jan. 5, 1929. 
Ratification: Ecuador. Jan. 4, 1933. T. J. B., Feb., 1933, p. 2. 


Licutsuips. Lisbon, Oct. 23, 1930. 
Ratification deposited: Sweden. T. I. B., March, 1933, p. 14. L. N. O. J., March, 1933, 
p. 391. 


10 
| 
J., 
33, 
33, 


540 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


LittLe ENTENTE Statute. Geneva, Feb. 16, 1933. 
Ratification: Yugoslavia. March 1, 1933. N. Y. Times, March 2, 1933, p. 6. 
Ratifications exchanged: By Czechoslovakia, Rumania and Yugoslavia, May 30, 1933. 


Times (London), May 31, 1933, p. 14. 


Loap Ling Convention. London, July 5, 1930. 
Adhesions: 
Mexico. T7'. J. B., Feb., 1933, p. 16. 
Hungary and Rumania. T. J. B., March, 1933, p. 14. 
Netherland Indies and Curagao. T'. J. B., April, 1933, p. 24. 


Maritime Nevtrauity. Havana, Feb. 20, 1928. 
Ratification deposited: Haiti. T. JI. B., March, 1933, p. 4. 


Minimum Waae-Frxina Macuinery. Geneva, June 16, 1928. 
Adhesion: Mexico. Jan. 2, 1933. T. I. B., Feb., 1933, p. 14. 
Ratification: Union of South Africa. L. N. O. J., March, 1933. 


Motor VEHICLES TAxaTION. Geneva, March 30, 1931. 
Accession: Newfoundland. Jan. 9, 1933. L. N. O. J., March, 1933, p. 391. 


Narcotics. Geneva, July 13, 1931. 
Accesstons: 
Sudan. T. J. B., Feb., 1933, p. 8. 
Bulgaria, Italy, Turkey. 7. J. B., March, 1933, p. 8. 
Ratifications deposited: 
Danzig (Free City). April 18, 1933. 
Salvador. April 7, 1933. B., May, 1933. 
Mexico. March 13, 1933. 
Monaco. Feb. 16, 1933. L. N.O.J., March, 1933, p. 392. 


Nieat Work or WomeEN. Washington, Nov. 28, 1919. 
Ratification: Venezuela. I. N. O. J., March, 1933. T. J. B., April, 1933. 


Niaut Work oF YounG Persons. Washington, Nov. 28, 1919. 
Ratification: Venezuela. March 7, 1933. L.N.O.J., March, 1933; T. J. B., April, 1933. 


Pan AMERICAN UNION. Havana, Feb. 20, 1928. 


Ratification deposited: Haiti. T. I. B., March, 1933, p. 5. 
Cuba and Uruguay. T. J. B., April, 1933, p. 5. 1 
PERMANENT Court OF INTERNATIONAL JUSTICE. Optional Clause. Geneva, Dec. 16, 1920. I 
Adhesion: Germany (for new period of five years from March 1, 1933). 
Ratification: Dominican Republic. L. N. M. S., Feb., 1933, p. 44. L. N.O. J., March, 
1933, p. 389. V 
Ratification deposited: Paraguay. T.I.B., May, 1933. 
PERMANENT Court oF INTERNATIONAL JusTICE. Protocol of Accession of the United 
States. Geneva, Sept. 14, 1929. 
Accession deposited: Venezuela. Sept. 14, 1932. 7. J. B., Sept., 1932, p. 1. W 
Ratifications: 
Lithuania. Jan. 23, 1933. 
Dominican Republic. Feb. 4, 1933. L. N.0O.J., March, 1933, p. 391. L. N. M.S., 
Feb., 1933, p. 44. 
Ww 


Geneva, 


PERMANENT Court OF INTERNATIONAL JUSTICE. Protocol of Revision of Statute. 
Sept. 14, 1929. 
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Ratification: Dominican Republic and Lithuania. L. N. M. S., Feb., 1933, p. 44. 
L. N. O. J., March, 1933, p. 391. 
Ratification deposited: Paraguay. T./.B., May, 1933. 


PERMANENT Court OF INTERNATIONAL JusTIcE. Protocol of Signature. Geneva, Dec. 16, 
1920. 
Ratification: Dominican Republic. Feb. 4, 1933. L. N. M. S., Feb., 1933, p. 44. 
L. N. O. J., March, 1933, p. 389. 
Ratification deposited: Paraguay. T'.I.B., May, 1933. 


PostaL UNION OF THE AMERICAS AND SPAIN. Madrid, Nov. 10, 1931. 
Ratification deposited: Panama. T.1.B., April, 1933, p. 24. 


PROGRESSIVE ARBITRATION Protocont. Washington, Jan. 5, 1929. 
Ratification: Haiti. T.J. B., April, 1933, p. 1. 


Rapio STaTIONS FREQUENCIES. Ottawa, Feb. 28, 1929. Text: U. S. Treaty Series, No. 
777a. 
Denunciation: Cuba. T.I. B., March, 1933, p. 15. 


Rep Cross. Geneva, July 27, 1929. 
Adhesion: Peru. T.1. B., March, 1933, p. 6. 
Ratification deposited: Canada. T.J.B., March, 1933, p. 5. 


Ricut To A FiaG or States Havina no Seacoast. Barcelona, April 20, 1921. 
Accession: Danzig (Free City). Jan. 10,1933. L.N.O.J., March, 1933, p. 389. 


Sarety aT Sea. London, May 31, 1929. 
Adhesions: 
Brazil, Free City of Danzig, Hungary, Iceland, Portugal. T.J.B., March, 1933, p. 10. 
China. 7. J. B., April, 1933, p. 14. 


SEAMEN’s ARTICLES OF AGREEMENT. Geneva, June 24, 1926. 
Adhesion: Mexico. Jan. 2, 1933. T.J. B., Feb., 1933, p. 13. 


Suavery. Convention. Geneva, Sept. 25, 1926. 
Accession: Hungary. Feb. 17, 1933. 7. J. B., March, 1933, p.9. LZ. N.O.J., March, 
1933, p. 390. 
Ratification: Mexico. Jan. 2,1933. T.J.B., Feb., 1933, p. 9. 


Trape Marks ReaistraTION. Madrid, April 14, 1891. 
Adhesion: Czechoslovakia. March 3, 1933. 7. J. B., Feb., 1933, p. 13. 


UniversaL Postat Union. London, June 28, 1929. 
Ratification: Paraguay. T. J. B., April, 1933, p. 24. 


WEIGHT OF PACKAGES ON VESSELS. Geneva, June 21, 1929. 
Adhesion: Mexico. T. I. B., Feb., 1933, p. 14. 
Ratifications: Union of South Africa, Denmark, Netherlands, Rumania, and Venezuela. 
L.N.O.J., March, 1933. Yugoslavia. 7./.B., May, 1933. 


Wuauine. Geneva, Sept. 24, 1931. 
Accession deposited: Egypt. Jan. 25, 1933. 
Ratifications: 
Union of South Africa. Jan. 11, 1933. 
Mexico and Switzerland. L.N.O.J., March, 1933, p. 392. T.J. B., April, 1933, p. 22. 


Wuire Stave Trape. Geneva, Sept. 30, 1921. 
Ratification deposited: Persia. T. I. B., April, 1933, p. 15. 
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WoRKMEN’S COMPENSATION FOR ACCIDENTS. Geneva, June 10, 1933. 
Adhesion: Mexico. Jan. 2, 1933. T. J. B., Feb., 1933, p. 13. 


WorKMEN’S CoMPENSATION FOR ACCIDENTS (Equality of Treatment) Geneva, June 5, 1925. 
Adhesion: Mexico. Jan. 2, 1933. T.J.B., Feb., 1933, p. 13. 


WoRKMEN’S COMPENSATION FOR ACCIDENTS IN LOADING OR UNLOADING Suips. Geneva, 
June 21, 1929. 
Adhesion: Mexico. T. J. B., Feb., 1933, p. 14. 
M. AtIcE MATTHEWS 
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ARBITRAL TRIBUNAL 


PROVIDED FOR IN ARTICLE XV OF THE AGREEMENT MADE WITH GERMANY ON 
JANUARY 20, 1930! AND REFERRED TO IN THE FINAL ACT OF THE HAGUE 
CONFERENCE OF 1929 AND 1930 


AWARD NO. 1 
(SECOND SERIES) 


Delivered on February 16, 1933. 


On June 30, 1930, an arbitral tribunal at Lausanne, constituted pursuant to Articles 
297-298 of the Treaty of Versailles, fixed the amount of Germany’s liability to Portugal 
by reason of acts committed after July 31, 1914, and before Portugal entered the World 
War. Upon application by Portugal for the payment of the amount awarded, Germany 
replied that the claim was covered by the stipulations of the agreement signed at The 
Hague on January 20, 1930, putting into effect the New Plan of reparations payments, 
and that according to the stipulations of that Plan, Germany was not obliged to make 
the payments claimed by Portugal. 

By an exchange of notes on July 8, 1931, the two Governments agreed to submit the 
difference to the arbitral tribunal provided for in Article XV of the Hague Agreement 
of January 20, 1930, which was ratified by Portugal on July 11, 1931. 

Held, that Germany accepted the New Plan under the Hague Agreement of January 
20, 1930, as a definite settlement of the financial questions resulting from the war, and is, 
therefore, not obliged to make payment to Portugal, separately and over and above all 
the other obligations accepted under the New Plan, of the amount awarded by the 
arbitral tribunal at Lausanne on June 30, 1930. 


Before: 

M. Grorce W. WIcKERSHAM, President. 

M. Marc WALLENBERG, 

M. A. G. 

M. A. MENDELSSOHN BaRTHOLDY, 

M. J. Cartro pA Matta. 

Whereas by an exchange of notes dated at Lisbon, the 8th July 1931, it was 

agreed on behalf of the Government of the German Reich and on behalf of 
the Government of the Portuguese Republic, as follows: 


1. Whereas a definite arbitral sentence was passed on the 30th June 
1930 at Lausanne by the Arbitral Tribunal presided over by M. Alois de 
Meuron in respect of Germany’s liability by reason of acts committed 
after the 31st July 1914 and before Portugal entered the war; 

2. Considering that an indemnity to be paid by Germany to Portugal, 
in virtue of § 4 of the Annex to Articles 297-298 of the Treaty of Ver- 
sailles, was fixed in the arbitral decision aforesaid; 

3. Considering that Portugal has applied for the execution of the said 
decision and for the payment of the indemnity fixed therein; 

4. Seeing that Germany maintains that this claim is covered by the 
stipulations of Articles II and III B (b) of the agreement signed at the 
Hague on the 20th January 1930 and that she is therefore not obliged, 


' The agreement with Germany of Jan. 20, 1930, is printed in Supplement to this Journat, 
Vol. 24 (1930), p. 262. 
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according to the stipulations of the New Plan, to make the payments 
claimed by Portugal; 

5. Considering that Portugal maintains that the payment of the in- 
demnity fixed by the decision aforementioned should be made separately 
and over and above all the other obligations accepted by Germany in 
the New Plan as a definite settlement of the financial questions resulting 


from the war; 
6. Having in view the desire of Portugal and of Germany to put an 


end as soon as possible to the difference of views referred to above; 

7. Seeing that Portugal and Germany both desire to ensure in a satis- 
factory manner the settlement of questions relating to the liquidation 
of the past as provided for in the New Plan aforementioned; 

The Portuguese Government and the German Government have agreed 


on the following points: 
1. As soon as the Portuguese Government has ratified the New Plan 


the divergence expressed above in respect of the execution of the Lau- 
sanne sentence of the 30th June 1930 will be submitted to an arbitration 
tribunal. The two Governments recognize the competence of the Ar- 
bitration Tribunal provided for in Article XV of the agreement signed 
at the Hague on the 20th January 1930, to pronounce that final decision. 

2. Within the three months which shall follow the ratification of the 
New Plan by the Portuguese Government, the German Government and 
the Portuguese Government shall enter into negotiations for the effecting 
of the special agreement provided for in Article III C (b) of the agree- 
ment signed at the Hague on the 20th January 1930. 

The divergences as to the interpretation and the application of the 
New Plan which are not settled in amity in the course of these negotia- 
tions shall be submitted to the decision of the Arbitration Tribunal pro- 
vided for in Article XV of the agreement signed at the Hague on the 20th 
January 1930. 


And whereas, on July 11, 1931, the Government of Portugal duly ratified 
the said treaty of January 20, 1930, and by notes exchanged on behalf of 
the said Governments and dated at Lisbon, the 31st August 1931 and the 3rd 
September 1931, respectively, it was agreed by the said Governments that the 
aforesaid notes dated the 8th July should be considered as a special agree- 
ment in the sense of Article 52 of the Convention for the Pacific Settle- 
ment of International disputes signed at the Hague, the 18th October 1907, 
which article is applicable to this case by virtue of paragraph 1 of Annex 
XII to the aforementioned agreement with Germany of the 20th January 
1930; 

And whereas, at the request of the Government of the Portuguese Republic, 
in conformity with paragraph 3 of Article XV of the aforementioned agree- 
ment with Germany of the 20th January 1930, the said Government, duly 
invited by the Chairman of the Tribunal to appoint a member to take the 
place on the Tribunal of the member appointed by the French Government, 
has appointed to that effect Doctor José Caeiro da Matta, who has acted in 
the said capacity; 

And whereas the agents of the parties to the present arbitration have duly 


or 
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communicated to the Tribunal their cases, counter-cases, and documentary 
evidence within the periods fixed by agreement of the parties; 

And whereas the Tribunal has jurisdiction to pronounce upon the question 
submitted to it for decision, the said questions constituting a dispute with 
regard to the interpretation or application of the New Plan, which dispute, 
by virtue of paragraph 1 of Article XV of the aforementioned agreement with 
Germany, is to be submitted to the Tribunal for final decision; 

Now therefore the Tribunal, having carefully considered the written pro- 
ceedings and oral debates and the documentary evidence submitted by the 
parties, after due deliberation pronounces as follows: 

The claim of Portugal to the payment by Germany of the amount fixed by 
the arbitral sentence of 30th June 1930 above referred to is covered by the 
stipulations of Articles II and III B (b) of the Hague Agreement of January 
20, 1930—The New Plan—and Germany is not obliged to make such pay- 
ment separately and over and above all the other obligations accepted in the 
New Plan as a definite settlement of the financial questions resulting from 
the war. 


REASONS 


1. The conclusion arrived at is in no respect in derogation of the finality 
of the Lausanne awards. The parties are in agreement in framing the ques- 
tion submitted to the Tribunal that the “indemnity to be paid by Germany 
to Portugal, in virtue of paragraph 4 of the Annex to Articles 297-298 of the 


Treaty of Versailles, was fixed in the arbitral decision aforesaid.” 

2. Both Portugal and Germany are parties to the Peace Treaty of Ver- 
sailles. The claims advanced by Portugal against Germany to indemnifica- 
tion for various acts committed by the latter against the former during the 
period of Portugal’s neutrality were made pursuant to the provisions of the 
treaty ; the arbitral proceedings taken to determine, first the basis of the lia- 
bility of Germany, and, secondly, the amount of damages to which Portugal 
was entitled, were had in conformity with that treaty. The final award of 
the Arbitral Tribunal fixed the damages at 48,226,468.30 gold marks as the 
“indemnity to be paid by Germany to Portugal, in virtue of paragraph 4 of 
the Annex to Articles 297-298 of the Treaty of Versailles.” The Tribunal 
fully recognizes the character of the Lausanne awards as res judicata. 

3. During the pendency of these arbitral proceedings, both Portugal and 
Germany became parties to another agreement, made in London on August 
30, 1924? for the carrying out of the Report of the Committee of Experts 
known as the Dawes Plan. 

4. In their report (Section XI—“ Inclusive Amounts—Deliveries in kind”), 
this Committee of Experts noted the important fact that Germany was not 
in a position to ascertain her liabilities arising out of the Peace Treaty as 
demands were made upon her from time to time during the year, which could 


2 Printed in Supplement to this JourNnat, Vol. 19 (1925), p. 36. 
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not be calculated beforehand. It appeared to the committee a matter of 
impossibility for any budget to be scientifically compiled and satisfactorily 
balanced under such an arrangement, and, therefore, that means should be 
found to bring this system to an end. “The difficulty will be satisfactorily 
met,” they said, “if Germany’s liabilities for any particular year are abso- 
lutely limited according to our plan, and, as suggested above, made inclusive 
of all possible charges, whether in or outside Germany, including the costs 
of the administrative controls which are set up by our plan.” 

The committee also said: 


Before passing from this part of our report we desire to make it quite 
clear that the sums denoted above in our examination of the successive 
years, comprise all amounts for which Germany may be liable to the 
Allied and Associated Powers for the costs arising out of the war, includ- 
ing reparation, restitution, all costs of all armies of occupation, clearing 
house operations to the extent of those balances which the Reparation 
Commission decide must legitimately remain a definitive charge on the 
German Government, commissions of control and supervision, etc. 
Wherever in any part of this report or its annexes we refer to Treaty 
payments, reparation, amounts payable to the Allies, etc., we use these 
terms to include all charges payable by Germany to the Allied and Asso- 
ciated Powers for these war costs. They include also special payment 
such as those due under Articles 58, 124 and 125 of the Treaty of Ver- 


sailles. 


5. The Arbitral Tribunal constituted pursuant to the said London Agree- 
ment to decide disputes which might arise between the Reparation Com- 
mission and Germany with regard to the interpretation either of the agree- 
ment concluded between them, the Expert’s Plan, or the German legislation 
enacted in pursuance of that Plan, on previous occasions was called upon to 
consider and determine the effect of the Dawes Plan upon the obligation of 
Germany arising under the Versailles Treaty. The Tribunal deems it neces- 
sary briefly to review its previous awards in their bearing on the case now un- 
der consideration, especially as, in the agreement made on January 20, 1930, 
hereinafter referred to, these awards, which were concerned with Section XI 
of Part I of the Dawes Plan, were given binding force as the authentic in- 
terpretation of that part of the Dawes Plan. In the said awards, the Tribu- 
nal emphasized the fact that the task of the Experts was to consider the 
means of balancing Germany’s budget and the measures taken to stabilize its 
currency. The Tribunal recalled the statement of the Experts that “the 
dominating feature of the German Budget is Germany’s obligation to the 
Allies under the Treaty of Versailles. We have been concerned with the 
practical means of recovering this debt, not with the imposition of penalties 
and the guarantees which we propose are economic and not political.” 

In these previous awards, the principle governing the decision was whether 
or not the proposed enforcement of the claim would directly affect the equi- 
librium of the German budget or the stability of the German currency. 
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In the award of March 24, 1926,? it was held that the annuities prescribed 
by the Experts’ Plan included: 


1. The transfers to be made by Germany to France in pursuance of 
Article 77 of the Treaty of Versailles, following a decision of the Council 
of the League of Nations dated the 21st June 1921, in respect of social 
insurance funds relating to Alsace-Lorraine; 

2. The transfers to be made by Germany to Poland in pursuance of 
Article 312 of the Treaty of Versailles in respect of social insurance 
funds relating to Upper Silesia, the amounts of which transfers (other 
than that of the miners’ superannuation fund which still remains to be 
settled) were determined by a decision of the Council of the League of 
Nations dated the 9th December 1924; 

3. Payments under Article 62 of the Treaty of Versailles in respect of 
civil and military pensions earned in Alsace-Lorraine on the 11th No- 
vember 1918. 


The Tribunal, after quoting from the Report of the Committee of Experts, 
observed that: 


The Experts have tried repeatedly and in varying terms, to lay stress 
upon the principle that the obligations of Germany for the purposes of 
their Plan are one, and that the planned annuities represent on principle 
the total burden which they believed Germany could stand without 
jeopardizing their scheme. 


The Tribunal referred to Section XI of Part I of the Report of the Com- 
mittee of Experts, where the expression “for the costs arising out of the war” 
is used, showing that, while they were especially concerned with Germany’s 
obligations under Part VIII of the Treaty of Versailles (“Reparations”), 
they also thought of payments in a wider sense, and the Tribunal observed 
that it might well be argued that this expression is broad enough to include 
the payment or transfer under its consideration. But even if it did not, the 
Tribunal could not overlook the fact by which it was much impressed 


that the report, in Section XI of Part I, says that “also special pay- 
ments such as those due under Articles 58, 124 and 125 of the Treaty of 
Versailles” come under the annuities. The Tribunal does not think, 
especially in view of the words “such as”, that it would be justified in 
ascribing to the term “special payments” a narrow meaning; and when 
it is considered that the words just quoted, read in conjunction with the 
preceding sentence, are used as a new category of payments, to be added 
to the one which it has been contended has only a reference to war cost, 
the Tribunal considers this new category of payments as so comprehen- 
sive as to include the payment now under discussion. This statement 
should not, however, be construed as meaning that all payments, without 
exception, to be made by Germany to the Allies under the Treaty of 
Versailles or in connection therewith are to come under the annuities. 


Summing up the question of the true nature of the payment prescribed by 
the decision of the Council of the League of Nations of June 21, 1921, es- 


3 Printed in this JouRNAL, Vol. 20 (1926), p. 566. 
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pecially as compared with the transfer originally prescribed in Article 77 of 
the Treaty of Versailles, the Tribunal said it was “certain that the funds 
required to make the payment in question would involve a charge on the 
German budget.” 

In the Tribunal’s award of May 29, 1928,‘ certain questions were sub- 
mitted as to whether or not in some form or other a credit against the 
annuities provided in the Dawes Plan was to be given for the value, or part 
of the value, of such parts of the German property, rights and interests in 
Allied or Associated countries, as had since the 31st August 1924, been dealt 
with in some specified fashion under Article 297 of the Treaty of Versailles, 
or under that article combined with Article 243, by the Allied or Associated 
Powers concerned. Again the Tribunal 


recalled, as was done in each of the two previous awards rendered by the 
Tribunal, that the task of the Experts was, as pointed out in the begin- 
ning of the Plan, to “consider the means of balancing the budget and 
the measures to be taken to stabilize the currency of Germany,” and 
that the Experts in their report also said: “The dominating feature of 
the German budget is Germany’s obligation to the Allies under the 
Treaty of Versailles. We have been concerned with the practical means 
of recovering this debt, not with the imposition of penalties and the 
guarantees which we propose are economic and not political.” 


Finding that a liquidation of German property, rights and interests in the 
territory of Allied or Associated States did not directly affect the equilibrium 
of the German budget, nor the stability of German currency, the Tribunal 
concluded that the proceeds of the property, rights and interests in question 
could not be held to be a contribution to the annuities, and that the value of 
the liquidated property, rights and interests did not call for a payment or 
withdrawal from the annuities. 

6. The Lausanne arbitral proceedings by Portugal against Germany were 
brought in conformity with the provisions of paragraph 4 of the Annex to 
Articles 297-298 of the Treaty of Versailles, the same paragraph as was under 
consideration by this Tribunal in its last-mentioned award. This paragraph 


reads as follows: 


All property, rights and interests of German nationals within the ter- 
ritory of any Allied or Associated Power and the net proceeds of their 
sale, liquidation or other dealing therewith may be charged by that 
Allied or Associated Power in the first place with payment of amounts 
due in respect of claims by the nationals of that Allied or Associated 
Power with regard to their property, rights and interests, including com- 
panies and associations in which they are interested, in German territory, 
or debts owing to them by the German nationals, and with payment 
of claims growing out of acts committed by the German Govern- 
ment or by any German authorities since July 31, 1914, and before that 
Allied or Associated Power entered into the war. The amount of such 


4 Printed in this JouRNAL, Vol. 22 (1928), p. 913. 
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claims may be assessed by an arbitrator appointed by Mr. Gustave Ador, 
if he is willing, or if no such appointment is made by him, by an arbitrator 
appointed by the Mixed Arbitral Tribunal provided for in Section VI. 
They may be charged in the second place with payment of the amounts 
due in respect of claims by the nationals of such Allied or Associated 
Power with regard to their property, rights and interests in the territory 
of other enemy Powers, in so far as those claims are otherwise unsatisfied. 


While this provision literally only authorizes the application by one of 
the Allied or Associated Powers of property, rights or interests of German 
nationals within its territory to the payment of amounts due in respect of 
claims “growing out of acts committed by the German Government or by 
any German authorities since July 31, 1914, and before that Allied or Asso- 
ciated Power entered into the war,” the Lausanne Arbitration Tribunal held 
that this provision was in effect an admission by Germany of its liability for 
such claims. 

7. After establishing in its first award of July 31, 1928, the responsibility 
of Germany to Portugal for certain claims falling within its demands, the 
final award of the Lausanne Tribunal, dated June 30, 1930, fixed at 48,226,- 
468.30 gold marks the indemnity to be paid by Germany to Portugal “in 
virtue of paragraph 4 of the Annex to Articles 297-298 of the Treaty of 
Versailles.” 

8. This Tribunal is of opinion that payment of the said final award, but 
for the Hague Agreement of January 20, 1930, to be hereafter considered, 
would have fallen within the provisions of the Dawes Plan, and that the 
funds required to make that payment would have involved a charge on the 
German budget, and therefore would have been comprised within the annu- 
ities prescribed by the Plan of the Dawes Committee of Experts. 

9. Pending the Lausanne arbitration proceedings, however, the difficulties 
which Germany experienced in making payment of the annuities under the 
Dawes Plan led to a reconsideration of the entire question of Germany’s lia- 
bilities by a new Committee of Experts, who reported on June 7, 1929, a plan 
for a complete and final settlement of the reparation problem (known as the 
Young Plan), which was followed by an agreement concluded at The Hague 
on January 20, 1930, to carry that new plan into effect. The initial article 
of this agreement stipulated that 


the Experts’ Plan of the 7th June 1929, together with this present agree- 
ment and the protocol of the 31st August 1929 (all of which are hereinafter 
described as the New Plan) is definitely accepted as a complete and final 
settlement, so far as Germany is concerned, of the financial questions re- 
sulting from the war. By their acceptance the signatory Powers under- 
take the obligations and acquire the rights resulting for them respectively 
from the New Plan. 


10. The Committee of Experts in their report proposed that the Dawes 
Plan should cease on August 31, 1929, and the New Plan commence on Sep- 
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and that, from the day of the putting into force of this Plan, 


Germany’s previous obligation shall be entirely replaced by the obligation 
laid down in this Plan and that the payment in full of the proposed annu- 
ities in accordance with this Plan should be accepted by the Creditor 
Powers as a final discharge of all the liabilities of Germany, still re- 
maining undischarged, referred to in Section XI of Part I of the Dawes 
Plan, as interpreted by the decisions already given by the Inter- 
pretation Tribunal set up under the London Agreement of the 30th 
August 1924. That Tribunal should be retained in existence and any 
dispute that may arise between Germany on the one side and the 
Creditor Governments or any one of them or the Bank on the other side, 
as to the extent of these liabilities or as to any other question of the in- 
terpretation or application of this Plan should be referred to it for final 
decision. 

In the course of their proceedings the Experts of the principal Creditor 
Powers have also dealt with the question of the distribution of these an- 
nuities among the Creditor Powers. Their recommendations, drawn up 
after careful examination of the existing distribution arrangements and 
of other relevant considerations laid before them and with due regard to 
the rights and equities of the other countries having a share in the Dawes 
annuities, are set out in Annex VII which they consider an inseparable 
part of the present report. 


Accordingly, Article II of the agreement of January 20, 1930, provided as 
follows: 


As from the date when the New Plan is put into execution as provided 
in the final clause of this present agreement, Germany’s previous obliga- 
tion is entirely replaced, except in respect of the German External Loan 
1924, by the obligation laid down in the New Plan. The payment in 
full of the annuities there mentioned, in so far as the same are due to 
the Creditor Powers, is accepted by those Powers as a final discharge 
of all the liabilities of Germany still remaining undischarged, referred 
to in Section XI of Part I of the Dawes Plan as interpreted by the deci- 
sions of the Interpretation Tribunal set up under the London Agreement 
of the 30th August, 1924. 


In conformity with the recommendations of the Experts’ Report, it was 
further provided in paragraph B (b) of Article III that the Creditor Powers 


accept 


the payment in full of the annuities fixed thereby as a final discharge of 
all the liabilities of Germany still remaining undischarged and waive 
every claim additional to those annuities, either for a payment or for 
property, which has been addressed or might be addressed to Germany 
for any past transaction falling under the same heads of claim as those 
appearing under (1) to (4) above. 


By paragraph C (a) of the same Article III, the Creditor Governments 
further undertook 


as from the date of the acceptance of the Experts’ Report of the 7th 
June, 1929, to make no further use of their right to seize, retain and 
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liquidate the property, rights and interests of German nationals or com- 
panies controlled by them, in so far as not already liquid or liquidated 
or finally disposed of, including the rights of the signatory Creditor 
Powers under Article 306, paragraphs (5), (6) and (7) of the Treaty of 
Versailles. 


By Article XV it was further provided that ‘any dispute whether between 
the Governments signatory to the present agreement or between one or more 
of those Governments and the Bank for International Settlements, as to the 
interpretation or application of the New Plan shall, subject to the special 
provisions of Annexes I, Va, VIa and IX be submitted for final decision to 
an arbitration tribunal of five members” . . . which “for the first period of 
five years from the date when the New Plan takes effect” . . . “shall con- 
sist of the five members who at present constitute the Arbitration Tribunal 
established by the agreement of London of the 30th August, 1924.” 

The final clause of the agreement provided that the New Plan should come 
into force and would be considered as having been put into execution on the 
date on which the Reparation Commission and the Chairman of the Kriegs- 
lastenkommission had agreed in reporting: 


(1) the ratification of the present agreement by Germany and the 
enactment of the German laws in accordance with the relative annexes; 

(2) the ratification of the present agreement by four of the following 
Powers, that is to say, Belgium, Great Britain, France, Italy and Japan; 

(3) the constitution of the Bank for International Settlements and 
the acceptance by the Bank of the undertakings by it for which the pres- 
ent agreement provides, and also its receipt of the certificate of the Ger- 
man Government and the certificate of the German Railway Company 
as provided in Annexes III and IV. 


Provided always that the substitution of the obligations and annuities 
of the New Plan for those of the Experts’ Plan of the 9th April, 1924, 
shall date from the 1st September, 1929, regard being had to the 
provisions of The Hague Protocol of the 31st August, 1929, and of 
Annex IT to the present agreement. 


The present agreement will come into force for each government other 
than the four of those mentioned above by name who first ratify, on the 
date of notification or deposit of ratification. 


11. During the discussions, in the conference of the representatives of the 
Powers, parties to the Treaty of Versailles and the Dawes Plan, the repre- 
sentatives of Portugal objected to the provisions of the proposed New Plan, 
in so far as they affected the claim of Portugal against Germany growing out 
of the Lausanne arbitration proceedings. In the Protocol of the Hague Con- 
ference, dated the 31st August, 1929, the President of the Conference, M. 
Jaspar, stated that the delegates at the conference “have accepted the said 
Plan in principle. Nevertheless, certain delegations, while reserving their 
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right as to final adhesion, have made on certain points observations which 
do not hinder the above acceptance in principle. These observations figure 
in the minutes of the meeting of the Financial Commission of 30th August, 
1929.” 

The Portuguese Delegate, M. Ulrich, at that meeting had stated that his 
country had certain claims against Germany for damages suffered before 
Portugal entered the war, reclamations which were not included in the ac- 
count of liquidation of war costs, which statement was repeated by him at the 
second conference at The Hague, and on January 19, 1930, M. Ulrich de- 
clared that he was not in a position to accept Article III of the protocol as at 
present drafted, so long as the German Government and the Portuguese Gov- 
ernment had not reached an agreement. Due note was made of these reserva- 
tions of M. Ulrich which were placed on record in the minutes of the meeting. 

12. The representatives of Portugal have contended before the Tribunal 
that these objections so recorded in the procés-verbauz of the conference re- 
lieve them from the effects of the agreement of January 20, 1930. The sub- 
sequent action of Portugal, however, has relieved the Tribunal from consider- 
ing the effect of those reservations, because on July 8, 1931, the Governments 
of Portugal and of the Reich entered into the agreement of that date above 
set forth, in which, after stating that Germany maintained that the claim 
of Portugal to be paid the amount of the award of the Lausanne Tribunal is 
covered by the stipulations of Articles II and III B (b) of the Hague Agree- 
ment on January 20, 1930, while Portugal maintained that the payment of 
the indemnity fixed by that decision should be made separately and over and 
above all the other obligations accepted by Germany in the New Plan, as a 
final settlement of the financial questions resulting from the war, it was 


agreed that: 


As soon as the Portuguese Government has ratified the New Plan the 
divergence expressed above in respect of the execution of the Lausanne 
sentence of the 30th June, 1930, will be submitted to an arbitration 
tribunal. The two Governments recognize the competence of the Ar- 
bitration Tribunal provided for in Article XV of the agreement signed 
at The Hague on the 20th January, 1930, to pronounce that final deci- 


sion. 


Subsequently to this agreement, on July 11, 1931, the Portuguese Govern- 
ment ratified the said Hague agreement without any reservation, and by an 
exchange of letters dated respectively August 31, 1931, and September 3, 
1931, the two Governments agreed that “the definite agreement affected by 
the exchange of notes on the date of the 8th July can be considered as the 
special agreement in the sense of Article 52 of The Hague Convention of 
1907,” and therefore that no new special agreement was necessary. 

13. Pursuant to the foregoing agreements, this controversy has been sub- 
mitted to this Tribunal. It appears to the Tribunal obvious that, by the 
proceedings described, Portugal waived any question of reservation to the 
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agreement of January 20, 1930, accepted the jurisdiction of this Tribunal, 
and submitted to its decision the question at variance between Portugal and 
the Reich as specified in the letters of July 8, 1931. 

14. Much stress has been laid by the advocates of Portugal in their printed 
and oral arguments before this Tribunal, on the finality and sanctity of the 
award of the Lausanne Arbitration Tribunal which, it is contended, is final 
and must be recognized as binding. 

The conclusive effect of that award in fixing the liability of Germany is 
not questioned. The stipulation between the two Governments admits that 
the indemnity to be paid “in virtue of paragraph 4 of the Annex to Articles 
297-298 of the Treaty of Versailles, was fixed in the arbitral decision afore- 
said.” But the question of the payment fixed by that award does not alone 
concern Germany and Portugal. It concerns also all of the Powers, parties 
to the Treaty of Versailles and the Dawes Plan. It also concerns all the 
parties to the New Plan and the Hague Agreement of January 20, 1930, which 
includes Germany and Portugal. The question, submitted to this Tribunal 
is one of the proper interpretation of the provisions of the New Plan as ap- 
plied to the possible payment of the Lausanne Arbitral Award. In this con- 
nection, the Tribunal recalls that, in its award dated January 29, 1927,5 it 
was stated that 


the Tribunal’s jurisdiction is limited, limited to the interpretation, inter 
alia, of the Experts’ Plan. It follows that the Tribunal has to take the 
Plan as it finds it, interpreting its meaning as it thinks is correct, without 
allowing itself to be influenced by considerations as to whether or not it 
might be rightly contended that its award will have consequence which 
might be looked upon as not desirable. If the Tribunal took another 
view, and allowed itself to be influenced by considerations of the nature 
just referred to, its activities might result in what in effect would tend 
to be an alteration of the Experts’ Plan, and it goes without saying that 
for this Tribunal any such action would be outside its competence. 
The Tribunal feels bound to explain its point of view in this respect, 
were it only because either party has represented to it that a decision in 
favor of its opponent will have undesirable consequences. 


15. For the reasons already expressed, the Tribunal is of opinion that the 
claim of Portugal to payment of the amount determined in the Lausanne 
Tribunal’s award is covered by the stipulations of Articles II and III B (b) 
of The Hague Agreement of January 20, 1930, and that the payment fixed by 
the said award cannot be made separately and over and above all the other 
obligations accepted by Germany in the New Plan as a definite settlement of 
the financial questions resulting from the war. 


16. A further question concerning the applicability of the Hague Agree- 
ment of January 20, 1930, has been raised by Portugal. The Covenant of 
the League of Nations provides in its Article 18 that 


5 Printed in this JouRNAL, Vol. 21 (1927), p. 344. 
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Every treaty or international engagement entered into hereafter by 
any Member of the League shall be forthwith registered with the Secre- 
tariat and shall as soon as possible be published by it. No such treaty 
or international engagement shall be binding until so registered. 


The agreement of January 20, 1930, was registered in conformity with this 
provision on July 14, 1930, fourteen days after the date of the final award of 
the Lausanne Arbitral Tribunal, and Portugal contends that that award there- 
fore was not subject to the aforesaid agreement. The answer to this con- 
tention is furnished by the voluntary act of the Portuguese Government in 
executing and ratifying the agreement of July 14, 1930, which by its terms 
above cited, expressly fixed the date when the New Plan should be considered 
as having come into force and as having been put into execution. “Pro- 
vided always” runs the agreement, “that the substitution of the obligations 
and annuities of the New Plan for those of the Experts’ Plan of the 9th April, 
1924, shall date from the 1st September, 1929, regard being had to the provi- 
sions of The Hague Protocol of the 31st August, 1929, and to Annex II to 
the present agreement. The present agreement will come into force for each 
Government other than the four of those mentioned above by name who first 
ratify, on the date of notification or deposit of ratification.” 

Under these provisions, upon the ratification of The Hague Agreement by 
Portugal, that country became bound by its provisions, among which were 
those above quoted, providing that the substitution of the obligations and 
annuities of the New Plan shall date from 1st September 1929. 

17. A number of other points were presented to the Tribunal, both in the 
printed and in the oral arguments addressed to it on behalf of the respective 
Governments, all of which we have carefully considered, but which we do not 
here discuss because the reasons above given seem to the Tribunal conclu- 
sively to sustain the decision it has made. 

18. In conclusion, the Tribunal may say, as it did in its award dated 
March 24, 1926, that it has taken into consideration the fact that, by includ- 
ing in the annuities the payment here under consideration, the liability for 
that payment is not cancelled, and that the Dawes Plan, as stated in Section 
XI of Part I is “not to be read as prejudicing questions of distribution or 
questions of priority between the various categories of charges.” The deci- 
sion of the Tribunal need not, therefore, have the effect of depriving any per- 
sons of anything which they may have a moral or legal right to receive. 

Done in Paris, on February 16, 1933, in English, French and German. In 
case of dispute as to the interpretation of this award, the English text shall 
be authoritative. 

Gro. W. WicKErsHAM, President 
E. N. Van Kuerrens, Secretary 


( 


JUDICIAL DECISIONS 555 


HIGH COMMISSIONER OF THE LEAGUE OF NATIONS 
FOR DANZIG 


UTILIZATION OF THE PORT OF DANZIG BY POLAND 
Decision of October 26, 1931. 


The Polish Government is bound by the decision of the High Commissioner of 
Aug. 15, 1921, to make full use of the Port of Danzig, whatever other ports she might 
open in the future on the Baltic coast. This obligation is not limited to the use of the 
railroads but has a general connotation. 

Poland is not obliged to take all the steps demanded by the Senate of Danzig, the 
effect of which would be to assure to that port a monopoly of the entire Polish traffic 
which does not pass by the land frontier, as that would be in contradiction with the 
uncontested right of Poland to open other ports on the Baltic coast; but Poland cannot 
favor the competition of other ports to the detriment of Danzig by the adoption of 
preferential measures. 

Poland’s obligation to make full use of the Port of Danzig is not limited to that port 
as it existed in 1921, but its later development must also be reasonably taken into account. 
In this respect Poland is obliged to collaborate loyally with the Council of the Port in 
taking all measures necessary to assure its improvement and betterment in conformity 
with Art. 26 of the Convention of Paris of Nov. 9, 1920. 


I. On May 9, 1930, in conformity with Article 39 of the convention con- 
cluded on November 9, 1920, between the Free City of Danzig and Poland, 
the Government of the Free City of Danzig presented the following petition 
to the High Commissioner of the League of Nations: 


Whereas the High Commissioner of the League of Nations came to the 
following decision on August 15, 1921: 

“The Polish Government obligates itself to the full use of the Port of 
Danzig, whatever other ports it may open on the Baltic coast in the 
future, and the Government of Danzig undertakes to safeguard the in- 
terests of Poland as regards free access to the sea at all times.” 

We beg you to decide that the Polish Government is obliged: 

1. To take all necessary measures, particularly in the matter of rail- 
road rates, so that that part of goods and passenger traffic coming from 
and going to Poland, which does not pass over the land frontier, as well 
” the traffic in transit across Poland, be transshiped in the Port of 

anzig. 

2. To use every means to develop and ameliorate the Port of Danzig 
and its means of access (railroads and navigable waters) so that it will 
suffice for all the needs of the traffic mentioned in paragraph 1. 

3. To renounce, as regards the other ports, all measures which would 
turn passenger traffic and goods traffic away from Danzig, particularly 
remotion of public and other taxes, the conclusion of leases which carry 
the obligation of definite investments and the guarantee of a certain 
minimum traffic; customs office regulations promising preferential rates 
for shipments via Gdynia, exemptions or other favors, regulations con- 
cerning the apportionment of contingents or, finally, regulations of an 
economic or other nature. 


II. In conformity with the procedure established by the resolution of the 
Council, June 11, 1925, an exchange of notes took place between the parties. 
The Polish Government presented its response, July 10, 1930; the Govern- 


* Text supplied by the Department of State from the American Embassy at Warsaw. 
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ment of Danzig replied the 26th of August 1930, and the Polish Government 
presented its second note October 11, 1930. 

III. The Polish Government is of the opinion that the motions presented 
by the Senate of the Free City cannot be the cause of litigation between 
Poland and the Free City because they constitute an attempt against the 
independence, and political and economic sovereignty of the Polish State; 
only a positive and explicit contractual norm could serve as the foundation 
for the claims of the Free City of Danzig. But such a norm, according to the 
view of the Polish Government, has not been created either by the decision of 
the High Commissioner of August 15, 1921, nor by the Danzig-Polish accord 
of September 23, 1921. 

IV. Wishing to elucidate the juridical situation under discussion, the High 
Commissioner addressed himself to the Secretary-General of the League of 
Nations, by the terms of the procedure in force, to ask the nomination of a 
committee of experts charged with giving a juridical decision of the follow- 
ing question: 

Does the decision of the High Commissioner of August 15, 1921, Point 
8 (the Polish Government will engage to make full use of the Port of 
Danzig, whatever other ports she may open in the future on the Baltic 
coast), constitute an obligation for Poland or simply a recommendation, 
and what is the judicial portent of it? 

The jurists named for this case, after having had recourse to all the docu- 
ments and references necessary, and after having heard the representatives 
of the parties on several occasions, handed down the decision asked of them 
on April 16, 1931. 

V. The advisory opinion of the jurists having been received, I addressed 
myself to the parties, in conformity with the regulations of the procedure in 
force (Art. VII) to ask them if they were disposed to undertake negotiations 
on the basis of the advice given by the majority of the committee. 

By its letters dated August 1, 15, and September 21 the Senate of Danzig 
specified its point of view. It declared that it presented its petition of May 
2, 1930, to see the juridical situation proceeding from Point VII of the deci- 
sion of the High Commissioner of August 15, 1921, elucidated by a decision 
of the High Commissioner. The Senate considers that direct negotiations 
between the parties, as regards the juridical question, judgment upon which 
has been delivered by the Committee of Jurists, would be a pure waste of 
time. On the other hand, the Senate is quite disposed to undertake negotia- 
tions as soon as the decision of the High Commissioner is handed down. 

By his letter dated August 26, 1931, the diplomatic representative of the 
Republic of Poland in Danzig informed me “that in the face of such a dec- 
laration from the Senate, it would be in vain on the part of the Polish Gov- 
ernment to say anything about the matter.” 

Under these circumstances, there is nothing to do but give my decision. 
VI. The opinion formulated by the jurists seems to me to constitute a 
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sufficient basis to arrive at the elucidation of the juridical situation springing 
from Point VII of the decision of August 15, 1921, within the scope of the 
Danzig petition of May 9, 1930. 

VII. The experts were unanimous in stating that Point VII of the decision 
of the High Commissioner carries with it an obligation on the part of Poland. 
This statement, made unanimously by the Committee of Jurists, does not 
dispense with the examination here of the theory advanced by the Polish 
Government to the effect that the motion presented by the Senate of the Free 
City could not be the object of litigation between Poland and the Free City. 

The obligation to use fully the Port of Danzig constitutes, according to 
the opinion of the majority of the experts, the counterpart of the wide scope 
given by the decision to the rights of Poland on the territory of the Free City, 
rights which are specified specially in Point VIII of the decision. Between 
Points VII and VIII of the decision there exists a parallelism and a connec- 
tion which the parties, moreover, have already agreed to recognize. I see no 
reason for disregarding this opinion. 

VIII. As to the second part of the question put to the committee, to know 
the juridical portent of Point VII, the experts have not handed down a unani- 
mous decision. I am inclined to support the decision given by the majority 
of the committee on points E, F, G, and H, of its conclusions. I think that 
the obligation contained in Point VII is not limited to questions of the rail- 
road, although it could reasonably be interpreted as not being in contradic- 
tion to the uncontested right of Poland to open other ports on the Baltic 
coast. Moreover, I think that this obligation should not be left undetermined 
just at the time when Poland and Danzig are drawing up a convention ex- 
pressly for its execution. The obligation of Point VII does not imply at all 
the necessity for the conclusion of agreements of execution. 

IX. Poland is under the obligation to make full use of the Port of Danzig, 
but the Danzig petition (Point 1) could be interpreted as a claim of the port 
of the Free City to assure itself a sort of monopoly of Polish traffic which 
does not pass by the land frontier, as well as the traffic in transit across 
Poland. This claim does not find sufficient support in the arguments of the 
Senate of the Free City, according to my opinion, and is in contradiction 
with the uncontested right of Poland to open other ports on the Baltic coast. 

X. In Point 2 of the petition of May 9, 1930, Danzig claims that the Polish 
Government is obliged to use every means to better and develop the Port of 
Danzig end its means of access (railroads, navigable waters), so that it will 
suffice for all the needs of the traffic mentioned in Point 1. 

For reasons given in the preceding paragraph, this claim of Danzig must 
be put aside. On the other hand, it must be noted that the majority of the 
experts were of the opinion that, as regards the appreciation of the obligation 
contained in Point VII, the condition of the Port of Danzig must not be con- 
sidered only as it existed in 1921, but the later development of this port must 
also be taken into account. The experts emphasize in this case that the 
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words “the Port of Danzig” should be interpreted in the light of Article 26 
of the Convention of Paris which foresaw that the “Council of the Port would 
be obliged to take all measures necessary to assure the development and 
betterment of the port ... in order to be sufficient for the needs of this 
traffic.” (Imports coming to, and exports going out of Poland.) From the 
stipulations of Article 26 it arises that the development and betterment of 
the Port of Danzig constitutes a duty incumbent on the Council of the Port. 
Poland’s obligation to make full use of the Port of Danzig, implies, according 
to its point of view, the loyal collaboration of Poland with the work of the 
Council of the Port, such as it is defined in Article 26. 

XI. The nature of the obligation incumbent on Poland to make full use 
of the Port of Danzig, leaves, in my opinion, great latitude to Poland in the 
choice of means for attaining this end. This obligation must, on the other 
hand, be reasonably interpreted as not being in contradiction with the uncon- 
tested right of Poland to open other ports on the Baltic coast. But it is not 
compatible with this obligation, that Poland favor by means of preference, 
the competition of other ports to the detriment of Danzig. It is particularly 
a question of measures, whose effect will be to turn away from Danzig 
traffic, passenger as well as merchandise, such as: reduction of public and 
other taxes, conclusion of leases containing the obligation of investments and 
the guarantee of a certain minimum of traffic, customs office regulations 
promising preferential rates for shipments via other ports than Danzig, reduc- 
tion of customs tariff, measures concerning the apportionment of contingents 
and, finally, measures of economic or other nature. 

XII. Before formulating my conclusions, I believe that I must emphasize 
the fact that, to my mind, the petition which has been addressed to me does 
not aim at the examination of the question, if the reality of the facts is in 
conformity with the obligation contained in Point VII of the decision of the 
High Commissioner of August 15, 1921, but only to elucidate by means of a 
decision the state of existing rights. 

XIII. Therefore I decide that: 

(a) Point VII of the decision of the High Commissioner of August 15, 
1921 (the Polish Government will engage to make full use of the Port of 
Danzig whatever other ports she may open in the future on the Baltic coast) 
implies an obligation for Poland. This obligation does not imply the neces- 
sity of the conclusion of agreements of execution. 

(b) Poland’s obligation arising from Point VII, abovementioned, is not 
limited to the questions of the railroads, but has a general connotation. 
Poland is not obliged to take all the steps demanded by the Senate of Danzig 
in Point 1 of its conclusions, the effect of which would be to assure Danzig a 
sort of monopoly of the entire Polish traffic which does not pass by the land 
frontier. 

(c) In appreciation of the obligation of Point VII, one must not limit one- 
self to considering the Port of Danzig such as it was in 1921, but must also 
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reasonably take into account the later development of this port. In this 
respect Poland is obliged to collaborate with the work of the Council of the 
Port in conformity with Article 26 of the Convention of Paris of November 
9, 1920. 

(d) Poland’s obligation in virtue of Point VII carries, for the Polish 
Government, the obligation of not favoring by the adoption of preferential 
measures, the competition of other ports to the detriment of Danzig. 

XIV. Having elucidated by the present decision the juridical point of 
view, it is to be hoped that the individual questions and all other questions 
of a practical order touching on the utilization of the Port of Danzig by 
Poland, will be the object of an exchange of views between the two Govern- 
ments with the aim of arriving at an agreement. The means to come to such 
an agreement seem to me to be indicated in the opinion expressed in Point X 
of the conclusions of the majority of experts, according to which the obliga- 
tion incumbent on Poland in virtue of Point VII of the decision of the High 
Commissioner of August 15, 1921, must be interpreted reasonably as not being 
contradictory to the uncontested right of Poland to open other ports on the 


Baltic coast. 
M. GRAVINA 


SUPREME COURT OF THE UNITED STATES 


FRANK COOK v. THE UNITED STATES OF AMERICA! 


Decided January 23, 1933 


Section 581 of the Tariff Act of 1930, which reénacted in identical language the same sec- 
tion of the Tariff Act of 1922, authorizing officers of the U. S. Coast Guard to stop and 
board any vessel at any place within four leagues of the coast of the United States for the 
purpose of searching and examining the vessel and any merchandise therein and to seize 
the vessel or merchandise if liable to forfeiture for any violation of any law of the United 
States, is modified as applied to British vessels suspected of being engaged in smuggling 
intoxicating liquors into the United States, by the treaty between the United States and 
Great Britain proclaimed May 22, 1924. 

The treaty gave the Government of the United States the right to search and seize 
beyond the three-mile limit and within one hour’s sailing distance of its coast, vessels of 
British registry found to be engaged in such smuggling. The Mazel Tov, a vessel of 
7 not exceeding ten miles an hour, was seized 11% miles from the nearest land. 

eld: 

That the treaty definitely fixed the zone of legitimate seizure of hovering British vessels 
pen to defeat the laws against the importation of liquor into the United States from 

e sea. 

The treaty, being later in time than the Act of 1922, superseded, so far as inconsistent 
with the terms of the Act, the authority which had been conferred by Section 581 upon 
officers of the Coast Guard to board, search and seize beyond the territorial waters of the 
United States. 

The treaty was not abrogated by reénacting Section 581 in the Tariff Act of 1930. A 
treaty will not be deemed to have been abrogated or modified by a later statute unless 
such purpose on the part of Congress has been clearly expressed. In this case, the contrary 
appears from the committee reports and the debates in Congress upon the Act of 1930 and 
the consistent departmental practice existing before its reénactment. 
dj The 7 azel Tov was seized without warrant of law and the libels against it were properly 

Ismissed. 


1288 U.S. 102 (Preliminary print). 
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Mr. Justice Brandeis delivered the opinion of the court. 
The main question for decision is whether Section 581 of the Tariff Act of 
1930, c. 497, 46 Stat. 590, 747, is modified, as applied to British vessels sus- 
pected of being engaged in smuggling liquors into the United States, by the 
treaty between this country and Great Britain proclaimed May 22, 1924. 
(43 Stat. 1761.) That section— which is a reénactment in identical language 
of § 581 of the Tariff Act of 1922, c. 356, 42 Stat. 858, 979—declares that offi- 
cers of the Coast Guard are authorized to stop and board any vessel at any 
place within four leagues [12 miles] of the coast of the United States “to 
examine the manifest and to inspect, search and examine” the vessel and 
any merchandise therein; and if it shall appear that any violation of any law 
of the United States has been committed by reason of which the vessel or 
merchandise is liable to forfeiture, it shall be the duty of such officers to seize 
the same. 

On the evening of November 1, 1930, the British motor screw Mazel Tov— 
a vessel of speed not exceeding 10 miles an hour—was discovered by officers 
of the Coast Guard within four leagues of the coast of Massachusetts and 
was boarded by them at a point 1114 miles from the nearest land. The 
manifest was demanded and exhibited. Search followed, which disclosed 
that the only cargo on board, other than ship stores, was unmanifested intoxi- 
cating liquor which had been cleared from St. Pierre, a French possession. 
The vessel, ostensibly bound for Nassau, a British possession, had, when 
boarded, been cruising off our coast with the intent that ultimately the liquor 
should be taken to the United States by other boats. But the evidence in- 
dicated that she did not intend to approach nearer than four leagues to our 
coast; and, so far as appeared, she had not been in communication with our 
shores and had not unladen any part of her cargo. The boarding officers 
seized the Mazel Tov at a point more than 10 miles from our coast; took her 
to the Port of Providence; and there delivered the vessel and cargo to the cus- 
toms officials. 

The Collector of Customs, acting pursuant to § 584 of the Tariff Act of 
1930, assessed against Frank Cook, as master of the Mazel Tov, a penalty 
of $14,286.18 for failure to include the liquor in the manifest. By § 584, if 
merchandise not described in the manifest is found on board a vessel “bound 
to the United States,” the master is subject to a penalty equal to its value, 
and the merchandise belonging or consigned to him is subject to forfeiture. 
By § 594, whenever a master becomes subject to a penalty, the vessel may be 
seized and proceeded against summarily by libel to recover the penalty. The 
Government proceeded, in the federal court for Rhode Island, to collect the 
assessed penalty by means of libels against both the cargo and the vessel. 
The cases were consolidated. 

Cook, claiming as master and bailee of the vessel and as consignee and 
claimant of the cargo, alleged that the Mazel Tov was of British registry and 
owned by a Nova Scotia corporation. He answered to the merits; and ex- 
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cepted to the jurisdiction on the ground that the “vessel was not seized within 
the territorial limits of any jurisdiction of the United States, but, on the con- 
trary, was captured and boarded at a point more than four (4) leagues from 
the coast,” and that “it was not the intention at any time to enter any of the 
territorial limits of the United States.” 

The District Court, having found the facts above stated, dismissed the 
libels. 51 F. (2d) 292. The Government appealed to the Circuit Court 
of Appeals, which held that the treaty did not “effect a change in the customs- 
revenue laws of the United States wherein Congress had fixed a four league 
protective zone”; reversed the judgments; and remanded the cases to the 
District Court for further proceeding. 56 F. (2d) 921. This court granted 
certiorari! 287 U.S.—. 

Cook contends, among other things, that by reason of the treaty between 
the United States and Great Britain proclaimed May 22, 1924 (43 Stat. 1761), 
the seizure was unlawful under the laws of the United States; that the au- 
thority conferred by § 581 of the Tariff Act of 1922 to board, search and seize 
within the four league limit, was, as respects British vessels,? modified by the 
treaty so as to substitute for four leagues from our coast, the distance which 
“can be traversed in one hour by the vessel suspected of endeavoring to com- 


1 The view that the treaty modified the limits within which British vessels might be seized 
for violation of the laws prohibiting alcoholic liquors is supported by the following cases: 
The Frances Louise, 1 F. (2d) 1004; The Marjorie E. Bachman, 4 F. (2d) 405; The Sagatind, 
11 F. (2d) 673, 675; The Over the Top, 5 F. (2d) 838, 844; Ford v. United States, 10 F. (2d) 
339, 347, affirmed, 273 U.S. 593; Hennings v. United States, 13 F. (2d) 74, 75; United States 
v. Ferris, 19 F. (2d) 925, 926; United States v. Schouweiler, 19 F. (2d) 387; compare United 
States v. Cargo ex British Schooner Patara, 40 F. (2d) 74. In other cases the view has been 
expressed that the treaties did not restrict, at all events, the right of seizure. The Vinces, 20 
F. (2d) 164, 174, affirmed sub nom. Gilliam v. United States, 27 F. (2d) 296 (compare id., p. 
301); The Panama, 6 F. (2d) 326, 327; The Resolution, 30 F. (2d) 534, 537-538; The Pescawha, 
45 F. (2d) 221, 222. Compare, also, the following cases in which seizure was made within 
twelve miles but in which it does not appear whether it was made within an hour’s sailing 
distance or whether the question of the effect of the treaties was raised. The Mistinguette, 
27 F. (2d) 738; United States v. 63 Kegs of Malt, 27 F. (2d) 741; The Newton Bay, 30 F. (2d) 
444, affirmed, 36 F. (2d) 729; The Amaranth, 35 F. (2d) 872; The Marion Phillis, 36 F. (2d) 
688; The Deauville, 49 F. (2d) 372; The Thorndyke, 53 F. (2d) 239; The Miss C. B., 59 F. (2d) 
744. 

’ Similar treaties have been entered into with fifteen other countries: Norway, July 2, 1924 
(43 Stat. 1772); Denmark, July 25, 1924 (43 Stat. 1809); Germany, August 11, 1924 (43 Stat. 
1815); Sweden, August 18, 1924 (43 Stat. 1830); Italy, October 22, 1924 (43 Stat. 1844); 
Panama, January 19, 1925 (43 Stat. 1875); Netherlands, April 8, 1925 (44 Stat. 2013); 
Cuba, June 19, 1926 (44 Stat. 2395); Spain, November 17, 1926 (44 Stat. 2465); France, 
March 12, 1927 (45 Stat. 2403); Belgium, January 11, 1928 (45 Stat. 2456); Greece, Febru- 
ary 18, 1929 (45 Stat. 2736); Japan, January 16, 1930 (46 Stat. 2446); Poland, August 8, 1930 
(46 Stat. 2773); Chile, November 26, 1930 (46 Stat. 2852). The only substantial difference 
in these treaties is in Article One, dealing with the general principle of a three-mile limit; in 
the treaties with Great Britain, the Netherlands, Germany, Cuba, Panama and Japan, the 
principle is declared to be accepted, while in the others rights and claims in that regard are 
declared to be reserved. 
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mit the offense”; that Congress by reénacting § 581 in the Tariff Act of 1930 
intended to continue in force the modification effected by the treaty; and, 
hence, that the Mazel Tov, being a British vessel of a speed not exceeding 
10 miles an hour, could not be lawfully boarded, searched and seized at a dis- 
tance of 1114 miles from the coast because suspected of “endeavoring to im- 
port or have imported alcoholic beverages into the United States in violation 
of the laws there in force.” 

The Government insists that the treaty did not have the effect of so modi- 
fying § 581 of the Act of 1922; and that, if it did, the reénactment of § 581 
without change, by the Act of 1930, removed the alleged modification. It 
contends further that the validity of the seizure was not material; and if ever 
material had been waived. 

The treaty provides, among other things, as follows: 


Article I. The high contracting parties declare that it is their firm 
intention to uphold the principle that 3 marine miles extending from 
the coast line outwards and measured from low-water mark constitute 
the proper limits of territorial waters. 

Article II. (1) His Britannic Majesty agrees that he will raise no 
objection to the boarding of private vessels under the British flag outside 
the limits of territorial waters by the authorities of the United States, 
its territories or possessions in order that enquiries may be addressed to 
those on board and an examination be made of the ship’s papers for the 
purpose of ascertaining whether the vessel or those on board are en- 
deavoring to import or have imported alcoholic beverages into the United 
States, its territories or possessions in violation of the laws there in force. 
When such enquiries and examination show a reasonable ground for 
suspicion, a search of the vessel may be instituted. 

(2) If there is reasonable cause for belief that the vessel has com- 
mitted or is committing or attempting to commit an offense against the 
laws of the United States, its territories or possessions prohibiting the im- 
portation of alcoholic beverages, the vessel may be seized and taken into 
a port of the United States, its territories or possessions for adjudication 
in accordance with such laws. 

(3) The rights conferred by this article shall not be exercised at a 
greater distance from the coast of the United States, its territories or 
possessions than can be traversed in one hour by the vessel suspected 
of endeavoring to commit the offense. In cases, however, in which the 
liquor is intended to be conveyed to the United States, its territories or 
possessions by a vessel other than the one boarded and searched, it shall 
be the speed of such other vessel boarded, which shall determine the 
— from the coast at which the right under this article can be ex- 
ercised. 


We are of opinion that the decrees entered by the District Court should 
have been affirmed. 

First. It is suggested on behalf of the Government that the power to search 
and seize within the twelve-mile zone, conferred upon officers of the Coast 
Guard by Section 581 of the Tariff Act of 1922, was unaffected by the treaty, 
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save that the British Government agreed not to protest where the seizure was 
within an hour’s sailing distance of the coast. The argument is that the 
treaty settled the validity of the seizure only for those cases where it was 
made within the limits described in the treaty; and that since this seizure 
was made beyond one hour’s sailing distance from the coast the treaty did 
not apply.’ In construing the treaty its history should be consulted. Com- 
pare United States v. Texas, 162 U.S. 1; Oklahoma v. Texas, 260 U. S. 606; 
Nielsen v. Johnson, 279 U. 8. 47, 52. Both its language and its history show 
that the high contracting parties did not intend so to limit its operation. The 
preamble states that they entered into the treaty “being desirous of 
avoiding any difficulties which might arise between them in connection with 
the laws in force in the United States on the subject of alcoholic beverages.” 
The history reveals that serious differences had arisen between the two Gov- 
ernments in that connection; and that, for the purpose of resolving them, 
the parties determined to deal completely with the subject of search and 
seizure, beyond our territorial limits, of British vessels suspected of smug- 
gling liquors. 

Prior to the Eighteenth Amendment the United States had never attempted, 
in connection with the enforcement of our customs laws, to board foreign 
vessels beyond the three-mile limit except where consent was implied from the 
fact that the vessel, being hailed, answered that she was bound for the United 
States, or where a vessel had been discovered violating our laws within the 
three-mile limit and, while endeavoring to escape, was hotly pursued. Al- 
though Hovering Acts conferring authority to board and search vessels, for- 
eign and domestic, “within four leagues of the coast,” had existed since the 
foundation of our Government, see Act of August 4, 1790, c. 35, § 31, 1 Stat. 
145, 164,4 the authority therein conferred had, prior to the Tariff Act of 1922, 
been in terms limited to inbound vessels; and no statute had purported to 
confer authority to seize foreign vessels beyond our territorial waters for 
violation of any of our laws, except in those few instances in which Congress 
acted pursuant to specific treaties.5 But soon after the Eighteenth Amend- 


* The argument was advanced by the Solicitor General as representing the view not of the 
Department of Justice but of other lawyers for the Government. 
, ‘Reénacted by Act of March 2, 1799, c. 22, § 71, 1 Stat. 627, 668; and see Rev. Stat. 

3067. 

The model for the American statutes was the British Hovering Act of 1736, 9 Geo. II, c. 35, 
§ 23, which provided for the forfeiture of vessels under 100 tons into which foreign goods were 
taken within four leagues of the coast. Compare the earlier British Hovering Acts of 1709 and 
1718: 8 Anne, c. 7, § 17; 5 Geo. I,c. 11. In 1876 all existing hovering acts were repealed by 
the Customs Consolidation Act, 39 & 40 Vict., c. 36, which provides in Section 159 for the 
forfeiture of vessels belonging in whole or in part to British subjects or having half the per- 
sons on board British subjects, where the vessel is found, or discovered to have been, within 
three leagues of the coast; and for the forfeiture of other vessels found, or discovered to have 
been, within one league of the coast. For the development of the British law, see William E. 
Masterson, Jurisdiction in Marginal Seas, pp. 1-173. 

* For those acts, see Maul v. United States, 274 U. S. 501, 517, note 18. 
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ment took effect (January 16, 1920), vessels of British registry were found 
to be engaged in smuggling intoxicating liquors into the United States in 
sistent policy of our Government to release, upon protest, all British vessels 
were being boarded, searched and seized beyond the three-mile limit;’ and 
by § 581 of the Tariff Act of 1922 Congress undertook to sanction such action 
through enlarging the authority to board, search and seize beyond the three- 
mile limit so as to include foreign vessels although not inbound.® 

Both before and after the passage of the Tariff Act of 1922 it was the con- 
sistent policy of our Government to release, upon protest, all British vessels 
seized beyond the three-mile limit and not bound to the United States, un- 
less it appeared that the hovering vessel had, by means of her own small boats 
and crew, assisted in landing there contraband goods. Our Government 
deemed that exception an essential to the enforcement of our laws and con- 
sistent with the principles of international law.’° But the British Govern- 


¢ The note of the Secretary of State of June 26, 1922, to the British Ambassador, recites 
“that many of the ships engaged in the illegal smuggling of liquor into the United States are 
registered under the British flag and that large quantities of liquor are carried by such ves- 
sels” from British possessions. Dept. of State Press Release, February 16, 1927. 

7 The Henry L. Marshall (286 Fed. 260, 262) was seized August 12, 1921; the Grace and 
Ruby (283 Fed. 475) on February 23, 1922; the Marion L. Mosher on July 27, 1923 (United 
States v. United States Fidelity & Surety Co., unreported, decided August 13, 1923, in the 
District Court for the Eastern District of New York); the Louise F. (293 Fed. 933), on No- 
vember 5, 1923; the Island Home (13 F. (2d) 382), on November 24, 1923; the Muriel E£. 
Winters (6 F. (2d) 466), on January 6, 1924. For notices of other seizures of this kind, not 
resulting in adjudication, see Philip C. Jessup, The Law of Territorial Waters and Maritime 
Jurisdiction, pp. 254-256. 

In reply to a question in the House of Commons on June 6, 1923, concerning the number 
of British vessels seized, the Under Secretary of State for Foreign Affairs replied: ‘‘ Broadly 
speaking, some 20 or 25 cases are known to His Majesty’s Government where vessels, mostly 
of Canadian registry, have been seized. The seizures have occurred at varying distances 
from the shore, some within and some without the three-mile limit. The crews have nearly 
always been detained for varying periods. His Majesty’s Embassy at Washington have 
acted repeatedly, and in the strongest possible manner, to secure the release of vessels seized 
outside the three-mile limit, or inside it when a genuine case of distress seemed to be made 
out.” 164 Parliamentary Debates (Commons), 5th series, col. 2212. 

8 See Congressional Record, Vol. 62, Part 11, 67th Cong., 2d Sess., p. 11,593. An amend- 
ment to § 581, as reported, was proposed and withdrawn; the amendment would have made 
the section applicable specifically to searches and seizures for violation of the laws prohibit- 
ing alcoholic liquors. As enacted, however, the section did not fall short of the powers which 
the amendment would have granted in more particular terms. See Philip C. Jessup, The 

Law of Territorial Waters and Maritime Jurisdiction, p. 214. 

® See Report of the Attorney General, 1923, pp. 89-90. The practice was adopted of re- 
quiring a bond, on release, conditioned on the delivery of the cargo to the ports named in the 
clearance papers. Jbid. The class of vessels not released was extended, in the case of the 
Henry L. Marshall, to include a vessel beyond the three-mile limit, where, although the small 
boats were not the vessel’s own, there was unity of control over the vessel and boats. 286 
Fed. 260, affirmed, 292 Fed. 486. 

10 A statement of the American position is contained in a communication from the Secre- 
tary of State to the American Chargé d’Affaires ad interim in London, dated August 25, 
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ment declined to acquiesce in the propriety of the exception; declared that 
our practice of seizing vessels under those circumstances was not in harmony 
with the law of nations;1! protested against the seizure of any British vessel 
outside of the three-mile limit;!* and stated that insistence upon the prac- 
tice would be regarded as creating “a very serious situation.” 13 

With a view to removing the British objections, the Secretary of State pro- 
posed, on June 26, 1922, that a treaty be entered into “under which the au- 
thorities of each nation would be authorized to exercise beyond the three- 
mile limit of territorial waters a measure of control over vessels belonging 
to the other” and which would include specifically “reciprocal provisions au- 
thorizing the authorities of each Government to exercise a right of search of 
vessels of the other beyond the three-mile limit of territorial waters to the 
extent of twelve miles from the sbore.”!* The British Government declined 
definitely to entertain any such proposal.'® 

The decision rendered by this court on April 30, 1923, in Cunard Steamship 
Co. v. Mellon, 262 U.S. 100, led to the resumption of negotiations. It was 
there decided that the National Prohibition Act applied to all merchant ves- 
sels, foreign or domestic, within the territorial waters of the United States, 
and that the carrying of intoxicating liquors, either as cargo or as sea stores, 
through the territorial waters or into the ports and harbors of the United 
States is forbidden by that Act and the Eighteenth Amendment. The em- 
barrassment to British vessels and trade threatened by this decision was 
serious. Recognizing the urgent need of some arrangement between the 


1923. MS. Records, Dept. of State. And see the communication of the Secretary of State 
to the British Ambassador, January 18, 1923, in which the American position is declared to 
be supported by the view of the British Government concerning the seizure by the Russian 
authorities in 1888 of the British schooner Araunah (82 British and Foreign State Papers, p. 
1058). Dept. of State Press Release, February 16, 1927. See, also, the address of the Secre- 
tary of State before the Council of Foreign Relations, on January 23, 1924, printed in 18 
American Journal of International Law, p. 229. 

4 The British Government stated that by the Customs Consolidation Act of 1876 “ British 
municipal legislation is made to conform with international law.’’ Note of July 14, 1923, 
MS. Records, Dept. of State. For the Act, see note 4, supra. 

® The British Ambassador to the Secretary of State, December 30, 1922, Dept. of State 
Press Release, February 16, 1927. 

8 The British Chargé d’Affaires ad interim to the Secretary of State, July 10, 1923, Dept. 
of State Press Release, February 16, 1927. 

4 Letter to the British Ambassador, June 26, 1922, Dept. of State Press Release, February 
16, 1927. 

4% The British Ambassador to the Secretary of State, October 13, 1922, Dept. of State 
Press Release, February 16, 1927. 

On May 25, 1923, the British Ambassador addressed a note to the Secretary of State 
protesting against the application of the principle announced in this decision. A reply to 
this note was sent to the British Ambassador on June 6, 1923. MS. Records, Dept. of State. 
The British position was stated at length by Lord Curzon in the House of Lords on June 28, 
1923. 54 Parl. Deb. (Lords), 5th series, cols. 721-729. 

Protests were likewise sent by the Italian Government, on May 29, 1923; by the Belgian 
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two Governments which would permit the conduct by the British of legiti- 
mate trade and remove this obstacle to the operation of their vessels in the 
accustomed manner, the Secretary of State submitted to Great Britain, on 
June 11, 1923, the draft of a treaty designed to remove the friction between 
the two Governments. The draft did not refer specifically to intoxicating 
liquors. Article I provided, in general terms, that the authorities of each 
country should “within the distance of twelve geographical miles from its 
coasts” be permitted to board and search private vessels of the other to as- 
certain whether such vessels were engaged in an attempt to violate its laws 
“prohibiting or regulating the unloading near, or importation into its terri- 
tories of any article”; and “if there is reasonable cause for belief” that the 
vessel is so engaged to seize it. Article II, likewise, in general terms, provided 
that articles on private vessels of either nation listed as sea stores, or as cargo 
destined to a foreign port, the importation of which is prohibited, might be 
brought within the territorial waters of the other on condition that they be 
sealed “upon arrival of the vessel so destined within twelve geographical 
miles of the coasts” and be kept sealed continuously thereafter while within 
the territorial waters. 

This proposal of the Secretary of State also failed to meet with the ap- 
proval of the British Government because it was regarded as involving an 
extension of the limits of the territorial waters.17 The negotiations were, how- 
ever, continued; and ultimately the British Government submitted a counter- 
proposal, which sought to achieve the same results by different means. The 
British draft provided that the high contracting parties should declare “their 
firm intention to uphold the principle that three marine miles measured from 
low water mark constitute the proper limits of territorial waters”; and 
avoiding all language which could possibly indicate a contrary purpose, it 
made no reference to the twelve-mile limit. Moreover, the arrangement, 
instead of applying generally to merchandise subject to prohibitory or reg- 
ulatory laws, was to be limited specifically to intoxicating liquors; and no re- 
ciprocal rights were to be conferred. Each country was to secure the im- 
munity required to satisfy its peculiar need. The need of the United States 
was to be met by providing that His Britannic Majesty “will raise no objec- 
tion to the boarding,” etc., outside the territorial waters at no “greater dis- 
tance from the coast of the United States than can be traversed in one hour 

by the vessel suspected of” smuggling. The need of Great Britain was to be 
met by our allowing “British vessels voyaging to or from the ports or passing 
through the waters of the United States to have on board alcoholic liquors 


Government, on May 28, 1923; by the Netherlands Government, on June 1, 1923; by the 
Norwegian Government, on June 7, 1923; by the Portuguese Government, on July 25, 1923; 
by the Swedish Government, on May 31, 1923; and by the Danish Government, on June |, 
1923. Dept. of State Press Release, February 16, 1927. 

17 The British Chargé d’ Affaires ad interim to the Acting Secretary of State, September 17, 
1923, Dept. of State Press Release, February 16, 1927. 
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listed as sea stores or as cargo destined for a foreign port, provided that such 
liquor is kept under seal while within the jurisdiction of the United States.” ?* 

The draft of treaty submitted by the British Government was accepted with 
a few purely verbal changes. Thereby, as stated in Ford v. United States, 
273 U.S. 593, 609-610, this country secured “a definite fixing of the zone of 
legitimate seizure of hovering British vessels seeking to defeat the laws 
against the importation of liquor into this country from the sea.” 

Second. The treaty, being later in date than the Act of 1922, superseded, 
so far as inconsistent with the terms of the Act, the authority which had been 
conferred by § 581 upon officers of the Coast Guard to board, search and 
seize beyond our territorial waters. Whitney v. Robertson, 124 U. S. 190, 
194. For in a strict sense the treaty was self-executing, in that no legislation 
was necessary to authorize executive action pursuant to its provisions.® 

The purpose of the provisions for seizure in § 581, and their practical oper- 
ation, as an aid in the enforcement of the laws prohibiting alcoholic liquors, 
leave no doubt that the territorial limitations there established were modi- 
fied by the treaty. This conclusion is supported by the course of adminis- 
trative practice. Shortly after the treaty took effect, the Treasury Depart- 
ment issued amended instructions for the Coast Guard which pointed out, 
after reciting the provisions of Section 581, that “in cases of special treaties, 
the provisions of those treaties shall be complied with”; and called attention 
particularly to the recent treaties dealing with the smuggling of intoxicating 
liquors.2° The Commandant of -the Coast Guard, moreover, was informed 
in 1927 as the Solicitor General states, that all seizures of British vessels cap- 
tured in the rum-smuggling trade should be within the terms of the treaty and 
that seizing officers should be instructed to produce evidence, not that the ves- 
sel was found within the four-league limit, but that she was apprehended 
within one hour’s sailing distance from the coast. 

Third. The treaty was not abrogated by re-enacting § 581 in the Tariff 
Act of 1930 in the identical terms of the Act of 1922. A treaty will not be 
deemed to have been abrogated or modified by a later statute unless such 
purpose on the part of Congress has been clearly expressed. Chew Heong ». 
United States, 112 U. S. 536; United States v. Payne, 264 U. S. 446, 448. 
Here, the contrary appears. The committee reports and the debates upon 
the Act of 1930, like the re-enacted section itself, make no reference to the 


Phe Draft Treaty, left with the Secretary of State by the British Chargé d’Affaires, Decem- 
r 3, 1923. 

* Ford v. United States, 273 U. S. 593. Such was the view of the Secretary of State, 
expressed in a letter of March 3, 1924, to the Chairman of the House Committee on Foreign 
Affairs. See Hearings Before the Committee on Foreign Affairs, House of Representatives, 
on H. Res. 174, 68th Cong., Ist Sess., p.7. Compare, as to the meaning of “self-executing,”’ 
Edwin D. Dickinson, Are the Liquor Treaties Self-Executing? 20 American Journal of Inter- 
national Law, p. 444. 

*° Amendments to Instructions, Customs, Navigation, and Motor-Boat Laws and Duties 
of Boarding Officers, 1923, No. 3, issued December 11, 1924. 
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treaty of 1924. Any doubt as to the construction of the section should be 
deemed resolved by the consistent departmental practice existing before its 
reénactment. Compare United States v. G. Falk & Brother, 204 U.S. 143; 
Nagle v. Loi Hoa, 275 U. S. 475, 481; Brewster v. Gage, 280 U. S. 327, 337; 
McCaughn v. Hershey Chocolate Co., 283 U. S. 488, 492; United States v. 
Ryan, 284 U.S. 167,175. No change, in this respect, was made either by the 
Department of the Treasury or the Department of Justice after the Tariff 
Act of 1930. 

Searches and seizures in the enforcement of the laws prohibiting alcoholic 
liquors are governed, since the 1930 Act, as they were before, by the provisions 
of the treaty. Section 581, with its scope narrowed by the treaty, remained 
in force after its reénactment in the Act of 1930. The section continued to 
apply to the boarding, search and seizure of all vessels of all countries with 
which we had no relevant treaties. It continued also, in the enforcement of 
our customs laws not related to the prohibition of alcoholic liquors, to gov- 
ern the boarding of vessels of those countries with which we had entered into 
treaties like that with Great Britain. 

Fourth. As the Mazel Tov was seized without warrant of law, the libels 
were properly dismissed. The Government contends that the alleged il- 
legality of the seizure is immaterial. It argues that the facts proved show a 
violation of our law for which the penalty of forfeiture is prescribed; that the 
United States may, by filing a libel for forfeiture, ratify what otherwise 
would have been an illegal seizure; that the seized vessel having been brought 
into the Port of Providence, the federal court for Rhode Island acquired 
jurisdiction; and that, moreover, the claimant by answering to the merits 
waived any right to object to enforcement of the penalties. The argument 
rests upon misconceptions. 

It is true that where the United States, having possession of property, files 
a libel to enforce a forfeiture resulting from a violation of its laws, the fact 
that the possession was acquired by a wrongful act is immaterial. Dodge v. 
United States, 272 U. S. 530, 532. Compare Ker v. Illinois, 119 U. 8. 436, 
444. The doctrine rests primarily upon the common-law rules that any per- 
son may, at his peril, seize property which has become forfeited to, or for- 
feitable by, the Government; and that proceedings by the Government to 
enforce a forfeiture ratify a seizure made by one without authority, since rati- 
fication is equivalent to antecedent delegation of authority to seize. Gelston 
v. Hoyt, 3 Wheat. 246, 310; Taylor v. United States, 3 How. 197, 205-206. 
The doctrine is not applicable here. The objection to the seizure is not that 
it was wrongful merely because made by one upon whom the Government 
had not conferred authority to seize at the place where the seizure was made. 
The objection is that the Government itself lacked power to seize, since by 

the treaty it had imposed a territorial limitation upon its own authority. 
The treaty fixes the conditions under which a “vessel may be seized and taken 
into a port of the United States, its territories or possessions for adjudication 
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in accordance with” the applicable laws. Thereby, Great Britain agreed 
that adjudication may follow a rightful seizure. Our Government, lacking 
power to seize, lacked power, because of the treaty, to subject the vessel to 
our laws. To hold that adjudication may follow a wrongful seizure would 
go far to nullify the purpose and effect of the treaty. Compare United 
States v. Rauscher, 119 U.S. 407. 

The case differs from The Ship Richmond, 9 Cranch 102, and The Merino, 
9 Wheat. 391 where forfeitures of vessels wrongfully seized by our Navy were 
upheld.2*_ There, the vessels seized were of American registry; and the 
seizures did not violate any treaty, but were merely violations of the law of 
nations because made within the territory of another sovereign. In those 
cases it was held that the illegality of the seizures did not affect the venue of 
the action or the process of the court. Here, the objection is more funda- 
mental. It is to the jurisdiction of the United States. The objection is not 
met by distinguishing between the custody of the Coast Guard and the sub- 
sequent custody of the marshal. Nor is it lost by the entry of an answer to 
the merits. The ordinary incidents of possession of the vessel and the cargo 
yield to the international agreement. 

The decree of the Circuit Court of Appeals is 


Reversed. 

Mr. Justice Sutherland and Mr. Justice Butler are of opinion that in re- 
spect of British vessels engaged in smuggling intoxicating liquor into the 
United States the Treaty of 1924 was not intended to cut down the rights 
claimed by the United States under the hovering statutes in force since the 
organization of our government, but that it was the purpose of both countries 
to extend and enlarge such rights to enable the United States more effectively 
to enforce its liquor laws and that therefore the decree of the Circuit Court of 
Appeals should be affirmed. 

Mr. Justice Van Devanter took no part in the consideration or decision of 
this case. 


SUPREME COURT OF THE UNITED STATES 
THE UNITED STATES OF AMERICA v. SANTOS FLORES? 
Decided April 10, 1933 


The extension of the judicial power of the Federal Government “to all cases of 
admiralty and maritime jurisdiction” by Art. III, Sec. 2, of the Constitution is not limited 
by Art. I, Sec. 8, of the Constitution specifically granting to Congress the power “to define 
and punish piracies and felonies committed on the high seas, and offenses against the law 
of nations” and “to make rules concerning captures on land and water” so as to restrict 
the power to punish offenses outside the territorial limits of the United States to offenses 
occurring on the high seas. Article III, Sec. 2, of the Constitution confers on Congress 
power to define and punish offenses perpetrated by a citizen of the United States on board 


* See, also, The Homestead, 7 F. (2d) 413, 415. Compare United States v. Bowman, 260 
U.S. 94. 1 Advance sheets, U. S. Supreme Court Reports. 
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one of its merchant vessels lying in navigable waters within the territorial limits of another 
sovereignty. 

As the offense charged appears to have been committed on an American vessel while 
discharging cargo in port, the jurisdiction is not affected by the fact that the vessel was 
then at a point on the Congo River remote from the sea, where it does not affirmatively 


appear that the water is salt or tidal. 

While the criminal jurisdiction of the United States is in general based on the territorial 
principle, and criminal statutes of the United States are not by implication given extra- 
territorial effect, that principle has never been thought to be applicable to a merchant 
vessel which, for purposes of the jurisdiction of the courts of the sovereignty whose flag it 
flies to punish crimes committed upon it, is deemed to be a part of the territory of that 
sovereignty, and not to lose that character when in navigable waters within the territorial 


limits of another sovereignty. 


Mr. Justice Stone delivered the opinion of the court. 


By indictment found in the District Court for Eastern Pennsylvania, it was 
charged that appellee, a citizen of the United States, murdered another citizen 
of the United States upon the S. S. Padnsay, an American vessel, while at 
anchor in the Port of Matadi, in the Belgian Congo, a place subject to the 
sovereignty of the Kingdom of Belgium, and that appellee, after the commis- 
sion of the crime, was first brought into the Port of Philadelphia, a place 
within the territorial jurisdiction of the District Court. By stipulation it 
was conceded, as though stated in a bill of particulars, that the Padnsay, at 
the time of the offense charged, was unloading, being attached to the shore by 
cables, at a point two hundred and fifty miles inland from the mouth of the 
river. 
The District Court, following its earlier decision in United States ez rel 
Maro v. Mathues, 21 F. (2d) 533, affirmed, 27 F. (2d) 518, sustained a de- 
murrer to the indictment and discharged the prisoner on the ground that the 
court was without jurisdiction to try the offense charged —Fed.—. The case 
comes here by direct appeal under the Act of March 2, 1907, c. 2564, 34 Stat. 
1264, 18 U.S. C. § 682 and § 238 of the Judicial Code, as amended by Act of 
February 13, 1925, 28 U.S. C. § 335, the court below certifying that its deci- 
sion was founded upon its construction of § 272 of the Criminal Code, 18 U.S. 
C. § 4512 

Sections 273 and 275 of the Criminal Code, 18 U. 8S. C. §§ 452, 454, define 
murder and fix its punishment. Section 272, upon the construction of which 
the court below rested its decision, makes punishable offenses defined by other 
sections of the Criminal Code, among other cases, ““‘when committed within 
the admiralty and maritime jurisdiction of the United States and out of the 


2§272. ‘The crimes and offenses defined in this chapter shall be punished as herein 
prescribed: 

‘First: When committed upon the high seas, or on any other waters within the admiralty 
and maritime jurisdiction of the United States and out of the jurisdiction of any particular 
State, or when committed within the admiralty and maritime jurisdiction of the United 
States and out of the jurisdiction of any particular State on board any vessel belonging in 
whole or in part to the United States or any citizen thereof, or to any corporation created by 
or under the laws of the United States, or of any State, Territory, or District thereof. . . .” 
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jurisdiction of any particular state, on board any vessel belonging in whole 
or in part to the United States” or any of its nationals. And by § 41 of the 
Judicial Code, 28 U.S. C. § 102, venue to try offenses “committed upon the 
high seas or elsewhere out of the jurisdiction of any particular State or dis- 
trict,” is “in the district where the offender is found or into which he is first 
brought.” As the offense charged here was committed on board a vessel 
lying outside the territorial jurisdiction of a state, see Wynn v. United States, 
217 U.S. 234; United States v. Rodgers, 150 U.S. 249, 265, and within that of 
a foreign sovereignty, the court below was without jurisdiction to try and pun- 
ish the offense unless it was within the admiralty and maritime jurisdiction 
of the United States. 

Two questions are presented on this appeal, first, whether the extension of 
the judicial power of the Federal Government “to all cases of admiralty and 
maritime jurisdiction,” by Art. III, § 2 of the Constitution confers on Congress 
power to define and punish offenses perpetuated by a citizen of the United 
States on board one of its merchant vessels lying in navigable waters within 
the territorial limits of another sovereignty; and second, whether Congress 
has exercised that power by the enactment of § 272 of the Criminal Code under 
which the indictment was found. 

The court below thought, as appellee argues, that as § 8 of Art. I of the Con- 
stitution specifically granted to Congress the power “to define and punish 
piracies and felonies committed on the high seas, and offenses against the law 
of nations,” and “to make rules concerning captures on land and water,” that 
provision must be regarded as a limitation on the general provision of § 2 
of Art. III, that the judicial power shall extend “to all cases of admiralty and 
maritime jurisdiction” ; that as the specific grant of power to punish offenses 
outside the territorial limits of the United States was thus restricted to 
offenses occurring on the high seas, the more general grant could not be resorted 
to as extending either the legislative or judicial power over offenses committed 
on vessels outside the territorial limits of the United States and not on the high 
seas. 

Before the adoption of the Constitution, jurisdiction in admiralty and 
maritime cases was distributed between the Confederation and the individual 
states. Article IX of the Articles of Confederation provided that “the 
United States, in Congress assembled, shall have the sole and exclusive 
right and power . . . of establishing rules for deciding in all cases what cap- 
tures on land or water shall be legal, . . . appointing courts for the trial of 
piracies and felonies committed on the high seas and establishing courts for 
receiving and determining finally appeals in all cases of captures. . . .” So 
much of the general admiralty and maritime jurisdiction as was not included 
in this grant of power remained with the states. The powers thus granted 
were in substance the same as those later conferred on the national government 
by Article I, § 8 of the Federal Constitution. This section was adopted to 
carry out a resolution of the Convention “that the national legislature ought 
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to possess the legislative rights vested in Congress by the Confederation.” 
Its primary purpose and effect was to transfer to the newly organized govern- 
ment the powers in admiralty matters previously vested in the Confedera- 
tion.’ 

A proposal independently made and considered in the Convention that 
“the admiralty jurisdiction ought to be given wholly to the national govern- 
ment,” resulted in the adoption of Article III § 2, by which the judicial power 
of the United States was extended to all cases of admiralty and maritime 
jurisdiction.* 

This section has been consistently interpreted as adopting for the United 
States the system of admiralty and maritime law, as it had been developed 
in the admiralty courts of England and the Colonies, and, by implication, 
conferring on Congress the power, subject to well recognized limitations not 
here material,® to alter, qualify, or supplement it as experience or changing 
conditions may require. Panama R. R. Co. v. Johnson, 264 U.S. 375, 386, 
388; Crowell v. Benson, 285 U. S. 22, 39; see The Oconee, 280 Fed. 927; 
United States v. Bevans, 3 Wheat. 336, 389. 


3 On July 16, 1787, the Convention agreed nem. con. ‘‘that the national legislature ought to 
possess the legislative rights vested in Congress by the Confederation.”” This proposal was 
committed to the Committee of Detail in resolution VI, of July 26th. The Committee, on 
August 6th, in Article VII of their draft, recommended a provision, based on the articles of 
Confederation, which, as formulated by the Convention on August 17th, and amended in 
matters not now material by the Committee on Style, was included in Article I, § 8, of 
the Constitution. See Madison’s Diary, International Edition, pp. 260, 333, 340, 341, 
415, 416. 

4 On June 5, 1787, Wilson stated to the Convention that he thought the admiralty jurisdic- 
tion should be given wholly to the national government. Resolution XVI, which was re- 
ferred to the Committee on Detail on July 26th, provided that the jurisdiction of the na- 
tional judiciary ‘‘shall extend to cases arising under laws passed by the general legislature 
and to such other questions as involve the natural peace and harmony.” Wilson was one of 
the five members of the Committee on Detail, chosen on July 24th, which reported, August 
6th, Article XI, dealing with the jurisdiction of federal courts, and containing in § 3 a provi- 
sion extending the jurisdiction of the Supreme Court “‘to all cases of admiralty and maritime 
jurisdiction”’ which was ultimately incorporated in § 2 of Article III of the Constitution, as 
finally adopted. Madison’s Diary, International Edition, pp. 61, 336, 317, 318, 344. 

5In Panama R. R. Co. v. Johnson, 264 U. S. 375, 386, 387, the court said: ‘When all is 
considered, therefore, there is no room to doubt that the power of Congress extends to the 
entire subject and permits of the exercise of a wide discretion. But there are limitations 
which have come to be well recognized. One is that there are boundaries to the maritime 
law and admiralty jurisdiction which inhere in those subjects and cannot be altered by legis- 
lation, as by excluding a thing falling clearly within them or including a thing falling clearly 
without. Another is that the spirit and purpose of the constitutional provision require that 
the enactments,—when not relating to matters whose existence or influence is eonfined to 3 
more restricted field, as in Cooley v. Board of Wardens, 12 How. 299, 319,—shall be coexten- 
sive with and operate uniformly in the whole of the United States. Waring v. Clarke, 5 
How. 441, 457; The Lottawanna, 21 Wall. 558, 574, 577; Butler v. Boston & Savannah S. S. 
Co., 130 U. S. 527, 556, 557; In re Garnett, 141 U. S. 1, 12; Southern Pacific Co. v. Jensen, 
244 U. S. 205, 215; Knickerbocker Ice Co. v. Stewart, 253 U. S. 149, 164; Washington ». 
Dawson & Co., 264 U. S. 219; 2 Story Const., 5th ed., §§ 1663, 1664, 1672.” 
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In view of the history of the two clauses and the manner of their adoption, 
the grant of power to define and punish piracies and felonies on the high seas 
cannot be deemed to be a limitation on the powers, either legislative or judi- 
cial, conferred on the national government by Article III, §2. The two 
clauses are the result of separate steps independently taken in the Convention, 
by which the jurisdiction in admiralty, previously divided between the Con- 
federation and the States, was transferred to the national government. It 
would be a surprising result, and one plainly not anticipated by the framers 
or justified by principles which ought to govern the interpretation of a consti- 
tution devoted to the redistribution of governmental powers, if part of them 
were lost in the process of transfer. To construe the one clause as limiting 
rather than supplementing the other would be to ignore their history, and 
without effecting any discernible purpose of their enactment, to deny to both 
the states and the national government powers which were common attributes 
of sovereignty before the adoption of the Constitution. The result would be 
to deny to both the power to define and punish crimes of less gravity than 
felonies committed on vessels of the United States while on the high seas, 
and crimes of every grade committed on them while in foreign territorial 
waters. 

As we cannot say that the specific grant of power to define and punish 
felonies on the high seas operated to curtail the legislative or judicial power 
conferred by Art. III, § 2, we come to the question principally argued, whether 
the jurisdiction over admiralty and maritime cases, which it gave, extends 
to the punishment of crimes committed on vessels of the United States while 
in foreign waters. As was pointed out by Mr. Justice Story, in the course 
of an elaborate review of the history of admiralty jurisdiction, in DeLovio v. 
Boit, 7 Fed. Cas. 418, 438, admiralty “from the highest antiquity has exer- 
cised a very extensive criminal jurisdiction and punished offenses by fine and 
imprisonment.” ® The English courts have consistently held that jurisdic- 


6 In England, serious offenses committed ‘‘ upon the sea, or in any other haven, river, creek, 
or place where the admiral or admirals have or pretend to have power, authority or jurisdic- 
tion” were, after the statute 27 Henry VIII c. 4, and 28 Henry VIII, c. 15, tried according to 
the course of the common law before specially constituted admiralty courts, the judges of 
which were designated to sit by the Lord Chancellor. They were often common law judges 
who sat as commissioners for the trial of crimes within the admiralty and maritime jurisdic- 
tion. Holdsworth, History of English Law, 3d ed., Vol. I., 550-552; Hale, Pleas of the 
Crown, Vol. II, 17; Stephen, History of Criminal Law of England, Vol. II, 16-23; ef. Brooks, 
Trial of Captain Kidd, 40, 57. There is evidence that during the seventeenth century the 
courts of Virginia and Maryland tried felonies and piracies which, in England, would have 
been within the jurisdiction of the Admiralty Commissioners. See Crump, Colonial Ad- 
miralty Jurisdiction in the Seventeenth Century, 68. The practice under the statute, 28 
Henry VIII, c. 15, was extended to the Colonies in cases of “piracy, felonies and robberies,” 
by statute 11 and 12 William III, c.7. See 2 Stephen, supra 20. In Virginia, very shortly 
before the enactment of this statute, an act was passed adopting the provisions of the statute 
of Henry VIII. 3 Hening, Statutes at Large of Virginia, 176. For instances of minor of- 
fenses prosecuted in the Colonial Courts of Vice-Admiralty in the eighteenth century, see 
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tion is not restricted to vessels within the navigable waters of the realm, but 
follows its ships upon the high seas and into ports and rivers within the 
territorial jurisdiction of foreign sovereigns. Queen v. Carr & Wilson, 10 
Q. B. D. 76; Queen v. Anderson, L. R., 1 Crown Cases Reserved 161; 
Rex v. Allen, 1 Moody C. C. 494; see Rex v. Jemot, 1 Russell on Crimes, 4th 
ed. 153. 

The criminal jurisdiction of the United States is wholly statutory, see United 
States v. Hudson, 7 Cranch. 32, but it has never been doubted that the grant 
of admiralty and maritime jurisdiction to the federal government includes 
the legislative power to define and punish crimes committed upon vessels ly- 
ing in navigable waters of the United States. From the very organization 
of the government, and without intermission, Congress has also asserted the 
power, analogous to that exercised by English courts of admiralty, to punish 
crimes committed on vessels of the United States while on the high seas 
or on navigable waters not within the territorial jurisdiction of a state. The 
Act of April 30, 1790, c. 9, § 8, 1 Stat. 112, 113, provided for the punishment 
of murder committed “upon the high seas or in any river, haven, basin or 
bay out of the jurisdiction of any particular state,” and provided for the 
trial of the offender in the district where he might be apprehended or “into 
which he may first be brought.” § 12 of this Act dealt with manslaughter, but 
only when committed upon the high seas. It is true that in United States v. 
Bevans, 3 Wheat. 336, the prisoner, charged with murder on a warship in Bos- 
ton Harbor, was discharged, as was one charged with manslaughter commit- 
ted on a vessel on a Chinese river in United States v. Wiltberger, 5 Wheat. 76. 
But the judgments were based not upon a want of power in Congress to de- 
fine and punish the crimes charged, but upon the ground that the statute did 
not apply, in the one case, for the reason that the place of the offense was not 
out of the jurisdiction of a state, and in the other, because the offense, man- 
slaughter, was not committed on the high seas.” 


Hough’s Cases in Vice-Admiralty and Admiralty: King v. Booth (1730), p. 12; King v. 
Burgess (1748), p. 56; King v. White (1754), p. 81. Eighteenth century Vice-Admiralty 
commissions in the Colonies contain verbal grants of jurisdiction over crimes within the ad- 
miralty jurisdiction. Publications of Colonial Society of Massachusetts, Vol. II, 237, 238; 
Benedict on Admiralty, 5th ed., 787-811; Record Book of Maryland Court of Vice-Admiralty 
in Manuscripts Division of the Library of Congress, fols. 74, 82. And there is evidence of 
the trial of piracies in the Colonies, see Jameson, Privateering and Piracy in the Colonial 
Period, pp. 143, 278, note 1, 286, note 1; and see 577 to 580. Compare Rhode Island: Letters 
from Governors in America, 1756, P.R.O.: C.0.5.: 17, p. 639 (Ms. copy in Library of Con- 
gress), which indicates a trial at Providence for murder on the high seas in a special ad- 
miralty court constituted under the statutes 11 and 12 William IIIT. Captain Kidd, who was 
arrested in Boston prior to 1700 for murder and piracy on the high seas, was transported to 
England for trial before an admiralty court organized pursuant to royal commission (see 14 
Howell’s State Trials, 123, 147, 191) and this practice may well have continued after the 
statute of William ITI. 

7In United States v. McGill, 4 Dall, 425, Mr. Justice Washington, sitting in the Circuit 
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The Act of March 3, 1825, c. 65, § 4, 4 Stat. 115, provided for the punishment 
of any person committing murder “upon the high seas or in any arm of the 
sea or in any river, haven, creek, basin or bay, within the admiralty and mari- 
time jurisdiction of the United States and out of the jurisdiction of any par- 
ticular state,” and § 22 provided for the punishment of assault with a danger- 
ous weapon, committed under similar circumstances. The provisions of the 
latter section, carried into § 5346 of the Revised Statutes, were upheld in 
United States v. Rodgers, supra, as a constitutional exercise of the power of 
Congress to define and punish offenses occurring in American vessels while 
within territorial waters of another sovereignty. Rodgers had been convicted 
of assault with a dangerous weapon, committed on a vessel of the United 
States lying in the Detroit River within the territorial jurisdiction of Canada, 
and his conviction was sustained by this court. It was assumed that the 
statute was applicable only with respect to offenses committed on the high 
seas and waters tributary to them, and the decision turned on whether the 
Great Lakes were to be deemed “high seas” within the meaning of the statute. 
It was held that they were, and the power of Congress to punish offenses com- 
mitted on an American vessel within the territorial waters of Canada, tribu- 
tary to the Lakes, was expressly affirmed. 

As the offense charged here appears to have been committed on an Ameri- 
can vessel while discharging cargo in port, the jurisdiction is not affected by 
the fact that she was then at a point on the Congo remote from the sea, where 
it does not affirmatively appear that the water is salt or tidal. On this point 
also United States v. Rodgers, supra, is controlling, for there the offense 
committed within a foreign territorial jurisdiction was upon non-tidal fresh 
water.® 


Court in a case where the offense charged was murder committed on a vessel lying in the 
haven of Cape Francois, held that the statute did not apply where the mortal stroke was 
given on the vessel, but the death occurred on shore, since the murder was not committed on 
the high seas or any river, basin or bay. He doubted whether the offense thus committed 
was cognizable in admiralty in the absence of statute, but stated he had no doubt of the 
power of Congress to provide for it. 

§ By § 5, the provisions of the Act of 1825 were specifically made applicable to any offense 
“committed on board of any ship or vessel, belonging to any citizen or citizens of the United 
States, while lying in a port or place within the jurisdiction of any foreign state or sover- 
eign, by any person belonging to the company of said ship, or any passenger, on any other 
person belonging to the company of said ship, or any other passenger. . . .” This language 
was not, in terms, incorporated in the Revised Statutes. 

Daniel Webster, Chairman of the House Committee having in charge the bill which be- 
came the Act of 1825, pointed out in introducing it that the offenses for which it provided 
punishment had actually occurred upon our ships, while lying in the harbors of foreign na- 
tions and had gone unpunished for want of such legislation. Gall & Seaton’s Register of 
Debates in Congress, Vol. 1, cols. 154, 158. 

* That the jurisdiction in admiralty ‘‘extends as far as the tide ebbs and flows” was a 
convenient definition of its limits in the historic controversy over the conflicting claims of 
jurisdiction of the English courts of common law and admiralty over waters within the realm 
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The appellee insists that even though Congress has power to define and pun- 
ish crimes on American vessels in foreign waters, it has not done so by the 
present statute, since the criminal jurisdiction of the United States is based 
upon the territorial principle and the statute cannot rightly be interpreted 
to be a departure from that principle. But the language of the statute making 
it applicable to offenses committed on an American vessel outside the jurisdic- 
tion of a state “within the admiralty and maritime jurisdiction of the United 
States” is broad enough to include crimes in the territorial waters of a foreign 
sovereignty. For Congress, by incorporating in the statute the very lan- 
guage of the constitutional grant of power, has made its exercise of the 
power co-extensive with the grant. Compare The Hine v. Trevor, 4 Wall. 
555. 

It is true that the criminal jurisdiction of the United States is in general 
based on the territorial principle, and criminal statutes of the United States 
are not by implication given an extra-territorial effect. United States v. 
Bowman, 260 U.S. 94, 98; compare Blackmer v. United States, 284 U. S. 421. 
But that principle has never been thought to be applicable to a merchant ves- 
sel which, for purposes of the jurisdiction of the courts of the sovereignty 
whose flag it flies to punish crimes committed upon it, is deemed to be a part 


(see DeLovio v. Boit, 7 Fed. Cas. 418, 428; compare Waring v. Clarke, 5 How. 441, 453; 
United States v. Coombs, 12 Pet. 72; Manchester v. Massachusetts, 139 U. S. 240), a conflict 
which was but an aspect of the struggle for supremacy of the common law and the prerogative 
courts. Cf. Julius Goebel, Cases and Materials on the Development of Legal Institutions 
(1931), 225. But it is a very different question whether the traditional jurisdiction of ad- 
miralty conferred upon the United States by the Constitution, extends to non-tidal waters. 
In England public navigable waters are tidal, and with respect to them the terms have been 
used interchangeably. But there is nothing in the nature of maritime transactions or the 
maritime law, which is concerned with the affairs of vessels and those who sail, own, use or 
injure them, which need limit its application to tidal waters. See Benedict on Admiralty, 
5th ed., §§ 39, 43. This was recognized and acted upon by the Vice-Admiralty Courts in 
the Colonies. See Waring v. Clarke, supra, 454, 455, 456. In Queen v. Anderson, L. R. 1 
Crown Cases Reserved 161, Mr. Justice Blackburn, in upholding the admiralty jurisdiction 
over manslaughter committed on a British ship forty-five miles up the River Garonne, said, 
p. 169, that “‘the jurisdiction of the Admiralty extends over vessels, not only when they are 
on the open sea, but also when in places where great ships do generally go.’’ And in Rex ». 
Allen, 1 Moody C. C. 494, the judges of England upheld the admiralty jurisdiction of the 
crime of larceny committed on a British vessel on a Chinese river, twenty or thirty miles 
from the sea, although it did not appear that the water was tidal. Following the decision in 
The Genesee Chief, 12 How. 443, that there was constitutional power in Congress to extend 
the admiralty jurisdiction to non-tidal waters of the United States navigable in fact, civil 
jurisdiction of admiralty over a collision occurring in the non-tidal waters of the Detroit 
River within the territorial jurisdiction of Canada, was sustained in The Eagle, 8 Wall. 15, 
and a like jurisdiction over a crime defined and punished by Act of Congress was sustained in 
United States v. Rodgers, 150 U. S. 249. See also The Magnolia, 20 How. 296; The Hine ». 
Trevor, 4 Wall. 555; and In re Garnett, 141 U. S. 1, 17, 18, where Mr. Justice Bradley said, 
p. 18, that ‘‘we have no hesitation in saying that the Savannah River from its mouth to the 
highest point to which it is navigable is subject to the maritime law and the admiralty juris- 
diction of the United States.” 
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of the territory of that sovereignty, and not to lose that character when in 
navigable waters within the territorial limits of another sovereignty. United 
States v. Rodgers, supra; compare Thomas v. Lane, 2 Sumner 1; Queen v. 
Anderson, supra; Queen v. Carr & Wilson, supra; Rex v. Allen, supra; Rex v. 
Jemot, supra. This qualification of the territorial principle in the case of 
vessels of the flag was urged by Mr. Webster while Secretary of State, in his 
letter to Lord Ashburton 1° of August 1, 1842, quoted with approval in United 
States v. Rodgers, supra, 264, 265. Subject to the right of the territorial 
sovereignty to assert jurisdiction over offenses disturbing the peace of the port, 
it has been supported by writers on international law, and has been recognized 
by France, Belgium, and other continental countries, as well as by England 
and the United States. See Moore, International Law Digest, Vol. 2, 287, 
297; Fiore, International Law Codified, translated by E. M. Borchard, 192, 
193; Wheaton, International Law, Vol. I, 245; Hall, International Law, 8th 
Ed. 253-258; Jessup, The Law of Territorial Waters, 144-193. 

In view of the wide recognition of this principle of extra-territorial jurisdic- 
tion over crimes committed on merchant vessels and its explicit adoption in 
United States v. Rodgers, supra, we cannot say that the language of the pres- 
ent statute punishing offenses on the United States vessels out of the jurisdic- 
tion of a state, “when committed within the admiralty and maritime 
jurisdiction of the United States,” was not intended to give effect to it. If 
the meaning of the statute were doubtful, the doubt would be resolved by the 
report on these sections by the Special Joint Committee on the Revision of 
the Laws, 60th Congress, 1st Sess., Rep. 10, part 1, p. 10, in which it was 


10 “Tt is natural to consider the vessels of a nation as parts of its territory, though at sea, as 
the State retains its jurisdiction over them; and, according to the commonly received custom, 
this jurisdiction is preserved over the vessels even in parts of the sea subject to a foreign do- 
minion. This is the doctrine of the law of nations, clearly laid down by writers of received 
authority, and entirely conformable, as it is supposed, with the practice of modern nations. 
If a murder be committed on board of an American vessel by one of the crew upon another 
or upon a passenger, or by a passenger dn one of the crew or another passenger, while such 
vessel is lying in a port within the jurisdiction of a foreign State or sovereignty, the offense is 
cognizable and punishable by the proper court of the United States in the same manner as if 
such offence had been committed on board the vessel on the high seas. The law of England 
is supposed to be the same. It is true that the jurisdiction of a nation over a vessel belonging 
to it, while lying in the port of another, is not necessarily wholly exclusive. We do not so 
consider or so assert it. For any unlawful acts done by her while thus lying in port, and for 
all contracts entered into while there, by her master or owners, she and they must, doubtless, 
be answerable to the laws of the place. Nor, if her master or crew, while on board in such 
port, break the peace of the community by the commission of crimes, can exemption be 
claimed for them. But, nevertheless, the law of nations, as I have stated it, and the statutes 
of governments founded on that law, as I have referred to them, show that enlightened na- 
tions, in modern times, do clearly hold that the jurisdiction and laws of a nation accompany 
her ships not only over the high seas, but into ports and harbors, or wheresoever else they 
may be water-borne, for the general purpose of governing and regulating the rights, duties, 
and obligations of those on board thereof, and that, to the extent of the exercise of this 
jurisdiction, they are considered as parts of the territory of the nation herself.” 6 Webster’s 
Works, 306, 307. 
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pointed out that the jurisdiction extends to vessels of the United States when 
on navigable waters within the limits of a foreign state, and “all cases arising 
on board such vessels while on any such waters, are clearly cases within the 
admiralty and maritime jurisdiction of the United States.” 

A related but different question, not presented here, may arise when juris- 
diction over an offense committed on a foreign vessel is asserted by the sov- 
ereignty in whose waters it was lying at the time of its commission, since 
for some purposes, the jurisdiction may be regarded as concurrent, in that the 
courts of either sovereignty may try the offense. 

There is not entire agreement among nations or the writers on international 
law as to which sovereignty should yield to the other when the jurisdiction is 
asserted by both. See Jessup, the Law of Territorial Waters, 144-193. The 
position of the United States, exemplified in Wildenhus’s Case, 120 U. S. 1, 
has been that at least in the case of major crimes, affecting the peace and tran- 
quillity of the port, the jurisdiction asserted by the sovereignty of the port 
must prevail over that of the vessel. In that case the Belgian consul sought 
release on habeas corpus of Wildenhus, a seaman, who was held in a New 
Jersey jail on a charge of homicide committed on a Belgian vessel lying in 
New Jersey waters, on the ground that Article XI of the convention between 
Belgium and the United States of March 9, 1880, 21 Stat. 781, gave consular 
officers of the sovereignty of the vessel sole cognizance of offenses on board 
ship, except those of a nature to disturb the tranquillity and public order on 
shore and those involving a person not belonging to the crew. The court con- 
strued the convention as inapplicable to the crime of murder and upheld the 
jurisdiction of the local court as conforming to the principles of international 


law. Itsaid, p. 12: 


And so by comity it came to be generally understood among civilized 
nations that all matters of discipline and all things done on board which 
affected only the vessel or those belonging to her, and did not involve the 
peace or dignity of the country, or the tranquillity of the port, should be 
left by the local government to be dealt with by the authorities of the 
nation to which the vessel belonged as the laws of that nation or the in- 
terests of its commerce should require. But if crimes are committed on 
board of a character to disturb the peace and tranquillity of the country 
to which the vessel has been brought, the offenders have never by comity 
or usage been entitled to any exemption from the operation of the local 
laws for their punishment, if the local tribunals see fit to assert their 


authority. 


This doctrine does not impinge on that laid down in United States v. Rod- 
gers, supra, that the United States may define and punish offenses committed 
by its own citizens on its own vessels while within foreign waters where the 
local sovereign has not asserted its jurisdiction." In the absence of any con- 


1 That the doctrines are not in conflict was pointed out by Webster in his letter to Lord 
Ashburton, quoted supra note 9. See also Hall, International Law, 8th ed., 255-256. 
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trolling treaty provision, and any assertion of jurisdiction by the territorial 
sovereign, it is the duty of the courts of the United States to apply to offenses 
committed by its citizens on vessels flying its flag, its own statutes, interpreted 
in the light of recognized principles of international law. So applied the in- 
dictment here sufficiently charges an offense within the admiralty and mari- 
time jurisdiction of the United States and the judgment below must be 
Reversed. 


BOOK REVIEWS AND NOTES* 


An Undiplomatic Diary. By the American member of the Inter-Allied Mili- 
tary Mission to Hungary, 1919-1920, Major General Harry Hill Bandholtz, 
U.S. A. Edited by Fritz-Konrad Kriiger. New York: Columbia Uni- 
versity Press, 1933. pp. xxxii, 394. Index. $3.50. 


The dire consequences of defeat in the great war fell with unequal weight 
upon the different Central Powers. While Germany lost her overseas colo- 
nies, she retained all her continental territory. The Austro-Hungarian Em- 
pire was split into fragments. The new Czechoslovakian state took the lion’s 
share, receiving not only those states which were its natural components, such 
as Moravia, Bohemia and Slovakia, but also a large slice of Hungary. The 
unfortunate Tyrolians were handed over to the tender mercies of Italy, and 
Hungary—which had entered the war with Germany and Austria with less 
enthusiasm than any of the others—was robbed of her most productive terri- 
tory for the benefit of Serbia, Czechoslovakia and Roumania. The social 
demoralization in Hungary which followed the Armistice, and in particular 
the vague idealism of the Karolyi republic, and the period of Bolshevik con- 
trol under the infamous Bela Kun, created an atmosphere through which the 
framers of the Treaty of Trianon viewed the destiny of unhappy Hungary. 
The preoccupation of the Supreme War Council at Paris with questions of 
larger importance robbed Hungary of any aid in her struggle against Com- 
munism, and the Roumanians, who came to oust the Bolsheviks, remained to 
pillage and devastate the country, and seized and occupied Budapest in defi- 
ance of the orders of the Supreme Council. This led to the appointment of 
an Inter-Allied Military Commission, composed of general officers of the 
armies of Great Britain, France, Italy and the United States, who were sent 
to Hungary with instructions to superintend the disarmament of that country, 
and to see that the Roumanian troops withdrew. Major General Harry Hill 
Bandholtz, the American member of this mission, arrived at Budapest on 
August 10, 1919, and remained there until February 10, 1920. The diary 
which he kept during this period records the events in which he participated, 
and his impressions of the people with whom he had to deal. 

Four days’ contact with Roumanian officials led our diarist to wire the 
American Mission in Paris his opinion that the Roumanians were doing their 
utmost to delay matters in order to complete the loot of Hungary, and that so 
far as he could see, their progress to date in complying with the Supreme 
Council’s desires was negative rather than positive. This first impression 
was emphasized and deepened with further experience. Before long, he be- 
came convinced that the Roumanian Government had no intention of stopping 


*The JouURNAL assumes no responsibility for the views expressed in book reviews or 
notes.—Eb. 
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the requisition of Hungarian property, or of returning anything they already 
had seized. General Bandholtz’s principal efforts during his six months so- 
journ in Budapest were a constant endeavor to prevent the Roumanians from 
continuing to loot Hungary, and to get them to comply with the orders of the 
Supreme Council; efforts which were rendered more difficult by the intrigues 
between the Roumanians and the French and, to some extent, the Italian 
members of the Mission. A personal visit, accompanied by General Gorton, 
the British representative, at the end of August, 1919, to some of the places 
where reports had been received from Hungarian sources that the Roumanians 
were making seizures, led him to record that: “It is remarkable that so far as 
we have been able to verify, not a single Hungarian complaint has been exag- 
gerated.” 

Despite all representations and protests, the Roumanians continued to plun- 
der, “and apparently have not the slightest intention of letting up until they 
have cleaned Hungary out of everything worth taking.” 

The diary is filled with references to the “thievish propensities” of the 
Roumanian officials in Budapest. Nothing of any value was overlooked 
upon which they could lay hands,—railroad locomotives and cars, cattle and 
foodstuffs, even milk that had been supplied for children’s hospitals,—all 
were shipped away to Roumania. On October 3, 1919, General Bandholtz 
records: “The Roumanians kept on with their lying statements that all req- 
uisitions had ceased on September the sixteenth, but nevertheless they are 
continuing daily.” 

Three days later, he was informed that the Roumanians were at the Na- 
tional Museum with a whole flock of trucks, and proposed to take away many 
of the works of art. He went directly to the museum, took the keys from the 
director, and sealed the doors, with a notice stating it was done by order 
of the Inter-Allied Military Commission. 

The history of the six months’ sojourn of General Bandholtz is one of cease- 
less effort to protect unfortunate Hungary from the thefts, depradations, and 
plunder of the Roumanian troops and officials. 

On more than one occasion, he routed Roumanian troops and prevented 
the accomplishment of their nefarious purposes with the use of his riding 
crop. During a visit he was making to Prime Minister Huszar towards the 
end of his sojourn, the Prime Minister admired a heavy riding crop which 
the General was carrying, and asked if it were the same one with which he 
had driven a company of Roumanians out of the palace court yard, and which 
had been his sole weapon when he stood guard over the government office 
when the Roumanians were threatening to come up and arrest the whole 
cabinet. Upon his answering in the affirmative, the Prime Minister asked 
that he turn the crop over to their National Museum. “So I suppose,” the 
General notes, “that will be the end of my fine old riding crop, which I shall 
miss damnably.” This riding crop is now among the most admired histori- 
cal souvenirs exhibited in the museum at Budapest. 
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During all this period, telegrams and letters sent to the Supreme War 
Council in Paris, frequently were delayed in transmission, and seldom were 
promptly answered. The problems of readjustment after the war were 
infinite and complicated, and those of Hungary received but little attention 
from the gods in Paris. Through it all, it is pleasant to note that General 
Bandholtz records the steadfast codperation and aid he received from Gen- 
eral Reginald St. George Gorton, his British colleague. These two men saw 
eye to eye. Upon his retirement from the commission in December, 1919, 
General Gorton wrote expressing his great regret that their association should 
be terminated, and expressing his admiration “for your energy and ability 
which have inspired our meetings, as much as your flowers of speech and 
elegancies of metaphor have enlivened them.” 

With the others, General Graziani, the French, and General Mombelli, the 
Italian, it was not always the same. Outwardly, there was courteous inter- 
course, but there was also constant intriguing with the Roumanians which 
the blunt outspoken American General frequently dragged into the light and 
thwarted by frankly ventilating the process. Yet when he retired, General 
Bandholtz wrote to his colleagues that “your patience under the steady fire 
of my Americanisms has been admirable. . . . I shall ever retain most pleas- 
ant and affectionate recollections of each and all,” to which General Graziani 
replied: “Like you, I shall ever retain pleasant memories of those four months 
of collaboration, which has always been marked so plainly by harmony, 
cordiality and frankness.” Frankness, there certainly was, as the diary elo- 
quently testifies! 

On November 19, 1919, the United States Senate definitely rejected the 
Versailles Treaty, and on December 13, under instructions from the Ameri- 
can Government, General Bandholtz withdrew from the Inter-Allied Military 
Commission. He was, however, retained in Hungary as American Military 
Commissioner until February 9, 1920, when he left Budapest with many ex- 
pressions of regret, affection and esteem from all classes of the Hungarian 
people. In one of the last entries in his diary, General Bandholtz sums up 
his opinions concerning the problems he had dealt with, in the following 


language: 


Personally, I came here rather inclined to condone or extenuate much 
of the Roumanian procedure, but their outrageous conduct in violation 
of all international law, decency, and humane considerations, has made 
me become an advocate of the Hungarian cause. Turning over por- 
tions of Hungary with its civilized and refined population will be like 
turning over Texas and California to the Mexicans. The Great Powers 
of the Allies should hang their heads in shame for what they allowed to 
take place in this country after an armistice. . . . The Hungarians cer- 
tainly have many defects, at least from an American point of view, but 
they are so far superior to any of their neighbors, that it is a crime 
against civilization to continue with the proposed dismemberment of 


this country. 
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Written from day to day, with unstudied ease of manner and vigor of ex- 
pression, this diary is a valuable contribution to the history of the painful 
period of social and national readjustment which followed the Armistice, 
and a record of the great and valuable part which many Americans, soldiers 
and civilians, were taking in the settlement of various post-war problems, up 
to the time when partisan political considerations in the United States pre- 
vailed over enlightened idealism and America withdrew her hand from the 
plough to which it had been put on April 7, 1917. 

Grorce W. WICKERSHAM 


Principes de Droit International Privé selon la Loi et la Jurisprudence Fran- 
caises. By E. Bartin. Paris: Editions Domat-Montchrestien, 1932. 
pp. 522. Fr. 65. 

This is the second volume of Bartin’s treatise on the Conflict of Laws. 
Differing from other writers, this eminent civilian seeks to tie up closely the 
rules of the conflict of laws with the local law to which they relate, that is, to 
“nationalize” them. He looks for the underlying reason that gave rise to a 
given rule of the local law, and on the basis thereof he applies the conflict of 
laws rule. According to the author’s views, if the primary purpose of the 
French local law is the protection of the individual and the family, the per- 
sonal (national) law should control from the standpoint of the conflict of 
laws; so far as the security of commerce is the paramount consideration, the 
local law should govern. Much difficulty is experienced by Bartin when a 
particular rule of private law is deemed to serve different ends, and these 
cannot be reconciled with each other in his scheme of the conflict of laws. 

The application of the personal law and of the local law is considered in 
the volume under review. Part I takes up the subjects of capacity and the 
family law; Part II, the subjects of torts, including that of master and 
servant, and the formalities of juristic acts. In a subsequent part of his 
work Bartin proposes to consider the French rules so far as they relate to 
the property régime or fall within the so-called doctrine of the autonomy of 
the will. 

In the development of the various topics, Bartin departs from the tradi- 
tional mode of following the order laid down by the civil and commercial 
codes. Thus we find a discussion of agreements relating to inheritance, 
gambling contracts, and agreements to submit to arbitration following a 
consideration of “capacity,” for the reason that the primary objective of the 
civil law rules relating thereto is deemed to be the protection of the indi- 
vidual. Bartin thus gives to the application of the personal law a wider scope 
than has been customary in France and other continental countries. 

The author’s constant insistence upon the necessity of deriving the conflict 
of laws rules from the objectives of the civil law repeatedly suggests the query 
whether the provisions of the French civil law are well advised, or whether 
the conflict of laws decisions of the French courts relating thereto are sound. 
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Because of this, Bartin’s approach to the subject is extremely stimulating to 
students of French law. His methodology is valuable also to all interested 


in the conflict of laws. Eenrst G. LORENZEN 


Répertoire de Droit International. Edited by A. de Lapradelle and J.-P. 
Niboyet. Tomes VII-X. Paris: Librairie du Recueil Sirey. 1930, 1931. 
pp. 685, 706, 814, 778. Fr. 120 each. 

These last four volumes, following upon earlier ones reviewed in previous 
numbers of this JouRNAL, bring the Répertoire to completion. The editors 
may well congratulate themselves upon having successfully accomplished 
their task of an encyclopedic survey of the whole field of public and private 
international law; and there is no doubt but that the results of their labors 
should be of immense service to the practitioner. For they not only cover 
every topic of present interest in the two related branches of the law, but they 
offer precise and accurate information upon each separate subject and give 
analytical classifications and detailed bibliographies which enable the student 
to codrdinate and supplement the summary of the law included in the text. 

Volume VII continues the series of studies in the private international law 
of each separate country, including a valuable study of the law in Soviet 
Russia and in Germany. These are followed by an excellent monograph on 
International Penal Law, and a long article on Egypt which gives a useful 
analysis of the two parallel jurisdictions of the native and the mixed courts. 
Volume VIII contains a careful description of the rights and obligations of 
aliens and the general state of the law in their regard. Volume IX is sig- 
nificant for the exhaustive treatment of the subject of Nationality, which 
includes a specific study of nationality in each separate country. Volume X 
is chiefly taken up with topics of private law, notably Merchant Ships, Cor- 
porate Bodies (personnes morales), Renvoi, and Succession and Wills. 

Wide as is the range of the Répertoire and fresh as are the general articles 
and special monographs that it contains, the editors have already foreseen 
the need of keeping the material it contains constantly up to date. For the 
law upon many of the topics covered by the Répertoire is changing from year 
to year, and its latest developments must be made available to the interna- 
tional lawyer, who is concerned not merely with the theory of the law but 
with concrete problems of daily practice. Hence the editors once more call 
attention to the fact that the Revue de Droit International Privé will main- 
tain a connection with the Répertoire and serve to keep its readers in touch 
with new material. Moreover, they promise a supplement to the Répertoire 
which will fill up the gaps which any encyclopedia must leave in a field where 


changes are so rapid. C. G. Fenwick 
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Transactions of the Grotius Society. Vol. 17, 1931. London: Sweet & Max- 
well, Ltd., 1932. pp. xviii, 194. 10s. 

Transactions of the Grotius Society. Vol. 18,1932. London: Sweet & Max- 
well, Ltd., 1933. pp. xviii, 198. 10s. 


These two volumes contain the papers read before the Grotius Society dur- 
ing the calendar years 1931 and 1932. Unlike most other Societies of this 
character which hold an annual meeting for the general discussion of a number 
of subjects, the Grotius Society holds a number of meetings during the year 
at irregular intervals, and a single paper is read at each meeting followed by 
a discussion thereon. For instance, in 1931 meetings were held on February 
4and 19, March 2 and 26, April 23, May 14 (which was the annual meeting for 
the transaction of business), June 18, November 19, December 3 and 10. Ten 
meetings were also held during the year 1932. 

The papers reproduced in the 1931 volume are as follows: “The First Con- 
ference for the Codification of International Law” by Alejandro Alvarez, “ Re- 
cent Insurance Legislation” by A. O. Pickering, “The Problem of Nation- 
alities” by Robert Redslob, “The International Status of India” by Lanka 
Sundaram, “The Iraq Treaty, 1930” by S. G. Vesey-Fitzgerald, “Sanctions” 
by J. L. Brierly, “The Judicial Policy for the Settlement of International 
Disputes” by M. A. Caloyanni, “Some International Aspects of Divorce 
and Nullity” by W. Latey, “The Economic Weapon as a Means of Peaceful 
Pressure” by Sir Anton Bertram, and “Diplomatic Claims in Respect of In- 
juries to Companies” by W. E. Beckett. Those contained in the 1932 volume 
are as follows: “Nationality in the Succession States of Austria-Hungary” 
by Sir Walter Napier, “The Laws of War in Occupied Territory,” by Sir 
Arnold Wilson, “The Problem of the Inter-State Criminal Law” by E. 8. 
Rappaport, “The Netherlands and the Law of Neutrality during the Great 
War” by W. J. M. van Eysinga, “The Austro-German Customs Régime before 
the Permanent Court,” by F. A. Vali, “The Balkan Union, the Balkan Con- 
ferences, and the Balkan Pact” by M. A. Caloyanni, “The New Doctrine of 
Recognition” by Sir John Fischer Williams, “The Kingdom of the Yemen,” by 
Lt. Col. Harold Jacob, “The Revision of Treaties” by Paul de Auer, and 
“The Anglo-American Conception of Due Process of Law” by W. J. Heyting. 

Of particular interest to American readers are the paper on “Sanctions” 
by Professor J. T. Brierly, and that entitled “The New Doctrine of Recogni- 
tion” by Sir John Fischer Williams. Professor Brierly rightly assumes that 
international law is habitually observed, that there exists no criminal class 
among states, and that deliberate breaches of the law are very rare in the 
international system. Most present day disagreements among nations, he 
holds, result from a difference of opinion as to what is the law. He thinks 
that we may go too far in drawing an analogy between the sanctions of 
municipal law for the coercion of individuals and those that may be applied 
in international law for the coercion of nations. 

Sir John Fischer Williams subjects to a critical analysis the so-called Stim- 
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son doctrine of the non-recognition of any situation, treaty or agreement 
entered into by other nations in violation of the treaties of the United States. 
The author seeks to ascertain what is meant by the use of the word “rec- 
ognize” in this new doctrine as compared with the acknowledged use of the 
term “recognition” in international law. He asks whether the doctrine is 
meant to introduce the far-reaching principle that a state shall have the right 
to determine the legality of treaties entered into by other states. He further 
discusses whether the new doctrine is intended as a sanction for international 


law or whether it will itself require a sanction to make it effective. 
Georce A. FINcH 


Diplomatic Relations between the United States and Brazil. By Lawrence 
F. Hill. Durham: Duke University Press. pp. x, 322. Index. $3.50. 
Early agents to Brazil were obviously chosen on the basis of party loyalty, 

not diplomatic graces and astuteness. The niceties of Court life irked them. 

More to the point seemed the questions of illegal seizure, tariff discrimina- 

tions, impressment of Yankee seamen, and securing the release of Americans 

involved in local revolts. Only two agents, prior to 1850, were either popular 
or successful. Threats of retaliation and withdrawal proved ill-chosen dip- 
lomatic weapons. 

Although the United States officially considered trade in African slaves 
as piracy, Brazilians carried on such principally under the Stars and Stripes, 
or in vessels built by Americans for that purpose. This inconsistency and 
the subsequent “diplomacy of the two New Yorkers”—Secretary Seward 
and General James Watson Webb—during the American Civil and Par- 
aguayan Wars destroyed the remaining friendly feeling between the two 
governments. Webb’s withholding of some $50,000 of claim funds to “reward 
partisans” in the States should certainly be condemned. 

After the Civil War, some four thousand Southerners “disgusted with free 
niggers” and the “dastardly crimes connected with Reconstruction” sought 
new homes in Brazil. Although most of the colonists came to grief, some 
prospered and their descendants are making appropriate contribution to 
Brazilian development. 

With the overthrow of the monarchy in 1889, relations became more cor- 
dial. Cleveland’s actions during the Misiones and Venezuelan boundary 
disputes, and Secretary Root’s visit to Rio in 1906, drew the nations still 
closer together. In 1905 the respective legations were raised to the rank of 
embassies. And Brazil followed the United States into the World War 
against Germany. 

Professor Hill has written a very readable, stimulating, well-balanced, 
and accurate study. His bibliography indicates a thorough exploitation of 
the official manuscripts in Washington and considerable published Brazilian 
material. The chapters on “The Abolition of the African Slave Trade to 
Brazil,” “Opening Brazilian Rivers to World Commerce,” and “Confederate 
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Exiles to Brazil,” are especially noteworthy. It is to be regretted, however, 
that the work did not also include a treatment of the last decade. In any case, 
Professor Hill has made a welcomed and valuable contribution to the study of 
Inter-American Relations. E. T. Parks 


War Debts and World Prosperity. By Harold G. Moulton and Leo Pas- 
volsky. New York: The Century Company (for the Brookings Institu- 
tion), 1932. pp. xx, 498. Index. $3.00. 


The Lausanne Conference of 1932 having enunciated a totally new policy 
with reference to reparations and other debts growing out of the war, Dr. 
Moulton and Mr. Pasvolsky, with their collaborators of the Institute of Eco- 
nomics, undertake to round out a period of ten years of study of the prob- 
lem of the war debts with a restatement of “the principles upon which sound 
adjustments must eventually be based.” They succeed admirably in their 
modest aim of helping to clarify the intricate issues involved. 

In language readily understood by the layman, the learned authors ex- 
plain the economics of international debt payment, pointing out that inter- 
national debts, like domestic debts, can be paid only by goods or services, 
and that a nation, like a corporation, can in the long run make payments 
abroad only out of net income—which means out of an excess of exports 
over imports. Reviewing the origin of all the war debts and the various at- 
tempts at final settlement prior to 1932, they recognize that there is no legal 
connection between reparations and the inter-Ally debts, but they demon- 
strate that “in practice these obligations have been from the outset inex- 
tricably interrelated parts of a single problem of world war liquidation.” 
The original debt funding agreements between the United States and its 
European debtors having been predicated upon capacity to pay, which was 
determined largely by the expectation of substantial reparation payments 
to those debtors, the practical abolition of reparations, under the Lausanne 
settlement, is shown to render inevitable, in logic as well as fact, a recon- 
sideration of the debt funding agreements. The attempts to collect obliga- 
tions resulting from the destructive processes of the war have, in the authors’ 
opinion, served only to impede the restoration of the international economic 
equilibrium which exists under conditions of normal trade and financial 
development. They grant that the obliteration of the war debts would not 
alone restore world prosperity, but their analysis leads them unmistakably 
to the conclusion “that the restoration and maintenance of world prosperity 
will be rendered much easier if the disorganizing effects of the war debt pay- 
ments are eliminated once and for all.” Epcar TURLINGTON 


General Index to International Law Situations, Topics, Discussions, Docu- 
ments, and Decisions. Naval War College. Vols. I-XXX, 1901-1930. 
Washington: Government Printing Office, 1933. pp. ii, 332. 


Professor George Grafton Wilson, who prepared all but the first of the 
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thirty volumes which make up this series, has placed the profession of inter- 
national law under obligation to him for the preparation of this General In- 
dex of the series. The only criticism that one may make occurs at the very 
beginning of the volume, namely, that Professor Wilson omitted his name 
from the title page, and we are left to infer, after reading the introduction, 
that he is the compiler. 

The annual discussions held at the Naval War College under the guidance 
of Professor Wilson have related to current subjects of importance in inter- 
national law occurring from year to year, and the thirty years during which 
these discussions took place have witnessed incidents and situations involv- 
ing practically every rule and principle included in the science known gen- 
erally as international law. In addition to the lectures and discussions, the 
annual volumes have reprinted the texts of important documents and deci- 
sions. All of these papers are included in a single analytical index, and an 
examination of the entries immediately suggests that one is dealing with the 
topical headings of a modern encyclopedia of international law. The gen- 
eral doctrines of international law are analyzed into many sub-topics; each 
country has sub-entries showing the subjects under discussion with it; and 
each person, author, incident or case is separately entered in the alphabet. 

The issuance of this general index increases by many fold the value of the 
annual volumes, and libraries which receive the index should lose no time in 
completing, if necessary, their sets of the thirty annual volumes. 

Gerorce A. FIncu 


Permanent Court of International Justice. Seventh Annual Report. (Pub- 
lications of the Permanent Court of International Justice, Series E, No. 7). 
Leyden: A. W. Sijthoff, 1931. pp. 467. FI. 6.50. 

Permanent Court of International Justice. Eighth Annual Report. (Pub- 
lications of the Court, Series E, No. 8). Leyden: A. W. Sijthoff, 1932. 
pp. 488. Fl. 6.50. 

These reports cover the years June 15—June 15, 1931 and 1932 respectively. 
The contents follow the general plan of the series adopted in previous reports. 
Chapter I includes the composition of the Court and special chambers, with 
biographical notes on the judges. Chapter II reproduces the Statute and 
Rules of Court. Chapter III deals with the Court’s jurisdiction (1) in con- 
tested cases (ratione materiae and ratione personae, (2) as an advisory body, 
and (3) special missions entrusted to the Court. In this chapter the two 
volumes reproduce official documents regarding the proposed adherence of 
the United States, such as President Hoover’s message to the Senate of 
December 10, 1930, the memorandum of Mr. Root submitted to the Senate 
Committee on Foreign Relations January 21, 1931, Secretary of State Stim- 
son’s letter of March 22, 1932, to Senator Borah, and the report of the Com- 
mittee on Foreign Relations to the Senate June 1, 1932. 

Chapters IV and V contain summaries of the judgments, orders and ad- 
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visory opinions rendered during the years under review, preceded by the 
general list of cases submitted to the Court. Chapter VI consists of addenda 
to the digest of decisions of the Court in application of the Statute and Rules. 
Chapters VII and VIII give data regarding the Court’s publications and 
finances, Chapter IX a comprehensive bibliography of publications con- 
cerning the Court, and Chapter X the texts of instruments covering the juris- 
diction of the Court. Sub-titles in several of the chapters contain informa- 
tion concerning the Registry of the Court, reproduction of the correspondence 
with the League of Nations concerning the enlargement of the Court’s 
premises in the Peace Palace, and an analytical index of the judgments and 
opinions of the Court. 

This series of annual reports gives every evidence of being prepared with 
meticulous care and with the intention of providing in convenient and acces- 
sible form all information in the possession of the Registry that might be 
called for by any one interested in the Court’s organization and work. The 
volumes should be on the shelves of every well-equipped library which 
makes any claim to serve the needs of international lawyers and students or 
of statesmen officially concerned with the judicial settlement of international 
disputes. 

Georce A. FINCH 


China’s Foreign Relations, 1917-1931. By Robert T. Pollard. New York: 
Macmillan Co., 1933. pp. xiv,416. Index. $3.50. 


This work covers satisfactorily one of the most interesting and important 
periods in the history of China’s foreign relations, that which began with 
the struggle to bring China into the World War on the side of the Allied and 
Associated Powers and closing with the Japanese invasion of Manchuria in 
September, 1931. 

The author reminds us that Japan, although one of the Allies, opposed 
China’s entrance into that group, as did Dr. Sun Yat-sen also. The failure 
of China’s program at the Peace Conference in Paris and the large measure 
of success attained at the Washington Conference of 1921-22 are fully cov- 
ered in Chapters III and VII. Relations with Russia, whose boundaries 
march with those of China for more than three thousand miles, have for two 
and a half centuries been regarded by Chinese as of primary importance. 
During the period under consideration these relations were disturbed by the 
Soviet Revolution in Russia and the operations of Allied and Associated 
armies in Siberia. Chapter V, “The Liquidation of Russian Interests in 
China,” and Chapter VI, “The Recognition of Soviet Russia,” give a satis- 
factory account of these matters. The successful attempt of the Nanking 
Government to secure tariff autonomy, and its failure to obtain the assent 
of the most powerful states to the abolition of extraterritoriality, are treated 
in Chapters X and XI. 

The effect upon China’s foreign relations of Dr. Sun’s activities, and of 
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the strife between Canton and Peking is noted. The triumph of the Nation- 
alist party and the increase of friction between China and Japan bring the 
reader with the close of the book to the year 1931. A brief résumé of sub- 
sequent events to July, 1932, is given in the preface. The author expresses 
the opinion that “some sort of international conference . . . will be 
necessary before the situation in the Orient is finally liquidated.” Numer- 
ous notes add to the value of the work. Citations are from writers of rec- 


ognized authority. 
E. T. WILLIAMS 


A Manual Digest of Common International Law. With Theoretical and 
Historical Introductions and a Discussion of the Future of International 
Law. By Pitman B. Potter. New York and London: Harper & Bros., 
1932. pp. xxii, 284. Index. $2.50. 

This book is intended for use in challenging beginning students. It is 
described as a “pedagogic device,” and the author frankly states that “the 
correctness of the rules as stated” in manual digest form “almost becomes of 
minor importance—though the writer believes them to be correct statements, 
of course.” Leaning backward to avoid “a false air of perfect reliability,” 
he has attempted to produce targets which would lead the students shooting 
at them to seek “ultimate correct” statements. In an effort “to state the 
existing body of international law, the bulk of that law, and nothing but that 
law,” he sought to “resist personal bias most steadfastly,” and to set forth 
the “common” law “as is.” This is done in the manual digest proper, 
which consists of 274 paragraphs, occupying less than 60 pages. It is 
prefaced by two sections devoted respectively to “theory” (88 pages) and 
to “history” (36 pages), and it is followed by a collection of texts in the form 
of codes or draft codes (70 pages). 

It is difficult for the reviewer to see how this volume can be useful in the 
hands of a teacher other than the author. The “digest” so successfully 
avoids an “air of perfect reliability” that the reviewer finds it impossible to 
believe that some of the statements have any connection with the “existing” 
law. In form, in substance, and in selection, some of them cannot serve 
even as a point of departure. An attempt to state “existing” law, apart 

1 The following statements indicate the character of the Digest: 

‘* §3. Consent, individual. The consent of the individual state to a rule of international 
law must be given before a rule of that law may be applied to that state.” 

“‘ $161. Treaties, accession and adhesion. Non-contracting states may accede to a treaty 
only with the consent of the original signatories, but a state acceding to a treaty is bound as 
though a ratifying signatory thereof; states merely adhering to or recognizing a treaty be- 
tween other states are not so bound.” 

“* $198. National action; questions of right. States are entitled to decide for themselves 
upon the substance and extent of their rights under international law.” 

“* $212. Use of force; war. Any state may undertake against another state or its govern- 
ment hostilities intended to coerce that state or government into compliance with its de- 
mands (war).” 
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from legislation, apart from modern developments, and apart from current 
efforts, does not deserve the student’s any more than the lawyer’s attention. 
A course based on this “digest,” even partly, would seem to be of ques- 
tionable value either for students who intend to go on to professional 
law study or for students who seek only a smattering knowledge of the sub- 
ject. The author’s statement of theory is interesting, at times provocative, 
and it deserves fuller treatment; but the reviewer cannot look forward with 
any enthusiasm to the contemplated “volume of documentary materials 
illustrating the rules of this digest.” 
Man.ey O. Hupson 


Economic Disarmament. A Study on International Codperation. By J. H. 
Richardson. London: George Allen & Unwin, Ltd., 1931. pp. 224. In- 
dex. 7s. 6d. 

The author is Professor of Industrial Relations in the University of Leeds 
and was formerly a member of the research staff of the International Labor 
Office. Although his approach is necessarily that of the economist, he main- 
tains a fairly consistent thesis throughout the book that the progressive 
removal of barriers to international economic codperation would not only in- 
crease the standards of living but also make a necessary contribution to the 
establishment of world peace. He maintains that economic nationalism was 
greatly intensified by the recognition in the peace treaties of national claims 
involving the formation of new states. He regards the development of in- 
ternational codperation in the fields of production, commerce, finance and 
labor as among the major functions of the League of Nations. He discusses 
successively the effect of tariff and other trade barriers, international or- 
ganization of production and trade, the regulation of labor standards and 
monetary stability. The parts of the book devoted to British tariff policies 
and to the regulation of labor standards through the League seem unduly 
long in proportion to matters more immediate to general economic disarma- 
ment. The chapter on monetary stability, on the other hand, is particularly 
interesting in view of the sessions of the World Economic Conference. The 
author has made a helpful contribution to a clearer understanding of the 
economic problems involved in current international relations. 

ArtTHurR K. KuHN 


Das Schvlrecht der europdischen Minderheiten. 5. Jugoslawien. By Paul 

Rihlmann. Berlin: Reimar Hobbing, 1932. pp. 126. 

This is the fifth volume in a series of studies, edited by Professor Riihlmann, 
on the school-rights of the European minorities. The first two introductory 
chapters expound a general approach to the problem of minorities from the 
established German viewpoint, discussed by the author and by other Ger- 
man scholars in other publications. An attempt in the direction of im- 
partiality is made by citing the opinion of Professor Nikié, of Yugoslavia, 
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regarding the treaties for the protection of minorities. The most valuable 
parts of the book are those reprinting the pertinent parts of the minorities 
treaties and the various school laws of Yugoslavia of 1929 and 1931. The 
appendix contains the official Yugoslav report of 1929 on the school affairs 
(with the author’s criticism), and a list of public schools with the German 
sections. 

As a presentation of the German outlook, the volume can be considered as 
valuable, though there seems no end to such publications coming from Ger- 
many. It is particularly interesting to note that the author believes that 
the French viewpoint concerning rule over foreign minorities is imprac- 
ticable, because it is static, and that the Anglo-Saxon idea of federation 
seems to give more hope for a final solution, because it is dynamic, not stop- 
ping at trifles, but basing its application on the psychological roots of the 


problem. JosePH S. Roucek 


Die Rechtsprechung des Stdndigen Internationalen Gerichtshofs in Rechts- 
sdtzen Dargestellt. By Karl Schmid. Stuttgart: Ferdinand Enke, 1932. 
pp. 283. Index. Rm. 23. 

This volume, published as a double number in the Tiibinger Abhandlungen 
zum Offentlichen Recht, sets forth rules of law as the author believes it pos- 
sible to derive them from pronouncements of the Permanent Court of Inter- 
national Justice. Into it has been put a great amount of labor in analysis 
of materials, interpretation and classification according to the adopted plan. 
Intended primarily for German users, the basic propositions and explanatory 
footnotes have been given in German, while quotations from the court’s offi- 
cial publications are ordinarily in French. 

The classification is under three main heads, Das materielle gemeine Vél- 
kerrecht (275 sub-titles) , Das Recht der internationalen Streiterledigung (122 
sub-titles), and Das particuldre Volkerrecht (31 sub-titles). Since, as ex- 
plained in the author’s introduction, the court itself has not in all cases given 
general expression to the Rechtssdtze believed to underlie its decisions, it has 
sometimes been thought necessary to derive these from combinations of ma- 
terial. In some cases the author has offered passages from Series C for the 
purpose of illustration, while making use primarily of quotations from judg- 
ments and advisory opinions, including dissenting opinions. 

The difficulties in such a task are apparent. Questions arise as to the 
relative weight to be given to different pronouncements of the court. What- 
ever disagreement there may be with the author’s formulations from the 
tribunal’s utterances, there should be appreciation of the undertaking. The 
usefulness of Dr. Schmid’s work for reference has been increased by his in- 
clusion of one index to court publications in order of series and number, an- 
other to key-words, and a third to treaties, laws and names of public 


organizations. 
Rosert R. WILsoNn 
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Derecho Internacional Piblico. By Alberto Ulloa. Lima: Sanmarti y 

Cia, 1929. Tomo II, pp. ii, 466. Index. 

This volume by Professor Ulloa, of the University of Lima, continues his 
survey of international law, the first part of which appeared in 1926.1 The 
earlier volume was concerned principally with the theory of the subject; this 
one is in large part a factual statement of existing law and recent develop- 
ments in the international field, presented in a matter of fact style, arranged 
by numbered topics for a university course. 

Part IV, the first section of this volume, covers jurisdiction, representa- 
tion, treaties, general rules of international responsibility, and the pacific 
settlement of disputes. Part V is concerned with international organization 
dnd international conferences. Part VI, a very short section, covers meas- 
ures falling short of war, particularly intervention. 

Dr. Ulloa is distinctly critical of the Treaty of Versailles. Victory does 
not create rights. The principle of reparations because of war guilt does 
not work, since as an international sanction it can function only with the 
aid of triumphant force. As for disarmament and world peace, the solu- 
tion is to form a national conscience for peace in every people. If interna- 
tional life is to be tranquillized and organized, it requires not the disappear- 
ance or diminution of nationalism, but its affirmation in a greater peace pro- 
gram. International law must be looked at as a product of political realities 
determined by interests, principally economic, which it is necessary to control 
with moral elements, which can be fortified only by public opinion. The 
League of Nations up to the present has been an organ of international co- 
operation largely administrative in character, but the possibilities for future 
development are infinite. 

A comprehensive chapter is devoted to the development of the Monroe 
Doctrine, the Pan American Conferences, the Pan American Union, the 
meaning of Pan Americanism, and the Brum plan for an American League 
of Nations. The whole policy of the United States in Latin America is 
criticized in detail. The Monroe Doctrine, as a part of this policy, is sub- 
ject to a new interpretation from day to day and serves to further the politi- 
cal and economic interests and ambitions of the United States in the states 
to the south of her. 

Dr. Ulloa’s work is well documented, especially the sections dealing with 
the affairs of the American continents. The subject matter is treated largely 
from a Latin American point of view, and Peruvian practice is stressed 
throughout. 

LAVERNE BURCHFIELD 


1See review in this JouRNAL, Vol. 22 (1928), p. 234. 
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La Contribution de ’ Amérique Latine au Développement du Droit Inter- 
national Public et Privé. By J.-M. Yepes. Paris: Librairie du Recueil 
Sirey, 1931. pp. 109. 

In his lectures before the Académie de Droit International, Professor 
Yepes, a Colombian jurist, has rightfully insisted that the countries of Latin 
America have made notable contributions to the principles and the practice 
of international law, public and private. Latin America cannot be dealt 
with as an entity, but the similarity of the interests of all of the Latin 
American states during the first century of their independent existence has 
led to substantial agreement upon certain doctrines which have had special 
support among governments and jurists of Latin America. The author be- 
lieves that the basic concepts of international organization implicit in the 
Covenant of the League of Nations were reflected in South America as early 
as the draft convention of Panama in 1826. He discusses the codifications 
elaborated, and in part adopted, under the auspices of the Inter-American 
Conferences. He discusses the Monroe Doctrine from the double aspect of 
United States policy and as confirmation of principles previously maintained 
by Latin American countries. He defends the Drago Doctrine against the 
innovations of General Horace Porter. He explains the various proposals 
emanating from Latin American countries for the peaceful settlement of in- 
ternational disputes. The book closes with a defense of the term “American 
International Law.” Perhaps if the phrase adopted had been “doctrines 
peculiar to Latin America,” agreement of opinion might have been reached 
even between such fervid disputants as Alcorta and Calvo, or Alvarez and 


Sa Viana. 


ArtTHuur K. KvuHN 
Briefer Notices 


The Policy of the United States with respect to the League of Nations. 
By Clarence A. Berdahl. (Geneva: Librairie Kundig, 1932. pp. 129. Fr. 
7. Index.) This volume contains one of several series of lectures organized 
by the Graduate Institute of International Studies at Geneva on the policies 
of various states with respect to the League of Nations. Professor Berdahl 
in his five lectures reviews the history of American opinion from the begin- 
nings of the League idea in the United States, discusses American influence 
in the establishment of the League, enters with some heat into the contro- 
versies in the Senate and in the presidential campaign of 1920, and out- 
lines the gradual approach by the United States to the official co- 
operation with the League which has characterized the administrations of 
Presidents Coolidge and Hoover. H. W. TEemp_e 


International Relations from a Catholic Standpoint. Edited by Stephen J. 
Brown, S. J. (London: Brown & Nolan, Ltd., 1932. pp. xvi, 199. 3/6 
net.) The editor of this small volume has undertaken to translate from the 
French and adapt slightly to the use of English readers a group of four studies 
dealing with the application of Christian principles to modern international 
relations. The opening study by Pére Delos examines the principles and 
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furnishes a brief but admirable summary of the teaching of the Catholic 
Church upon the moral personality of the state and the “principle of order” 
in international society. Canon Leman contributes an historical survey of 
the work of the Catholic Church for peace, which lays chief stress upon the 
feudal period and the work of the popes for peace in the Middle Ages. Mar- 
cel Prelot follows with an account of the organization and activity of the 
League of Nations, while Joseph Danel explains the purposes and work of 
the International Organization of Labor. The last two parts seek to show 
the conformity of the League and the Labor Office on many points with the 
teaching of recent papal encyclicals. An appendix contains a “Program of 
Studies” drawn up for the Irish Section of the Catholic Union of Interna- 
tional Studies. C. G. Fenwick 


Constitution Provisoire et Lois Organiques de la Republique Chinoise. 
Official translation in French from the original Chinese text. (Shanghai: La 
Presse Orientale, 1932. pp. ii, 120. Index.) The Provisional Constitution 
of the Republic of China, adopted May 12, 1931, and promulgated June 1, 
1931, comprises 89 articles under seven chapters and is contained in 12 pages 
of the printed volume. The remainder of the publication contains the laws 
dealing with the organization of the National Government which have been 
passed since the adoption of the Constitution. These laws are classified un- 
der seven headings, namely: “Organization of the National Government,” 
“Commissions Directly Dependent Upon the National Government,” “Laws 
Relating to the Executive Yuan or Department, the Legislative Yuan and 
the Judicial Yuan,” “Laws Governing Administration of the Civil Service 
Examinations,” and “Laws Relating to the Auditing Department of the 
Government.” The Constitution itself, after a short preamble, deals with 
General Principles (Chapter I), Rights and Duties of the People (Chapter 
II), Essential Principles of the Political Reconstruction Period (Chapter 
III), Economic Welfare of the People (Chapter IV), Education of the 
Citizen (Chapter V), and Division of Powers between the Central and Local 
Governments (Chapters VI-VII). 

During the provisional period of political reconstruction, the National 
Congress of the Kuomintang Delegates exercise governmental powers in 
the name of the people. During intermissions of the latter, the Central Ex- 
ecutive Committee of the Kuomintang exercise the said powers. The book is 
of value as source material for a study of the history of the constitutional 
development of the Chinese Republic since it was first established. 

C. M. BisHop 


The Permanent Court of International Justice. Its Constitution, Pro- 
cedureand Work. By Alexander P.Fachiri. (2ded. London: Oxford Uni- 
versity Press, 1932. pp. viii, 416. Index. $4.75.) The contents of this 
second edition of Fachiri’s work as compared with the first edition have been 
increased by about one-fourth by additional pages and by the use of smaller 
type. The historical presentation brings the events up to 1932, giving par- 
ticular attention to the questions of the adherence of the United States to 
the Protocol and Statute and to the revision of the Statute. While a new elec- 
tion of judges was held in 1930, and the number of judges was increased from 
eleven to fifteen, the changes were not revolutionary and relative permanency 
was secured. The average number of cases before the court has been four 
and a half per year; hence the seven years since the first edition of 1925 has 
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added much material to the chapter on the work of the court, which is de- 
scribed to the end of 1931. Brief reference is made to the Pact of Paris in 
the revised chapter on the Court and the League. The documents relating 
to the preparatory stages of the institution of the court are omitted from the 
appendix, but the essential texts, such as the Covenant of the League of Na- 
tions and the Statute of the Court, are included. The index in this edition 
is improved. G. W. 


Les Ponts Francais sur le Rhin. By A. Goellner. (Paris: Rousseau & 
Cie, 1933. pp. vi, 196. Fr. 25.) With unlimited zest for detailed analysis 
of treaty texts, Dr. Goellner undertakes a study of the international status 
of the sixteen bridges over the Rhine. The sovereignty as well as the owner- 
ship of the bridges he considers to have been granted to France by Article 
66 of the Treaty of Versailles, on the principle that a valid cession of property 
to a state, without any limitation, gives rise to rights of sovereignty. He re- 
jects the argument that the question of sovereignty was regulated by an- 
other article of the same treaty, of which the more detailed provisions of the 
Franco-German boundary treaty of 1925 are only an application. The 
present status, with France retaining the ownership but with the boundary 
line passing through the middle of the bridges, he regards as manifestly 
inconsistent with the provisions of the Treaty of Versailles, though legally 


secure in view of the absence of protests from other signatories. 
Epcar TURLINGTON 


Essays on the Manchurian Problem. By Shuhsi Hsii. (Shanghai: China 
Council, Institute of Pacific Relations, 1932. pp. xxviii, 349, no index.) 
This is a collection of essays, previously printed, written by the author within 
the past two or three years. Dr. Hsii is a professor of political science at 
Yenching University, Peiping, who undertook the heavy réle, at the Kyoto 
and Shanghai conferences of the Institute of Pacific Relations, of arguing 
China’s side of the Manchurian case. An introduction is provided by a 
Yenching colleague, Professor R. M. Duncan. Then follow fifteen chapters, 
divided into three sections, the first presenting the genesis and development 
of the problem, the second an analysis of the issues, and the third the situa- 
tion since September 18, 1931. An appendix is devoted to “Japan’s fifty- 
four cases” against Chinese administration in Manchuria. The book con- 
stitutes the best available statement of China’s case. The author does not 
claim to have achieved “the disinterestedness of an inhabitant of Mars.” 
But he has eschewed emotionalism, has based his arguments upon a careful 
use of documents, and given due consideration to Japan’s claims of right. 
He writes with clarity and force. Haro.p 8. QUIGLEY 


International Law Situations, with solutions and notes, 1931, Naval War 
College. Washington: Government Printing Office, 1932. pp. v, 126. In- 
dex. $1.00 (cloth). This annual volume, prepared by Professor George 
Grafton Wilson, covers the situations propounded by him and the discussions 
had thereon by the War College class of 1932, upon certain aspects of the use 
of coastal waters. Situation No. 1 involved neutrality and aircraft, No. 2 
neutrality and territorial waters, and No. 3 belligerency and maritime juris- 


diction. The proposed solutions are given at the end of each ae IES 
G. A. 
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The League Year-Book, 1932. Edited by Judith Jackson and Stephen 
King-Hall. (London: Ivor Nicholson & Watson, Ltd., 1932. pp. xiv, 590. 
Index. 12s. 6d.) The League of Nations has now become a vast organiza- 
tion, with a large personnel and numerous permanent and temporary com- 
mittees participating in its work. A person going to Geneva in an official 
capacity needs a guide through the maze, and any student of international 
organization needs a handbook for ready reference to facilitate his access to 
official records. This year-book is designed to meet such needs, and it ful- 
fils its purpose admirably. It is projected as an annual publication, the form 
of which will doubtless change from year to year. The present volume is too 
bulky; it contains much material which may be omitted in future issues, and 
it is to be hoped that the arrangement will be planned to indicate the precise 
stage at which the various matters dealt with have been left at the close of 
each annual period. The continuity of the League’s work is one of its chief 
characteristics, and a year-book of this sort ought to enable it to be traced 
more easily. Dr. Charles H. Levermore’s year-book, published in the earlier 
years after 1919, was continued in the handbook published by the World 
Peace Foundation down to 1930. This American series now has a worthy 
successor, which is at the same time a useful companion to the Annuaire 
edited in French by M. Georges Ottlik. 

Mantey O. Hupson 


The United States in World Affairs in 1932. Prepared by Walter Lipp- 
mann with the assistance of the research staff of the Council on Foreign Re- 
lations. (New York and London: Harper & Bros., 1933. pp. xviii, 355. 
Index. $3.00.) The Council of Foreign Relations is to be congratulated on 
this second volume of its new annual series, designed as “a continuing history 
of events written from a vantage point somewhere between that of the his- 
torians who work at their leisure and of daily journalists who work under 
the pressure of immediacy.” In view of the timely publication, the series 
meets in admirable fashion the needs of a general public which follows inter- 
national affairs. It is of some value also to more serious students, though 
it might be more useful to them if more attention could be given to official 
documents and source materials. No advantage would be lost if these 
volumes were prepared with a view to making them a permanent record for 
use after their content has ceased to hold a popular interest. 

The League on Trial. A Journey to Geneva. By Max Beer. Trans- 
lated by W. H. Johnston. (Boston and New York: Houghton Mifflin Co., 
1933. pp. 415. Index. $4.00.) This is not a serious book on the League 
of Nations. It is an impressionistic account of a journalistic excursion. The 
author attempted to produce “a simple guide to Geneva without mystery- 
mongering and without pedantry,” realizing that he risked “annoying a few 
officials and disappointing a few professors.” The reader will find the style 
amusing. Some of the character sketches are excellent, and now and then a 
trenchant bit of criticism is tucked away between sketches of meaningless 
details; but the volume is not a useful or reliable “guide to Geneva,” and 
there is little excuse for the publication of the translation in this country. 

Mantey O. Hupson 


Contemporary Roumania and Her Problems. By Joseph S. Roucek. 
(Stanford University Press, and London; Humphrey Milford, Oxford Uni- 
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versity Press, 1932. pp. xxvi, 422. Index. $4.00.) Though its chapters 
contain little that is new in fact or in treatment, yet to a certain extent this 
book accomplishes its purpose in being a convenient manual on Roumania. 
As such it can be used, although with some caution, owing to its main reliance 
on distinctly Roumanian sources with an equally manifest suspicion of those 
who criticize Roumanian rule. The author’s tendency to take Miss Tichner’s 
work seriously (page 185, etc.) is one case in point. No adequate apprecia- 
tion is given to the criticisms of those interested in the rights of minorities, 
nor is the thesis of Roumania’s critical friends on this question really com- 
prehended. While statistics are quoted from official documents, the author 
plainly depends upon many secondary sources from whom Dr. Roucek has 
made a skilful compilation, though many writers are cited in footnotes with- 
out their influence on the author’s narration being made evident. The 
chapters most international in character are those on Roumania and Her 
Neighbors (VIII), The Problem of Minorities (IX), together with certain 
other scattered sections. Part I is entirely historical, including The Rou- 
manians at the Peace Conference. Others discuss Political Life, the Con- 
stitution, Economic Conditions. Some brief Conclusions with Appendices 
on the Roumanian Press and the Educational System, and a large but unan- 
notated Bibliography complete the work. ARTHUR I. ANDREWS 


The Antecedents of Post-War Europe. By Henry Wickham Steed. (Lon- 
don: Oxford University Press, Geneva: Librairie Kundig, 1932. pp. 123. 
Fr. 7.) This little volume by Professor Steed, of King’s College, comprises 
the text of seven lectures delivered by him before the Graduate Institute of 
International Studies at Geneva. Although they offer no new information 
concerning nineteenth century Europe, the lectures give a vivid and stimulat- 
ing interpretation of the pre-war period. The first chapter, entitled “The 
Power of Historical Memory,” portrays in a manner both original and con- 
vincing the influence which the events of the past exert upon the affairs of our 
time. The subsequent chapters elaborate the thesis by interpreting the 
influence of the partition of Poland, the Southern Slav movement, the Czech 
movement in Austria, and similar factors upon the Europe of 1914. The wide 
personal experiences of the author, as well as his vast learning, furnish an apt- 
ness and variety of illustration which make of these short studies a series of his- 
torical vignettes, both colorful and stimulating. GRAHAM STUART 


Die Staatenlosen. By Heinrich Englander, with an introductory note by 
Hans Kelsen. (Wien: Manzsche Verlags- und Universitats- Buchhandlung, 
1932. pp. 30.) The brevity of this pamphlet is in inverse ratio to the im- 
portance of the subject, for it deals with one of the greatest defects in inter- 
national law: the status of those persons deprived of citizenship through a 
change of sovereignty as a result of the war or who were driven from their 
country or deprived of citizenship by revolutionary governments or arbitrary 
rulers. If one includes in this class of persons the Russian emigrants whose 
citizenship was abrogated by Soviet Russia in 1922, the number in that year 
runs into several millions; and in 1927, after many of the Russian and Ar- 
menian refugees had found a new home, the number of Russian emigrants 
deprived of citizenship, according to an estimate of the League of Nations, 
was still 750,000, and the number of Armenians 170,000; while the number 
in Central Europe from other sources in that year was placed by the same 
authority at 135,000. Subjects of the former Austro-Hungarian monarchy 
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alone contributed to this class of disinherited foreigners 100,000, according 
to an estimate made in 1931. The situation of this dispossessed class scat- 
terred throughout the states of Europe is, according to the author, truly piti- 
ful, for they are without municipal-law rights in the state in which they live 
and without any rights whatever in international law. Dr. Englander in 
this pamphlet describes their misery, the causes of their deprivations, their 
legal position, the various attempts to relieve their distress and, finally, he 
proposes a plan of reform formulated by the “Austrian League for Human 
Rights.” It is a human document written with a humane purpose. 

Der Vertrag von Lausanne. By Karl Strupp. (Giessen-Berlin-Leipzig: 
Verlag Emil Roth, 1932. pp. 67. Rm. 1.95.) The first 33 pages of this 
study give a good background to an understanding of the spirit and purpose 
of the Lausanne Conference which was in session from June 16 to July 9, 1932. 
The remaining 34 pages contain the texts of the agreements, first in German 
and then, on parallel pages, in French and English. Dr. Strupp begins with 
the demands made upon Germany in the Treaty of Versailles, and shows in 
detail the amount paid through successive stages and the evolution of the 
reparations problem from 1920 on to the final solution at Lausanne. The 
main subjects of comment are the impossible attempts at solution from 1921 
to the Stresemann note in 1923; the Dawes Plan, which first recognized the 
relation of German economic conditions to the recovery of all Europe; the 
Young Plan, which first gave Germany the control over its own economic life; 
the Hoover Plan, which was the first to face the realities of the situation; and, 
finally, the Lausanne Conference, which all but extinguished the reparations 
problem. The reader will here find in succinct form the various payments and 
deliveries made by Germany, a brief account of the negotiations, and the final 
financial collapse of the Reich. By inference, he will also find the causes of 
the Nationalist Revolution and the advent of Hitler to power. Though stated 
in plain figures and terms of facts, it is a depressing account of a defeated 
nation struggling fourteen years to regain a place of equality among European 
nations; but it is enlightening, and what the author says is necessary to an 
understanding of the outcome of the conference, whose text is self-explanatory. 

Der Versailler Vertrag und die Abriistung: Deutschlands militdrische 
Gleichberechtigung. By Karl Schilling. (Berlin und Bonn: Ferd. Diimmlers 
Verlag, 1933. pp. 94. Rm.4.) This is one of the most convincing juristic 
arguments published to date in behalf of Germany’s contention against the 
Allied Powers on the question of disarmament. The author bases his case 
on the Treaty of Versailles and on the negotiations and promises made to Ger- 
many prior to and including the armistice. He proceeds upon the theory that 
since the treaty aimed to establish a jural peace, it could not have intended to 
Impose upon Germany unilateral conditions, but that it compelled German 
disarmament as a condition precedent to a general disarmament, and that the 
Allied and Associated Powers were, therefore, likewise pledged to disarm to 
the same extent demanded of Germany; and, failing to do so, Germany is re- 
leased from her own obligations. “To deny this is to reject the only founda- 
tion upon which the sanctity of treaties can be based.” Having lost the war, 
Dr. Schilling admits the propriety of disarming Germany first, but if the 
Allies’ pledge to disarm was a mere pretext to deceive world opinion, it should 
not have been put into a treaty or mantle note. The argument is clearly 
that of an able jurist who has made a penetrating analysis of all legal points 
involved in the case and has given them a logical setting that leaves little room 
for the “security” argument of the French. The author expresses himself 
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clearly and forcefully in a style that is not difficult to read. The study may 
be commended to those who wish to have the best brief statement of Ger- 
many’s case for disarmament. 

Die Enteignung des deutschen Doms zu Riga. By Edgar Tatarin-Tarn- 
heden. (Breslau: J. U. Kerns Verlag (Max Miiller), 1932. pp.iv,69.) On 
the 29th of September, 1931, the oldest church of Riga was expropriated by 
the Republic of Latvia on the basis of an “emergency” decree. It was built 
(1215-1255) by German masters, German means and German workmen, and 
had served in its early history as a cathedral church for Prussia and the sur- 
rounding provinces. It had remained undisturbed in German possession 
through Polish, Swedish and Russian rule; and three weeks before the note 
which extinguished the title was issued, a constitutional plebiscite resulted 
in a majority against dispossession. These facts are made the basis of an 
ecclesiastical, political, administrative and legal analysis of the rights in- 
volved. After a careful analysis in which the action of the Latvian Govern- 
ment finds no justification, the author concludes that the question should have 
been referred to the League of Nations or the World Court of Justice. 

Mitteilungen der Deutschen Gesellschaft fiir Volkerrecht, Heft 11. Edited 
by Dr. Walter Simons. (Berlin: Carl Heymanns Verlag, 1932. pp. 108. 
Rm.4.) This report of the Mitteilungen der Deutschen Gesellschaft fiir Vol- 
kerrecht, which is to be issued in the future as Jahrbuch der Deutschen Gesell- 
schaft fiir Vélkerrecht, contains an introduction and four articles issued by 
the council of the society. The first three articles, by Dr. Kiesselbach, Dr. 
Perels and Dr. Draeger, deal with problems resulting from the peace treaties, 
while the last, by Dr. Wunderlich, is concerned with the question of national 
jurisdiction during the World War. All of the articles are enlightening 
studies and of especial interest to those concerned with the development of 
international law. Karu F. 
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THE NEW ISOLATION 


By JoHn Bassett Moore 
Former Judge of the Permanent Court of International Justice 


For some years it has been the fashion of certain codperative groups and 
their organs, here and abroad, to dub as “‘isolationists” all persons in the 
United States who were unable impulsively to accept certain plans and modes 
of action, by no means so untried as their proponents assumed them to be, as 
the instrumentalities of a new and peaceful world order. But, as Grotius 
sagely observes, it is easy to push things too far, and, by losing sight of what 
is fundamental, to go to extremes and assume untenable positions. In this 
way those who would, in the speed of their desire, leave others behind, may 
perchance find themselves in a state of isolation, with injury to the cause which 
all may wish to serve. In the present instance, the cause I particularly have 
in mind is that of international law. There evidently are many who think 
and teach that this body of law has, by reason of the late so-called ‘World 
War” and what attended and followed it, become obsolete. But the vast 
majority of those who so think and teach are in the United States; and, judg- 
ing by my own experience and observation, I am forced to conclude that, 
taking the world as a whole, they occupy an isolated position. It is in this 
sense that I have ventured to use the title “The New Isolation.” In so doing, 
I do not refer to differences of opinion as to the efficiency of the League of 
Nations as an instrumentality for the enforcement of international law. On 
the contrary, I refer to the rejection of what have heretofore been regarded 
as fundamental parts of international law, such as the law of neutrality, and 
to the attribution of a peaceful character to processes of coercion that have 
heretofore been considered as savoring of war. 

In a volume published nearly thirty years ago, I ventured to say that one of 
the most important events of all time was the advent of the United States of 
America into the family of nations. This did not purport to be a mere patri- 
otic boast. Reasons were given for what was affirmed, and conspicuous 
among them was the fact that of the policy of the new-born nation the keynote 
was freedom founded on law. In its early days and for many years there- 
after, the United States was distinguished for its adherence to the principle of 
legality and for its contributions to international law, the basal principle of 
which, as it was then understood, was the legal equality of states. It natu- 
rally never was supposed that all states were in fact equal. What was meant 
by equality was equality before the law. This principle is recognized in the 
Covenant of the League of Nations. The instrumentalities of the League are 
an Assembly, in which all the members of the League are represented, and a 
Council, in which only some of the members are represented; but, both in the 
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Assembly and in the Council, a member has but one vote. The same principle 
is further assured by the provision that, except where the Covenant otherwise 
expressly provides, as it does in matters of procedure, decisions require the 
unanimous agreement of all the members represented at the meeting. From 
this principle of legal equality it necessarily results that it belongs to each 
state to organize itself in its own way, and to conduct its domestic political 
affairs without interference by other governments. Sir Robert Phillimore, 
celebrated both as a publicist and as a judge, ranged as “first in the rank of 
internal and domestic rights, the liberty incident to every independent state, 
of adopting whatever form of government, whatever political and civil institu- 
tions, and whatever rules it may please, without the interference or control 
of any foreign power.” 4 

Proceeding upon these principles the United States made certain distinctive 
contributions to the development of international law, embracing the expan- 
sion of the system of neutrality, the assurance of the freedom of the seas, the 
abatement of national monopolies of commerce, the promotion of the free 
navigation of international waterways, and the settlement of international 
disputes by arbitration. Even of the Monroe Doctrine, which was proclaimed 
as a national policy, the avowed object was the confirmation to American 
nations of their right to freedom and independence. 

International law means a law between states, and it obviously ceases to be 
international in proportion as certain states assume to assert and exercise 
superiority over other states. In proportion as the latter tendency develops, 
the relation between different governmental organizations becomes assimi- 
lated to that between sovereign and subject. Should a certain number of 
states combine to establish control over other states, the former would in 
effect assume the function of a superstate to which other states would be 
subject, and the principles of international law in the proper sense of that 
term would cease to be applicable to the relation, no matter whether the 
superiority was exercised solely by force or “with the consent of the governed.” 
It must, however, be admitted that, except as regards certain inferior gov- 
ernmental entities, which are not regarded as being in a proper sense inde- 
pendent states, no such organization now exists in the international sphere. 
While there are provisions in the Covenant of the League of Nations which 
might be so applied as to establish in fact a superstate, League organs and 
individual members of the League have often denied that their association has 
that character. On the contrary, the members of the League of Nations re- 
gard their relations as being governed by international law, except so far as 
they may be regulated by specific provisions of the treaty or alliance solemnly 
called the Covenant. 

When we consider this high tradition, it might seem surprising that the 
supposition that international law, as it existed prior to the so-called World 
War, has become obsolete, should now chiefly prevail in the United States. 


1 International Law, 3d ed., p. 216. 
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The tendency, however, to depart from fundamental principles did not wholly 
originate in that great conflict. Premonitions of it may be found in certain 
previous acts, among which the most notable is President Wilson’s declaration 
of policy with regard to Latin America. This declaration, which was pub- 
licly made on March 11, 1913, and telegraphed the next day to all the diplo- 
matic officers of the United States in the vast regions to which it applied, 
announced that the codperation of the United States with other governments 
was possible only so far as it was supported by the observance in their own 
affairs of orderly processes free from the exercise of arbitrary or irregular 
force; that there could be “no lasting or stable peace” between the United 
States and those who sought to seize the power of government “to advance 
their own personal interests or ambition,” and that we should “prefer” in our 
friendships those who acted in the interest of peace and honor, and who re- 
spected the restraints of constitutional provisions. 

With the motives by which this declaration was inspired we are not now 
concerned. That it was made without consultation with anyone qualified to 
pass upon its legal significance and practical consequences we may safely 
assume. It was obviously prompted by a feeling of repugnance to the newly 
established government of Huerta in Mexico. But, in its indiscriminate an- 
nouncement of an intention on the part of the United States to inspect and 
judge the conduct of all American governments from the Rio Grande to Cape 
Horn as regarded their observance of their constitutional law, and to visit 
with displeasure, by non-recognition or otherwise, the violation or neglect of 
constitutional prescriptions, it struck at the very roots of the legal equality 
of independent states. That such a measure should tend to create abnormal 
situations, and should foster and prolong disorders rather than end them, was 
inevitable.? 

For a hundred-and-twenty years the rule by which the United States was 
guided in the recognition of foreign governments was that laid down by 
Jefferson, as Secretary of State, in an instruction to Gouverneur Morris, Min- 
ister to France, March 12, 1793, in these words: 


We surely can not deny to any nation that right whereon our own Gov- 
ernment is founded—that every one may govern itself according to what- 
ever form it pleases, and change these forms at its own will; and that it 
may transact its business with foreign nations through whatever organ 
it thinks proper, whether king, convention, assembly, committee, presi- 


? In the Foreign Relations of the United States for 1913, at page 440, there is a telegram 
sent on December 5, 1913, by Mr. James M. Sullivan, United States Minister to the Domini- 
can Republic, to Mr. Bryan, Secretary of State, saying that he had told the Dominican 
cabinet “that President Wilson’s declaration of principles concerning Latin America reserved 
the right to enter any Latin American country to see that the people’s rights were not lost by 
force or fraud.” Although we may properly assume that Mr. Sullivan was not instructed 
to interpret the declaration in these precise terms, yet, as his interpretation is published in 
the official record without any accompanying expression of disapproval, it must be accepted 
4s proof that the declaration strongly stimulated new thoughts on international order. 
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dent, or anything else it may choose. The will of the nation is the only 
thing essential to be regarded. 


Ten years later, on receipt of the news that Napoleon had proclaimed an 
Empire in France, Madison, as Secretary of State, in order that recognition of 
the new régime might not be unduly delayed, sent to our minister at Paris a 
blank form of credence signed by the President, with instructions to fill it out 
in the form and style required by the new government, and to present it when- 
ever he was satisfied that the Empire was in possession and control of the 
governmental power and the territory of the nation—the usual conditions 
precedent in all cases of recognition by the United States, whether the new 
régime was republican or monarchical, popular or nonpopular, elective or 
hereditary. From that time down to 1913, this was the rule by which our 
government was guided. “We do not,” said President Pierce, in 1856, “go 
behind the fact of a foreign government’s exercising uctual power to investi- 
gate questions of legitimacy.” It is true that, while Seward was Secretary of 
State, there were certain instances in which recognition was withheld because 
the new government was of revolutionary origin; but this was only a tem- 
porary and politic attitude suggested by our own Civil War, and is to be 
classed with Seward’s protests against the recognition by foreign governments 
of the belligerency of the Confederate States—protests in principle expressly 
abandoned by the United States in 1869, and not since revived. 

The right asserted by the President of the United States in 1913 to inspect 
and judge the governments of all other American countries as regarded their 
observance of their constitutional law naturally remained unreciprocated; 
nor did European governments seek to imitate it. Indeed, even as regards 
the United States, there was a time when such a pretension on the part of other 
governments might have been attended with substantial inconvenience. I 
particularly refer to our four years’ civil war and the calamitous era of 
“reconstruction” by which it was followed. During this long period constitu- 
tional limitations often received scant attention, and one senator of the United 
States went so far as to declare that he approved the action of the government 
in proportion as it violated the constitution. Half a century has since 
elapsed, and we now find ourselves in an era in which constitutionalism the 
world over seems to be in a somewhat precarious state. Apparently there are 
large numbers of persons who approve governmental action in proportion as 
it emancipates itself from the trammels to which previous constitutional 
interpretations would subject it. Few governments are now in a position to 
cast stones at sinners in other lands on the assumption that they are them- 
selves without fault. The time therefore is ripe for a full return to interna- 
tional law and the practice of reciprocity. 

The attempt of one government to interfere in the domestic politics of 
another government has always been attended with danger. When in 1848 
Lord Palmerston, then British Foreign Secretary, recommended to the Spanish 
Government, through the British Minister at Madrid, “the adoption of a legal 
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and constitutional course,” and the enlargement of the basis of party repre- 
sentation in the administration, the Spanish Government indignantly returned 
the note in which the advice was given, and dismissed the British Minister. 
During the presidential campaign of 1888, President Cleveland dismissed the 
British Minister at Washington, because in a letter to a supposed citizen of the 
United States of British nativity, he advised the latter as to how he should 
vote. Nations, whether great or small, are proverbially sensitive as regards 
their independence, and intermeddling with one another’s domestic affairs 
should be avoided as far as possible. It therefore is not strange that the 
United States has during the past four years been endeavoring to rid itself of 
the incubus of its past errors in this regard, and has on various occasions shown 
much alacrity in recognizing revolutionary governments upon their first ap- 
pearance on the political horizon.* 

But another and most unfortunate result of the “declaration of policy” of 
1913 and of the attempt to apply it was the eventual and probably unfore- 
seen involvement of the United States in a strange revival of the ancient and 
discredited distinction between governments de facto and governments de 
jure as regards their recognition and their competence, national and interna- 
tional. These terms were originally used to denote the distinction between 
governments ordained of men and governments ordained of God. An heredi- 
tary monarch, claiming to derive his powers from God and not from the 
nation, was said to rule by divine right—jure divino, and his government was 
called a government de jure; while the government ordained of men was called 
a government de facto. Thus the government of the Commonwealth in Eng- 
land, first by Parliament, and afterwards by Cromwell as Protector, was, by 
reason of its revolutionary, mundane origin, classed as a government de facto; 
but even in those times its acts were accepted as having legal validity, inter- 
nally and externally. More than three centuries later, however, the govern- 
ment at Washington was at a particular juncture unable to find in Mexico any 
government to its liking. There were reciprocal intellectual and emotional 
repulsions. When, in April, 1914, Vera Cruz was seized, Carranza, the head 
of the Constitutionalists, though in arms against Huerta, sternly protested. 
The withdrawal of Huerta, through the friendly mediation of certain Ameri- 
can Powers, did not solve the problem. No Mexican leader could accept the 

* Beginning with September, 1930, we may cite, as examples, the recognition of new gov- 
ernments in Argentina, Peru, Bolivia, Brazil, Guatemala, Spain, and again in Peru, as offi- 
cially announced in the Press Releases of Sept. 20, 1930, pp. 192-193; Nov. 8, 1930, p. 322; 
Jan. 10, 1931, p. 21; April 15, 1931, p. 341, and May 23, 1931, p.410. Although in several of 
these cases, no mention whatever was made of the “de facto” character of the new govern- 
ment, it is specially gratifying to observe that, in the case of Brazil, the Secretary of State, 
after referring to the request of “the de facto Government of Brazil’’ for recognition, formally 
announced that our Ambassador at Rio de Janeiro had been instructed to reply that the 
United States would “be happy to continue with the new Government of Brazil the same 
friendly relations as with its predecessors.” The term “‘de facto” was thus expressly made to 


run the entire gamut of legality. It was a welcome relief from the fitful but monotonous 
discords of “de jure” jazz. 
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tutelage of a foreign government and survive. The skies continued to darken 
and the confusion to increase. As time wore on, the fallacy of the supposition 
that the United States might contribute to the restoration or preservation of 
public order in Mexico, or indeed in any other country, by refusing to recog- 
nize as having authority any government which it did not consider “constitu- 
tional,” especially in the sense of having been freely and fairly elected by the 
whole people, became more and more glaring. Besides, expansive rights and 
responsibilities had been somewhat loosely assumed in the name of the 
Monroe Doctrine. It was also said that Mexican commanders would be held 
“personally responsible” for what they did. All these things, implying a 
total negation of local authority, naturally tended to spread the expectation 
that the task of governing the country might or even should be undertaken by 
the United States itself. In this unwelcome predicament, political exigencies 
demanded that somebody at length be recognized. But the embarrassments 
arising from prolonged delay, from possible imputations of inconsistency and 
failure, and from the uncertainties of a turbulent situation, suggested the need 
of a special formula; and a consoling modus vivendi was found in the recogni- 
tion of the Carranza government late in 1915 as de facto, but not de jure. 
It was not, however, then supposed either by the political or by the judicial 
department of the Government of the United States that this signified that 
the acts of the Carranza government were to have no external legal force. 
This conception fitfully and uncertainly emerged from another set of political 
and emotional “reactions.” 

It is said that international law does not impose upon governments an 
obligation to recognize other governments, without regard to how they are 
constituted or how they act. In a limited sense this is true; but in a general 
sense it is untrue. In a general sense international law does impose upon 
nations the duty in time of peace to recognize one another’s governments and 
to practice commercial and diplomatic intercourse. The fact is notorious that 
the nations of the West even used force to compel the nations of the East to do 
this. It is not easy to conjecture how international law and the amenities of 
international life could be preserved if the governments of the world refused 
to recognize or to talk with one another. 

The theory that courts cannot consider as having external validity the acts 
of a government which has not been recognized as a government de jure may 
be said to lack support either in principle or in authority. The business of 
courts is to administer justice not only as between man and man but also as 
between men and governments, where private rights are involved. It is true 
that in doubtful cases, such as that of the Sultan of Johore, the testimony of 
foreign offices has been accepted as to whether a party who claimed exemption 
from suit as a sovereign really bore that character. But it has not heretofore 
been supposed that a foreign state or foreign sovereign might not seek justice 
in the courts as regards a contract with an individual, unless diplomatic recog- 
nition had been accorded by the government of the country in which the suit 
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was brought. Ina leading case in 1825, a great British judge declared that, if 
a foreign state was recognized by Great Britain, it was not necessary to prove 
that it was an existing state; but that, “if it was not so recognized, such proof 
becomes necessary.” * Six years earlier a justice of the Supreme Court of the 
United States, sitting on circuit, declared that national independence might be 
deduced by the courts from history, and that “no official recognition is 
necessary.® 

The soundness of these decisions is hardly open to question. The executive 
recognition of governments is a political act, and may be delayed for political 
reasons. Moreover, when once accorded, it may at any time be withdrawn; 
but, even though this be done as a mark of dissatisfaction or as an act of 
reprisal, it does not signify that the courts are to suspend their administration 
of justice. For the termination of relations out of which grow individual 
rights, there are appropriate means. Commercial intercourse may be legally 
severed or war may be declared; but, so long as business relations remain 
lawful, the courts may enforce the rights growing out of them, according to the 
law by which they are properly determinable. 

It is a settled principle that the courts of one country will not undertake to 
judge the legality of acts of governmental power done in another country. 
In 1892 there took place in Venezuela a revolution by which the government 
of President Palacio was overthrown and a new government, under General 
Crespo, was installed in power. In their march toward Caracas the revolu- 
tionary forces under General Hernandez captured the city of Bolivar, where 
George F. Underhill, a citizen of the United States, was in charge of the water- 
works. On entering the city General Hernandez, proclaiming himself as 
supreme civil and military chief, proceeded to conduct the government. 
Underhill sought to leave the country, but Hernandez compelled him to re- 
main and run the waterworks. When, two years later, Hernandez visited the 
United States, Underhill sued him for damages for unlawful arrest and deten- 
tion. The case came on for trial early in 1895, before Judge Wheeler, in the 
United States Circuit Court at Brooklyn. As a matter of unrecorded history, 
I may state that the case was submitted for decision on a brief hurriedly pre- 
pared by myself and presented in typewritten form, there being no oppor- 
tunity to print it. I now have a copy before me, and would not alter anything 
in it. While it narrated the circumstance that the Crespo government had 
been diplomatically recognized by the United States, it laid no stress on that 
point, but proceeded upon the fundamental principle that Hernandez was not 
judicially answerable in the United States for what he did in Venezuela in the 
exercise of actual governmental power. Judge Wheeler, fully accepting this 
view, directed a verdict for Hernandez on the ground that, because his acts 
“were those of a military commander, representing a de facto government in 
the prosecution of a war, he was not civilly responsible therefor.” 


‘ Yrisarri v. Clement, 2 C. & P. 223, 225 (1825). 
5 Consul of Spain v. The Concepcidn, Fed. Cas. 3137 (1819). 
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This judgment was affirmed by the Circuit Court of Appeals and later by 
the Supreme Court of the United States. In the opinion of the Supreme 
Court, which was delivered by Chief Justice Fuller, the diplomatic recognition 
of the Crespo government was said to have a retroactive effect; but one may 
regard this observation as superfluous, in view of the authority given to the 
United States Minister at Caracas to recognize the new government, if it was 
“accepted by the people, in possession of the power of the nation, and fully 
established.” A few days after receiving these instructions, the minister, as 
the official record states, “fulfilled the formalities of recognition.” *® It was 
not pretended that the recognition increased the power of the new government 
or had any creative force. The fundamental principle on which the decision 
rested, first and last, was thus stated in Chief Justice Fuller’s opinion: 


Every sovereign State is bound to respect the independence of every 
other sovereign State, and the courts of one country will not sit in judg- 
ment on the acts of the government of another done within its own terri- 
tory. Redress of grievances by reason of such acts must be obtained 
through the means open to be availed of by sovereign powers as between 
themselves. Nor can the principle be confined to lawful or recognized 
governments, or to cases where redress can manifestly be had through 


public channels.” 


The same principle was applied by the Supreme Court twenty years later 
in upholding the validity of titles acquired by citizens of the United States to 
property seized in Mexico by Villa in the exercise of military power.® 

No government could have been more destitute of any de jure authority 
which the United States could recognize than that of the Confederate States. 
Nevertheless, in Thorington v. Smith the Supreme Court held that a contract 
made during the Civil War, between persons residing within those states, for 
the payment of Confederate States treasury notes could be enforced in the 
United States courts, the contract having been made on a sale of property in 
the usual course of business, and not for the purpose of giving currency to the 
notes or otherwise aiding the Confederate cause.” 

In deciding this case the Supreme Court observed that the Confederate 

yovernment never was recognized by other Powers; that no treaty ever was 
made with it; that no obligations of a national character were created by it, 
binding after its dissolution, on the states which it represented, or on the 

6 Foreign Relations of the United States, 1892, p. 635. 

? Underhill v. Hernandez, 65 F. 577; 26 U.S. App. 573; 168 U. S. 250, 18 S. Ct. 83. 


8 Oetjen v. Central Leather Co., 246 U. S. 297, 38 S. Ct. 309 (1918), this JourNat, Vol. 12 
(1918), p. 421; of. Terrazas v. Holmes, 115 Tex. 32, 275 S. W. 392 (1925); Princess Paley Olga 
v. Weisz, [1929] 1 K. B. 718. 

I forbear to go more extensively into the analysis of judicial decisions on the point now 
under consideration because this task has been so well performed by Prof. Edwin M. Bor- 
chard in his article on ‘‘The Unrecognized Government in American Courts,” published in 
this JourNaL, Vol. 26 (1932), pp. 261-71. I desire further to say that I fully concur in all 
the positions taken and all the comments made by Prof. Borchard in that article. 
°8 Wall. 1, 9-11 (1868). 
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national government; that it was regarded simply as the military representa- 
tive of the insurrection against the authority of the United States. But, said 
the court, the fact that it exercised the powers of government within the terri- 
tory it controlled “made obedience to its authority, in civil and local matters, 
not only a necessity but a duty,” and that “without such obedience, civil order 
was impossible.” Therefore, in the case just cited, and in a series of subse- 
quent cases, the Supreme Court upheld acts done under and in obedience to its 
authority as well as acts done under and in obedience to the authority of the 
states of which it was composed.!? 

The general propositions to be deduced from these cases are summed up in 
Baldy v. Hunter, and among them is the principle that “judicial and legisla- 
tive acts in the respective States composing the so-called Confederate States 
should be respected by the courts if they were not ‘hostile in their purpose or 
mode of enforcement to the authority of the National Government, and did 
not impair the rights of citizens under the Constitution.’” It will be observed 
that the limitation arising from the “purpose or mode of enforcement,” was 
wholly based upon the constitutional law of the United States and in no re- 
spect upon international law. 

The supposition that the power rests with the President of the United States 
or with the executive head of any other country to pronounce upon the “de 
jure” or constitutional status of the governments of other independent states 
has no basis in legal principles. It is also a practical absurdity. The extra- 
constitutional “Electoral Commission,” composed of fifteen members, on 
whose report President Hayes was inaugurated in 1877, persistently voted 8 
to7. If acountry’s own statesmen and jurists so evenly divide on questions 
arising under their own laws, how strange it would be to concede the determi- 
nation of such questions to foreign rulers. Unfortunately, however, by a kind 
of chance, the phrase “de jure” has lately served in the United States as a “‘con- 
jure word,” which has been defined as a word that betrays us, without thinking 
and in a superstitious way, into taking things “down in a gulp,” without stop- 
ping to “pull them apart and see what they really stand for.” '! We there- 
fore need to recur, as Jefferson said, to fundamental principles; and these 
principles, so far as concerns the present question, may be stated thus: 

1. The President, as head of the Executive Department, is, by the Consti- 
tution, invested with power to appoint and receive public ministers and con- 
suls, and thus, incidentally, with the power to recognize foreign governments. 

2. If the President recognizes a foreign government, the courts, as the con- 
stitutional depositary of the judicial power, do not deny to such recognition its 
constitutional force; but they are not obliged to await it. Intercourse be- 
tween nations has often gone on for generations without the exchange of acts 
of recognition by their executive heads. The courts, meanwhile, have en- 


1 Moore, Digest of Int. Law, pp. 52-60. 
Py Selected Writings of James Hardy Dillard: John F. Slater Fund, Occasional Papers, No. 
, p. 57. 
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forced legal rights and, incidentally, taken cognizance of the existence of 
foreign governments as a matter of public notoriety, or on specific proof, as the 
circumstances might render proper. When accepting public notoriety as suffi- 
cient, the courts have instinctively assumed that judges are not forbidden to 
know what everybody else knows. 

3. The President of the United States has no power, either under the Con- 
stitution or under international law, legally to decide the question whether 
a foreign government is de jure, or, in other words, established in conformity 
with the constitution and laws of the country over which it actually rules. 
While it is not possible to prescribe or to define the considerations or the in- 
fluences that may actually play a part in the executive determination of the 
question of recognition, it is certain that the government of an independent 
state can neither be endowed with a constitutional character nor be deprived 
of it by the concession or the withholdment of foreign recognition. Such is 
the law in the United States under the Constitution. 

4. The case is the same under international law. International law is en- 
shrined in the Constitution of the United States, but the President is its con- 
stitutional interpreter only to a limited extent. He may assert his interpre- 
tations in diplomatic discussions or he may instruct the officials of the 
United States, especially in time of war, as regards their conduct in interna- 
tional situations. But the power to pass laws binding upon the courts in such 
matters is committed to the Congress of the United States, just as the power 
to declare war is vested in the Congress and not in the Executive. The Con- 
gress is expressly invested with the power to define offenses against the law of 
nations, and, incidentally, to give to that law an interpretation legally binding 
on the courts.!12 But no power is conferred either on the Congress or on the 
courts to pass upon the “de jure” or constitutional character of a foreign gov- 
ernment and to deny to its acts “external” force because it was not constitu- 
tionally established, while attributing to its acts internal force because it is the 
actual government of the country. Nor can such power be claimed under in- 
ternational law. The United States no doubt would regard such an attitude 
on the part of any foreign authority, whether legislative, executive or judicial, 
as an affront; but affronts sometimes may not be followed by extreme conse- 
quences. Confusion, however, is an inevitable consequence of the infringe- 
ment of fundamental principles, and confusion should always be avoided. 

It never can be out of place or out of date to recur to fundamental prin- 
ciples as declared by great judges whose fame is associated with the assertion 
and enforcement of them. When Chief Justice Marshall declared that “an 
act of Congress ought never to be construed to violate the law of nations if any 
other possible construction remains,” 1° he anticipated by more than ten 
years a similar declaration by one of the greatest of British judges, Lord 
Stowell, who, in applying an act of Parliament couched in general terms, 


12 United States v. Arjona (1887), 120 U. S. 479. 
13 Murray v. Schooner Charming Betsey (1804), 2 Cranch, 64. 
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limited its operation in such a way as to avoid a violation of international 
law.14 It is a remarkable coincidence that, contemporaneously with this ut- 
terance by Lord Stowell, Chief Justice Marshall, in another great case, de- 
clared that, if it were the will of the Government of the United States to re- 
taliate upon Spain a rule respecting captures which Spain was said to apply 
to the United States, the United States would “manifest that will by passing 
an act for the purpose,” and that until such an act was passed the court was 
“bound by the law of nations,” which was “a part of the law of the land.” 
Eye had not then seen nor ear heard, neither had it entered into the mind of 
man, that the law-making, law-interpreting and 1: w-determining power in 
the United States was, as regards external matters, vested in the Executive; 
or that there had been vested in the United States, and preéminently in the 
President, by any law, national or international, the supreme power to regu- 
late the establishment and observance of constitutional law in other countries, 
and to bottle up governments not deemed to be “de jure” by denying to their 
acts “external” force. 

For the introduction of this novel legal incongruity I am, after a survey of 
our records, executive and judicial, constrained to award the chief credit to 
the ingenuity and eloquence of counsel, perhaps aided by the post-war impres- 
sion that all international law, private as well as public, was obsolete, and by 
certain other sentiments that somewhat pervaded the circeumambient air. 
According to the universal rule that previously prevailed, acts were inter- 
preted and enforced in conformity with the law properly applicable to them, 
and this was the law of the place where they were performed or to be per- 
formed, or the law by which it was expressly agreed that they should be gov- 
erned. This rule applied to all countries except those in which foreigners 
enjoyed a right of extraterritoriality. Recent departures from this rule in the 
United States may also partly be ascribed to the confusion that began to ap- 
pear here in 1913 in regard to the meaning and effect of recognition. The mere 
acknowledgment of the fact that certain persons were actually exercising au- 
thority in certain territory began to be spoken of as the “recognition” of a 
“de facto government.” This was a misuse of terms, apparently due to the 
erroneous supposition that, if de facto authorities were not “recognized” as 
a “government,” their acts would be invalid externally if not internally, while, 
if they were recognized as a government “de jure,” all their acts would be 
completely validated. Very remarkable language of this kind may be found 
in a dictum in the opinion of Mr. Justice Clarke in the case of Oetjen v. 
Central Leather Company, heretofore cited. The question at issue was 
whether the courts in the United States had jurisdiction to declare invalid the 
title to some hides purchased in Mexico by a Texas corporation, early in 
1914, from a military commander acting under the authority of the “Con- 
stitutionalist” government of Carranza, which was recognized by President 
Wilson as the “de facto” government of Mexico on October 19, 1915, and as the 
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“de jure” government on August 31, 1917. The hides, which were seized at 
Torreon under a general assessment levied in agreement with the local com- 
munity, formerly belonged to a Mexican citizen, a Huertista, who fled the 
city on its capture by the Constitutionalist forces. On these facts the lack 
of jurisdiction was completely established by the well-reasoned decision in 
Underhill v. Hernandez, in which no “de jure” decoration figures. But, in 
the course of his opinion, Mr. Justice Clarke went out of his way to remark 
that, “when a government which originates in revolution or revolt is recognized 
by the political department of our government as the de jure government of 
the country in which it is established, such recognition is retroactive in effect 
and validates all the actions and conduct of the government so recognized 
from the commencement of its existence.” By no law, national or interna- 
tional, can such a statement be justified; nor could any statement more vividly 
exemplify certain erroneous impressions lately prevailing. The supposition 
that recognition of any kind “validates all the actions and conduct” of the 
government recognized is as startling as it is novel. Recognition “validates” 
nothing. On the contrary, it opens the way to the diplomatic controversion 
of the validity of any and all “actions and conduct” that may be regarded as 
illegal. In the case of governments, just as in the case of men and women, 
the recognition of the existence of an individual entity does not imply, either 
retrospectively or prospectively, that its acts are legal. 

No one could believe less than I do in the principle of communism, whether 
applied in the form of state capitalism in Russia or under any other guise 
elsewhere. But we are now dealing not with economic questions but with 
questions of international law. That the Government of the United States 
has in fact recognized the Soviet Government there can be no doubt. In 
saying this I do not specially rely upon the circumstance that both govern- 
ments are with mutual knowledge, desire and satisfaction parties to certain 
multilateral treaties, including our own Kellogg Pact; but I do have in mind, 
among other things, the fact that the United States nearly four years ago, 
pending a controversy between Russia and China, called the attention of the 
Soviet Government to its obligations under that reciprocal engagement. We 
did this not indeed directly, but through the French Government; but our 
dignity would have been saved, and our self-respect would hardly have been 
lessened, had we made the representation directly, since the indirection of 
our procedure drew upon us a retort which it was by no means pleasant to 
read. While the Department of State, apparently using an esoteric formula, 
has said that it “does not regard the acts and decrees of the Soviet régime” as 
those of “a recognized government,” it admits that this attitude “is not based 
on the ground that that régime does not exercise control and authority in 
territory of the former Russian Empire.” From these statements what are 
we to deduce? Are we to regard the government of the Czar as still ruling 
over the territory of the former Russian Empire? Are we to regard the 
meteoric government of Kerensky, who years ago disappeared from Russia, 
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as still ruling the country? Or are we to consider the country as being with- 
out a government? An affirmative answer to any of these questions would 
seem to be impossible on the part of a rational being. What really is meant 
is that, because there are some particulars in which we do not approve of the 
government that has for years been in the sole exercise of power in Russia, we 
have not as yet established diplomatic relations with it. 

We are credibly advised that the Soviet Government has so far been recog- 
nized by twenty-four Powers in all parts of the world, including all the Great 
Powers of Europe and some of the highly orthodox lesser ones, such as Sweden, 
Norway and Denmark. Ten years ago the Permanent Court of International 
Justice, when consulted concerning a dispute between Finland and Russia, did 
not hesitate to treat the Soviet Government as the sole national authority and 
proper international spokesman of the independent Russian state.15 But, 
when the Department of State calls the Soviet power a régime and not a gov- 
ernment, I am not disposed to criticize it. It was said of George Bancroft, 
who was as shrewd as he was historical, that he often addressed American 
visitors in German and German visitors in English, thus saving his time and 
avoiding definite commitments. A Frenchman would not be insulted by 
calling his government a republican régime. Perhaps the Department is to be 
congratulated on the choice of this word, since, taken with its context, it cor- 
rectly indicates that, although the Soviet Government exists, we cannot alto- 
gether approve it. But the establishment of diplomatic relations with a 
government never was formerly supposed to imply approval either of its form 
or of its acts. Our establishment of such relations with the Barbary 
“Pirates” probably was hastened by our disapproval of what they did, and by 
our desire to obtain redress. 

Well has it been said by Chief Judge Pound, in delivering the opinion of 
the New York Court of Appeals in M. Salimoff & Co. v. Standard Oil Co. of 
New York, decided July 11, 1933 (262 N. Y. 220), that as, according to the 
view taken by some of our courts, only the acts of a “‘de jure” government, po- 
litically recognized as such by the United States, can have extraterritorial 
effect, corporations non-existent in Russia have been juridically vivified in the 
United States, and, like fugitive ghosts, endowed with extraterritorial im- 
mortality. It is true that the learned Chief Judge adds that the courts may 
not recognize the Soviet Government “as the de jure government until the 
State Department gives the word.” But with all humility I venture to main- 
tain that the supposition that it is the prerogative of the President of the 
United States to determine the de jure character of foreign governments, in the 
Americas or elsewhere, rests on nothing but an executive zpse dixit, which was 
contrary to our settled practice founded on international law; that this ipse 
dizit, which was not followed by any other government, has in various recent 
acts of recognition been discarded by our own; and that there is no reason to 


4 Moore, International Law and Some Current Illusions, and Other Essays (1924), pp. 
124-29. 
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believe that it was, as our courts have sometimes unfortunately inferred, 
originally intended to operate as a legal restraint on the exercise by our judi- 
cial tribunals of their customary and appropriate powers. In other words, 
while governments and even sovereignties often have been and still may be 
described, according to their antecedents, as de facto or de jure, it is not by 
this classification that their powers are created and measured, either in- 
ternally or externally. Moreover, on the doctrine of the retroactivity of rec- 
ognition, as laid down both in Underhill v. Hernandez and Oetjen v. Central 
Leather Company, an anomalous situation would arise if, after “external” 
force had been judicially denied to the acts of a foreign government because 
it had not been politically recognized as “de jure,” it should be thus decorated. 
Would not an application for a reversal of judgment then be in order? No 
such question, however, could occur if heed were paid to the sound doctrine 
laid down in Underhill v. Hernandez, in which the court appropriately treated 
political recognition only as confirmatory proof of the actual existence of the 
foreign authority and not as a measure of its powers. 

But the acts of recognition to which I have heretofore adverted have lately 
been superseded by a direct recognition of the highest validity. On May 16, 
1933, the President of the United States addressed an official message indi- 
vidually and directly to the heads of the world’s governments, including that 
of Russia. The message this time was addressed to the Soviet government, 
not indirectly through another government, but directly to “President Michail 
Kalinin, All Union Central Executive Committee, Moscow, Russia.” The 
grand object of the message, as its text recites, was “the improvement of social 
conditions, the preservation of individual rights, and the furtherance of social 
justice.” In view of the broad scope of this appeal, the message naturally 
was addressed to the head of each government, and through such head to “the 
people” of the nation. Each head so addressed was thus expressly recognized 
as the official organ of the people over whom his government ruled. Chief 
among the specific measures recommended was disarmament; but, in view 
of the slow progress that had been made with that difficult and thorny subject, 
it was proposed that all the nations should immediately “enter into a solemn 
and definite pact of non-aggression.” If the head of the Soviet Government, 
which is well known to specialize in non-aggression pacts, had immediately 
and directly telegraphed to the President of the United States, in response to 
this direct and official appeal, a draft of such an agreement, it is hardly im- 
aginable that, had the de jure specter risen from the limbo of a disordered past 
to counsel its rejection, the President would not instantly have commanded it 
to avaunt and quit his sight! 

In this connection it may be useful to point out that, if recognition is given 
without specific qualification, it necessarily means full recognition. In other 
words, our diplomatic representatives are not accredited to the “de jure gov- 
ernment,” or to the “de facto and de jure government” of Great Britain, of 

France, or of any other country. Such an address would savor of burlesque. 
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Credentials addressed to the executive head of the titular government of a 
state constitute full recognition of his government. Nor can it be pretended 
that the accrediting of a diplomatic representative is necessary. Such a con- 
tention would involve the absurd supposition that the head of a state cannot 
perform diplomatic acts directly. The head of a state naturally needs no 
credentials. A diplomatic agent does not carry with him documentary proofs 
of the authority of the ruler by whom he is accredited. The heads of states 
take public notice of one another’s official character; and when, acting in that 
character, one of them addresses to another, whether by telegraph, by post, 
or otherwise, a written communication invoking his official codperation in a 
great international undertaking, it is farcical to say that the ruler by whom 
the communication was officially sent did not fully recognize the government 
to the head of which the communication was officially addressed. 

I have heretofore observed that recognition and withholdment of recogni- 
tion are often determined by considerations of politics or even of sentiment. 
In June, 1903, a military revolution took place in Serbia. King Alexander 
and his Queen were assassinated, and Peter Karageorgevitch was pro- 
claimed as his successor. Shocked by the unusual and afflicting character 
of this transaction, the European Powers and also the United States delayed 
the recognition of the new government until May 9, 1904—nearly a whole 
year. But it never was suggested that the laws and other acts of the gov- 
ernment meanwhile had no “external” force; nor was it then imagined that, 
in order that they might have such force, foreign governments must hide 
their blushes and glorify the new régime as “de jure.” 

During the past thirty or forty years, there has unfortunately crept into 
some of our judicial decisions the idea that it specially belongs to the Execu- 
tive Department of the government to determine questions of treaty interpre- 
tation. This impression probably is to be ascribed to the uncritical reading 
of certain cases in which acts of the “political department” of the government 
were held to be binding on the courts. This phrase is conspicuous in some of 
the opinions of Chief Justice Marshall relating to land claims within the 
territories ceded to the United States by Spain and by France. No one ever 
maintained the distinction between judicial functions and executive functions 
more clearly and firmly than did Chief Justice Marshall. But, in the cases I 
now have in mind, the acts of the “political department” were acts of Congress 
establishing government within the ceded territory and specifying the area 
within which they operated. Behind these legislative acts no court was au- 
thorized on constitutional or other grounds to go. But, except so far as the 
courts may be bound by acts of legislation, they are by the terms of the con- 
stitution itself interpreters and enforcers of treaties, and are not bound by 
executive utterances. 

Congenitally connected with the supposition that the United States might 
recognize or refuse to recognize other governments in accordance with its 
judgment as to whether they were properly conducting their domestic affairs, 
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was the notion evolved from the seizure of Vera Cruz that other countries 
might be invaded and occupied without the commission of an act of war or 
breach of the peace so long as the word war was not used in connection with 
the proceeding. But it can hardly be believed that this view would be taken 
if the case were reversed. The city of New York is not popular in all parts 
of the United States. It is the center of the “money power”; it levies toll on 
what passes through its gates; it is the seat of the great exchange which be- 
comes unpopular when those who resort to it suffer losses. Nevertheless, if it 
were seized and occupied by a foreign Power as an act of reprisal for what the 
government at Washington had done, I cannot doubt that the country would 
unite in regarding it as an act of war. Isolated acts of war do not, I may 
remark, necessarily result in the creation of the legal condition of things called 
a state of war. If, however, they are forcibly repelled, there may result a 
state of war, even though it may not be formally proclaimed as such; and 
neutral nations may take such measures as the particular conditions seem to 
require. 

The tendency to confuse war and peace and to magnify the part which force 
may play in international affairs not unnaturally followed the so-called 
World War. During that great conflict there developed, in the ordinary 
course of things, a war-madness, manifested in the exaltation of force, and the 
belittling of the enduring legal and moral obligations which lie at the founda- 
tion of civilized life. Peaceful processes fell into disrepute. We began to 
hear of the “war to end war”; and pacifists, enamored of this shibboleth, 
espoused the shallow creed that international peace could best be assured by 
the use of force or threats of force. We were told that preéxisting interna- 
tional law had suddenly become obsolete, and that the world had entered 
upon 4 new era in which the general tranquillity was to be maintained by 
“sanctions,” by boycotts, and by war. But the final stage was reached in the 
spawning of the notion, now rampant, that peoples may with force and arms 
exterminate one another without breach of the peace, so long as they do not 
call it war. To this final stage belongs the supposition that the law of neu- 
trality no longer exists, and that in future there will be no more neutrals. 
On this theory was framed the Arms Embargo Joint Resolution introduced in 
Congress at the last session, and couched in terms evidently designed to au- 
thorize the President of the United States, either alone or in association with 
other governments, to prohibit the shipment of arms either to both parties 
to an armed conflict, or to one and not to the other. Fortunately, the Senate 
Committee on Foreign Relations unanimously adopted an amendment to 
require the embargo, if proclaimed, to be applied impartially. 

As a lifelong student and administrator of international law, I do not hesi- 
tate to declare the supposition that neutrality is a thing of the past to be 
unsound in theory and false in fact. There is not in the world today a single 
government that is actinz upon such a supposition. Governments are acting 
upon the contrary supposition, and in so doing are merely recognizing the 
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actual fact. In the winter of 1922-1923, there was held at The Hague an 
international conference to make rules for the regulation of the activities of 
aircraft and radio in time of war. The parties to this conference were the 
United States, France, Great Britain, Italy, Japan and the Netherlands. I 
had the honor to represent the United States in the conference and to be chosen 
to preside over it. We were able in the end to reach a unanimous agreement, 
which was incorporated in a general report. An examination of this report 
will show that it was largely devoted to the definition of the rights and duties 
of belligerents and of neutrals in time of war, and that it treated as still existing 
the Land War Neutrality Convention, the Convention for the Adaptation of 
the Geneva Convention to Maritime Warfare, and the Convention concerning 
Neutral Rights and Duties in Maritime Warfare, all made at The Hague in 
1907. The conference by which the report was adopted took place more than 
two years after the making of the Versailles Treaty and the Covenant of the 
League of Nations; the various delegations, it should be needless to state, 
acted under the authority and instructions of their respective governments; 
and yet, the idea that the law of neutrality had become obsolete never was 
suggested. So far as I am aware, not a single party to the Versailles Treaty 
or a single member of the League of Nations has ever actually taken the 
position that the law of neutrality is a thing of the past. The principal 
Powers in the League have on occasion taken precisely the opposite position. 
The fact is notorious that, after the Greeks were egged on to make war on the 
Turks and war actually came, Great Britain decided to remain neutral in the 
conflict, into which Canada and perhaps some of the other self-governing 
dominions unequivocally announced that they would not be drawn without 
their consent. In other recent wars Great Britain has pursued a neutral 
course. Other governments have done the same thing. On February 27, 
1933, Sir John Simon, discussing in the House of Commons the embargo, soon 
afterwards revoked, on the shipment of arms to China and Japan, spoke of 
Great Britain as a “neutral government,” and of the consequent necessity of 
applying the embargo to China and Japan alike. On the recent declaration 
of war by Paraguay against Bolivia, Argentina, Chile, and Peru immediately 
declared their neutrality. No government, so far as I am advised, has re- 
pealed its neutrality laws. Those of the United States still remain on the 
statute books; and, if they are to be repealed, it should be done directly and 
not by implication or by embarking on a lawless course in the name of peace. 

In view of the conclusive proof that the governments of the world, including 
those that are parties to the Covenant of the League of Nations, still treat the 
law of neutrality as a subsisting part of international law, it might at first 
blush seem strange that there should exist in the United States a special cult 
devoted to the dissemination of the notion, of which doctrinaire reverberations 
are occasionally heard elsewhere, that the law of neutrality is obsolete. But 
this phenomenon is easily explained. There are in the United States many 
persons who, deploring the fact that their government is not a party to the 


624 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Covenant, ardently desire that it should codperate with the League, and that 
it should to that end renounce its rights and escape its obligations under inter- 
national law, so far as they may stand in the way of the enforcement by the 
League of any coercive measures, economic or military, which it may see fit 
to take. The notion that the law of neutrality is obsolete is merely a blind- 
folding device, spun by wishful or purposeful thinking, to attain that end. 
As regards the enforcement of the provisions of the “Covenant,” the mem- 
bers of the League, and particularly the Great Powers, we may say without 
reproach, naturally and necessarily consult their interests and convenience 
as well as physical and other possibilities. So far, there is nothing in their 
conduct to justify the assumption that governments are now more willing 
or more able than they have been heretofore, without regard to conditions at 
home or abroad, to rush to the impartial punishment of friends and foes alike, 
in the name of justice, supposedly ascertained or actually unascertained. 
Nor do I believe that the cause of law and order in the world would be ad- 
vanced by the creation of chaotic conditions in which coercive methods would 
be promiscuously and emotionally used for the attainment of fancied moral 
ends. 

The law of neutrality is sometimes vehemently denounced as immoral, 
because, as is said, it obliges governments to refrain from judging the merits 
of quarrels and aiding those whom they may believe to be in the right. No 
supposition could be more erroneous. The law of neutrality does not preclude 
any government from taking part in a war if it sees fit to do so. It merely 
requires the observance of candor and decency in international dealings, by 
inhibiting acts of war under the guise of neutrality. 

It is obvious that certain recent agitations have been and still are carried 
on under radically erroneous impressions as to the legal significance of the 
supply of arms and munitions of war to the parties to armed conflicts. The 
statement is often made that the trade in contraband is lawful, and the state- 
ment is also often made that such trade is unlawful. These statements may 
seem to be conflicting; but, when properly understood, they are both correct. 
Because there is much dispute as to what the term contraband includes, and 
because it has so far been deemed proper to limit the burdens to which a 
neutral Power is subject, international law has not up to the present time 
required neutral governments to prevent their citizens from manufacturing, 
selling and shipping contraband, including arms and munitions of war, in the 
regular course of commerce. Hence, in the sense that a neutral government is 
not obliged to suppress such trade, the trade is lawful. On the other hand, 
however, international law recognizes the right of a party to a war to prevent 
such articles from reaching its adversary, and, if it seizes them, to confiscate 
them. In other words, international law, treating the trade as being, in an 
international sense, intrinsically unneutral and unlawful, permits the parties 
to the struggle to inflict the penalty, and to this the trader’s government can- 
not object. The trader conducts the business at his peril. 
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But, while a neutral government is not obliged to suppress the contraband 
trade of its citizens, it is forbidden itself to supply contraband to a belligerent, 
and particularly is forbidden itself either to sell or to give to him munitions of 
war. Neutrality, in the legal sense, embraces not only impartiality, but also 
abstention from participation in the conflict.!® The prohibition of the neutral 
government itself to supply arms and munitions of war is based upon the 
unquestionable fact that the supply of such articles to a fighting force is a 
direct contribution to its military resources, and as such is a participation in 
the war; and, if a government does this, it virtually commits an act of war. 
If it does this in behalf of one of the parties, it abandons its neutrality and is 
guilty of armed intervention; and if it does it for both parties, although it may 
be said to be impartial, it does what neither of the parties themselves can do, 
namely, fights for each against the other. It is not long since the United 
States became, through an inadvertent failure to observe these elementary 
principles, involved in an unfortunate incident affecting a great and friendly 
American country, the Republic of Brazil. Happily, the intervention quickly 
ended, as the government in behalf of which it was committed abruptly dis- 
appeared, and in a few days we duly recognized its successor, as fifteen other 
governments promptly did. 

From the elementary principles of international law above set forth it 
necessarily follows that, if a government bans the shipment of arms and 
munitions of war to one of the parties to an armed conflict and permits it to 
the other, it intervenes in the conflict in a military sense and makes itself a 
party to the war, whether declared or undeclared. 

Among those who, as I am compelled to believe, would, if they had their way, 
most effectually isolate us from peace, the most popular method of abolishing 
war appears to be the boycott. It fell to my lot to live through the days when 
the word “boycott” had its origin, and I can personally assure those who are 
now enamored of it that it never was then supposed to have a peaceful import. 
On the contrary, it was used to denote a type of irregular warfare so excep- 
tionally vicious that the only way adequately to describe it was to bestow on 
it the name of Captain Boycott, its central figure and victim. Captain Boy- 
cott was a land agent in Ireland in the era of the Land League, of “agrarian 
crime,” of the imprisonment of Parnell, and of the Phoenix Park murders. He 
evicted many tenants, and in retaliation his neighbors refused all intercourse 
with him and his family, would not work for him or trade with him, and 
would not allow others to do so. In self-defense, which is allowable even 
under the Kellogg Pact, he asked for and obtained military protection; and 
with the growth of passion on both sides Ireland came to wear the aspect of a 
seething cauldron of warlike activities. The world did not then regard this 
as a step towards peace. 

No better exposition of the nature of the boycott can be found than that 
which is made by my former colleague, Mr. Garrard Glenn, now a member of 
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the law faculty of the University of Virginia, in a recent article entitled 
“War without Guns.” !7 Setting out with Dr. Johnson’s famous injunction, 
“Let us clear our minds of cant,” and himself happily defining cant as the 
utterance of “an idealist who has ceased to analyze his own processes,” he 
explains the meaning of the boycott with a dialectic force and wealth of illus- 
tration that demonstrate his comprehensive acquaintance with the records 
of human experience and expose the poverty of the “new thought.” Recog- 
nizing the fact that trade itself may be and often is predatory, he reaches the 
conclusion that, by reason of employing methods of coercion which war itself 
employs, and by seeking the ends which war is designed to attain, “the na- 
tional boycott, in and of itself, is war.” He admits that this suggestion may 
be disagreeable if not offensive to some well-meaning persons; but he supports 
his thesis with reasons that have not been answered. From time immemorial 
commercial non-intercourse has been regarded as a measure incompatible 
with friendly relations and provocative of war, and it consequently has often 
been adopted as an appropriate preliminary to a declaration of war. Nothing 
could be more inadvertent or more incongruous than the contemplation of it as 
a peaceful measure. 

Equally devoid of a peaceful character are the non-national or non-govern- 
mental boycotts enforced by popular or concerted action, as was that in which 
the term originated. While their avowed object is coercive, no forecast can 
be made of the methods they may employ, of the extent to which they may be 
carried, or of the pitch to which popular passions may be raised. In a com- 
munity thus divided against itself, no one could undertake to be answerable 
for the consequences. In the general loosening of salutary restraints, honest 
but reckless resentment and unscrupulous malevolence or greed might be 
found to unite in the overthrow of justice and order and the suppression of 
individual liberty. Where unregulated popular action is invoked to accom- 
plish ends which the law either forbids or sanctions, no one who retains his 
balance is safe from the lynching which chartered spite and emotional virtue 
may administer. By such conditions governments have been and may yet 
again be put in peril in their external as well as in their internal relations. 
Some time ago, when a sudden excitement arose over the conflict between 
China and Japan, and eminent champions of the boycott as a peaceful measure 
publicly advised its application to the latter country, an active movement 
was conducted through the mails by a group of individuals for the institution 
of such a campaign. While this agitation was in progress a person whom I 
know went to a well-known shop to buy a small piece of silk, with no thought 
of what its possible origin might be. But, as this highly important trans- 
action was about to be concluded, the cry reverberated, “What! buying a piece 
of Japanese silk?” and there was suddenly staged a near-riot, from which the 
innocent victim could only withdraw. Considering the antecedents, nothing 
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could be more logical than such a scene; but it was moblike, disorderly, irre- 
sponsible and oppressive, and such as even the laws of war do not tolerate. 

But this process, with its infinite capacity to isolate us from the contamina- 
tion of peace and especially from that of neutrality, is to be sanctified and 
ennobled by employing it against “aggressors.” This is another dulcet and 
delusive term which has exceptional charm for those who, imagining that the 
continuity of history has been finally ended, believe that no useful lesson for 
the future can be gained from the study of wars and their origin. Many 
efforts have been made to define the aggressor. But I will not examine them 
in detail on the present occasion, as I have lately discussed them, as well as 
their intimate connection with proposals for “consultative pacts,” in another 
place.1® I will, however, remark that there is nothing more easy than to 
scribble definitions of things that are undefinable, and that, after twelve years 
of debate, the results of the attempts to define “the aggressor” are chaotic. 
Some of the proposed definitions are short, and others are long. The Soviet 
Government has elaborated the longest, but it is lexicographic rather than 
lucid. The French have perhaps produced the shortest, by defining aggres- 
sion as “the presence of troops on territory not their own.” Nothing could 
be more sweeping, or leave more to interpretation. The United States has 
toyed with this definition, with a short amendment that by no means clarifies 
it. The British Government has absolutely and prudently refused to be 
trapped by any definition. 

The French definition was accompanied with a plan for the ascertainment 
of the fact of aggression. Major General Fuller, an eminent British authority 
on questions of war and of diplomacy, has declared that whoever thought out 
the French proposal “must have been either a lunatic or a humorist.” I 
cannot wholly concur in this view. I am inclined to think that the author 
combined with a sense of humor enough of cynicism and craft to know what 
he was about. The reason of the British Government for refusing to agree 
to any definition was that, while no one could foresee the elements that a 
particular situation would present, a Power desirous of committing aggression 
would be advised as to how it might safely proceed. No term is more elastic 
or more susceptible of interested interpretation, whether by individuals or by 
groups, than “aggression.”” While self-defense is allowed under all systems 
of law, it is common knowledge that aggression may be the only means of 
defense. What may be aggression in one instance may by no means be ag- 
gressicn in another instance. Each case must be tried on its merits, and in 
cases between governments one never can be sure that the production of 
essential evidence can be obtained. Little by little, year by year, have the 
documents relating to the antecedents of the war that began in Europe in 1914 
dribbled out; and the disclosures have rendered necessary the revision of many 
impressions previously entertained. The fact is also to be borne in mind that 


‘8 “An Appeal to Reason,” Foreign Affairs, July, 1933, pp. 566-574. 
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the most vital communications are not always put in writing. When war 
occurs the parties always denounce one another as aggressors. It is a funda- 
mental principle even of French military strategy, as exemplified by Napoleon 
and by Foch, that the only chance of victory or of safety may lie in taking 
the aggressive. Even the people of the United States, who regard themselves 
as the most peace-loving and long-suffering on the earth, have on numerous 
occasions been charged with aggression. This was notably the case in our 
wars with Mexico and Spain. 

But a special danger, especially as regards the United States, is the connect- 
ing of the determination of “aggression” with a “consultative pact.” There 
are, I believe, few persons who realize the extent to which propaganda has 
been used in connection with international relations; and there prevails not 
only in Europe but elsewhere the impression that there is no country so sus- 
ceptible to propaganda as is the United States. It therefore is not strange 
that we have been systematically influenced by it to an extent that would be 
inconceivable in the case of Great Britain, of France, or of Italy. Only this 
year a leading English periodical has said: 


During the war the astonishingly efficient British propaganda service 
convinced the Americans of some of the most bizarre fairy tales that have 
ever been devised. To this day most of the population has not recovered 
from the alleged information which it then swallowed whole.”° 


The very frankness with which this avowal is made evidently denotes a 
cheerful confidence that we have not changed; and that, the more we are 
persuaded to isolate ourselves from international law, the easier it will be to 
guide us in the special paths which others would provide for us. 

In saying this, I am fully conscious that I expose myself to the charge of 
failing to keep step with the movements of the “new thought,” as it is daily 
manifested, with kaleidoscopic coruscation, at conventions, lectures, dinners, 
and other public gatherings pervaded by the sentiment that whatever was was 
wrong, and that, if we would be right, we must break with the past, discard 
the lamp of experience, and accept the latest emotional illumination. It was 
in this spirit of exaltation that we adopted the Eighteenth Amendment, which 
our states are now tumbling over one another to repeal, because it ushered in 
a reign of lawlessness and corruption so unparalleled in our history as to re- 
quire additions to the popular nomenclature of criminal activities. In vain 
was it urged, when the measure was under discussion, that it struck a blow at 
the very foundations of our constitutional system, and that it would prove to 
be unenforceable. Such arguments were raucously derided as the reactionary 
utterances of persons blind to the possibilities of the new era. 

With similar incredulity have been treated the utterances of those, no doubt 
constituting a vocal minority, who, believing that international law still sur- 
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vived and that human nature had not suddenly changed, were unable to 
accept the supposition that a desirable “world order” could be achieved by the 
habitual use of the processes of war as agencies of peace. The course of 
events has afforded to this conception repeated and inviting opportunities to 
demonstrate its feasibility; and the results, though morally inevitable, have 
been to some of its special devotees so disappointing as to induce them, in a 
spirit of exasperation, to offer the United States, with its propensity to youth- 
ful adventure, as a possible and blundering sacrifice on the altar of their faith. 

What the world most needs today is a return to law, and to the orderly 
modes of action which the observance of law assures. In the national sphere, 
the alternative to law is despotism; in the international sphere, the alternative 
is anarchy. With law, let us have liberty; and with law and liberty, let us 
have peace. 


THE LAW OF NATIONS, STATIC AND DYNAMIC 


By Joser L. Kunz* 


The antithesis between a static and a dynamic law of nations, as used in this 
article, means the distinction between a law of nations primarily occupied 
with the static purpose of preserving the status quo, containing no rules for 
its own modification by a peaceful and orderly process, and a law of nations 
providing rules for its own change. Of course, even a static law will never be 
able to stop the historical development in a world governed by the supreme 
rule of change, but this dynamic development will be brought about in many 
instances by the violation of the static law, by violent methods—revolution 
in internal, war in international law. On the other hand, no juridical order 
can be exclusively dynamic, for the maintenance of the law in force is a neces- 
sary condition for juridical security. The dynamic law will repose on a 
balance between static rules making for security, and dynamic rules providing 
for the necessary change by peaceful methods in conformity with the law 
which is to be changed. The change here will not be the outcome of a revolu- 
tion, but of an evolution, brought about in virtue of the juridical order itself. 

It is in this sense that I would like to distinguish between the law of nations 
before and after the World War, between the “old” and the “new” interna- 
tional law. The first was overwhelmingly static, contained few, if any, rules 
for its own modification; the change was brought about in most instances by 
war. The second, striving completely to eliminate war as an institution, is 
under a necessity to develop dynamic rules.! 


I. THE Oup INTERNATIONAL LAW 


The dogma of the absolute sovereignty of each state dominated the old 
international law. This dogma not only rendered impossible a real interna- 
tional law, but was also responsible for its static character. For absolute 
national sovereignty is a static conception, in full contradiction with an ever- 
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changing, dynamic world of law. This static law of nations was concerned 
in the first. place with the preservation of the status quo. It did not ask how 
the status quo was brought about; but, once recognized, this status quo pre- 
tended to be perpetual. Whereas, under municipal law, statutes may be 
abolished or modified by subsequent legislation, and although nearly every 
constitution provides for its own amendment, the peace treaty of 1648 began 
with the assertion of its perpetuity. The later peace congresses recognized, 
it is true, a new status quo; but each pretended that this new status quo should 
be the perpetual and inviolable “basis of the public law of Europe.” 

| It is characteristic that the 19th century has seen so many bilateral and 
multipartite treaties concerning either a common policy with regard to the 
maintenance of a given status quo—examples abound—or making the preser- 
vation of a given status quo the object of treaties of guarantee or alliance.| 
It was understood that this recognized status quo was to be considered, at the 
same time, asa legitimate one. There have been attempts to base this preser- 
vation of the status quo upon principles; but these principles were never more 
than maxims for political action; they were never rules of international law. 
It was stated also, and this idea is still very much alive in our own times, that 
the preservation of the recognized status quo constitutes the best guarantee 
for the maintenance of peace.? |But, in spite of all fictions of perpetuity, the 
fact that each later conference created and recognized a new status quo makes 
it perfectly clear that it was quite impossible to ignore the dynamic develop- 
ment of things! And principles were set up to justify the modification of the 
status quo: non-intervention, balance of power, colonial compensations, the 
principle of nationality, of “natural necessities,” “strategic frontiers.” All 
these so-called principles were vague and ambiguous; they were political 
maxims, but never positive rules of international law. 

| The old international law contained, of course, rules for the termination 
of treaties. But rules for a real revision of treaties, even of treaties imposed 
by force, were entirely lacking} This lack of dynamic rules were supplied, 
to a certain degree, by institutions or procedures, which were either legally 
questionable, such as the right of self-preservation of states, the doctrine of 
necessity, the famous clausula rebus sic stantibus, or which amounted to an 
open violation of international law. Sometimes the contracting parties 
intervened to restore the violated status quo, but in other cases they yielded 
to the fait accompli. The dynamics were recognized in the fact that effec- 
tiveness is often a condition with which positive international law connects 
certain legal consequences: effectiveness as a condition for the coming into 
existence of a new state, as a condition for the legal recognition of new states 


* Cf. the alliance of the four great Powers of Nov. 20, 1815: “‘Considérant que le repos de 
?Europe est essentiellement lié 4 l’affermissement de cet ordre des choses.” Protocol of Aix- 
la-Chapelle, June 15, 1818, point 2: “Que cette union ne peut avoir pour objet que le main- 


tien de la paix générale, fondé sur le respect religieux pour les engagements consignés dans les 
traités.”’ 
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or de facto governments, and for the acquisition of territory through occupa- 
tion or debellatio. 

A set of rules of the old static law of nations for the acquisition of territory 
made a dynamic development possible: 

(1) The jus primae occupationis provided that sovereignty over territories 
outside of the international community belonged to the first effective occu- 
pant; As a matter of course, the rules of international law were binding 
only upon the members of the international community. But it was a dif- 
ferent thing that a positive rule of international law should treat territories 
outside of the international community as res nullius and attribute to a mem- 
ber of this community who first occupied them effectively the right of sover- 
eignty over such territories. This rule made the whole colonial expansion of 
European Powers legally possible. It served dynamic purposes, but only 
in favor of the first occupant; the first effective occupation created at once a 
legitimate status quo. 

(2) In order to avoid the burden of effective occupation imposed by the 
above-cited rule, many Powers concluded treaties in the 19th century for the 
determination of “spheres of influences” or for the recognition of “special in- 
terests” of a certain Power in a given territory. 

(3) ‘Apart from treaties of cession of territory, the 19th century saw the 
creation of a new status quo by means of a so-called “occupation and admin- 
istration” © and by means of so-called “treaties of lease.”\ Treaties creating 
international protectorates,® largely used by Great Britain and France, served 
dynamic purposes‘ as well as the debellatio. 

(4) International law recognized the modification of the status quo brought 
about by civil war, under the condition of effectivity. 

But the principal vehicle of dynamic development under the old interna- 
tional law was war. Nationalistic as well as pacifist writers look at war as 
being only “‘a nude fact,” “mere violence”; they are both mistaken; for they 


* In the colonial epoch of the Portuguese and Spanish the legal title of a papal grant pre- 
vailed, but with the rise of the great Protestant colonial Powers, Holland and England, this 
title had to give way to the jus primae occupationis; the condition of effective occupation sup- 
planted the alleged title of discovery. 

4 The “purchase” in international law, so-called erroneously and by a false analogy with 
private law, is, of course, a treaty of cession; cf. my article in the Wérterbuch des Vélkerrechts, 


Vol. I, pp. 627-629. 5 Congress of Berlin 1878, Art. XXV. 
6 On the international protectorate, cf. my book, Die Staatenverbindungen, Stuttgart, 1929, 
pp. 288-350. 


7 Fauchille (Traité de Droit International Public, Vol. I, 2, 1922, p. 682), clearly indicates 
this dynamic purpose: ‘‘Rien n’est plus naturel pour les Etats que d’étendre au dehors leur 
souveraineté. Elle est, en outre, pour eux souvent une nécessité.”” But on the next page 
we read the ideology: “L’occupation est une fagon de faire pénétrer la civilisation chez les 
peuples sauvages.”” But no great Power, up to now, has been willing to take up the white 
man’s burden with regard to the Eskimos. With regard to the mandated territories carved 
out of the Turkish Empire, the competition was keen for Syria, Palestine and the Irak. 
But for poor Armenia no mandatory Power could be found. 
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believe they are giving a theoretical construction, whereas they give only a 
critique of the contents of positive international law. |They believe that 
the existence of war is an argument against the existence of international 
law. On the contrary, the institutions of reprisals and war prove that inter- 
national law is law, although a primitive law.\ For every juridical order 
must in the last analysis be backed by the employment of physical force; 
this is the point which distinguishes a juridical from an ethical norm, law 
from morals. But the methods of enforcing the law can be very different 
according to the status of the organization of a given juridical community. 
All primitive communities must rely upon the method of self-help; munici- 
pal law in the form of the blood feud, or vendetta; international law in the 
form of reprisals and war. It is therefore utterly erroneous to believe that 
international law is ever without a method of enforcibility; it is erroneous 
too to believe that the institution of war is a unique anomaly of international 
law. 

The enormous disadvantages of the method of self-help are obvious: the 
person entitled to a right is himself the judge and the sheriff in his own cause; 
his ultimate success does not depend so much on his right as on his force. 
It is therefore well to be understood that every juridical community wishes 
to get rid of this imperfect method. But the history of municipal law has 
shown that this method cannot be overcome by statements that it is barbaric, 
brutal, unjust, no longer adapted, or that it does not pay. It can only be 
overcome by an adequate organization. There will always be conflicts in 


every community. In order to get rid of the method of self-help it is neces- 
sary to give the conflicting parties substitutes for self-help, enabling them to 
solve all possible conflicts. It is necessary to give the community a higher 
organization by creating special organs, entrusted and charged to render, in 
the name of the community, objective and impartial decisions, and to enforce, 
if necessary, these decisions against an unwilling member of the community.® 


§ The Supreme Court of Pennsylvania stated in 1899: “Even the law of nations is a law 
only inname. It has but a moral sanction, and the only tribunal that undertakes to enforce 
it is the armed hand, the wltima ratio regum.” That international law must be backed by 
force is correct; but this enforcement exists in so-called war, which is a legal institution. 

* The history of the elimination of the Fehde in the old German law offers a good analogy: 
first a simple restriction of the blood feud; then came the Constitutio Moguntina, 1235, which 
did not outlaw it at all, but which made it the duty of conflicting parties first to exhaust all 
peaceful procedure which had been created in the meantime; only if it was, in spite of that, 
impossible to come to a solution, was resort to Fehde allowed. Fehde was therefore not out- 
lawed, but was rendered a subsidiary means. Cf. Par. 5: “Ad hoc magistratus et iura 
sunt prodita, ne quis sui doloris vindex sit... . Statuimus igitur, ut nullus .. . se 
ipsum vindicet, nisi prius querelam suam coram suo judice propositam secundum ius usque 
ad diffinitivam sequentiam prosequatur. §6: Siquis vero coram judicum sicut predictum est 
in causa processerit, si ius non fuerit consecutus et necessitate cogente oportet eum diffidare 
inimicum suum.” Only after having reached a stage where the decision and enforcement 
of all conflicts could be guaranteed, was the blood feud absolutely prohibited and resort to 
Fehde made acrime. Cf. Ewiger Landfriede, 1495, Par. 2: ‘““Haben wir all offen Vechd durch 
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War was, therefore, under the old international law, a legal and a neces- 
sary institution, and had two functions: it was a method of self-help for 
enforcing rights in conflicts having their origin in the law actually in force; 
it was a method of solving conflicts which had arisen out of the contrast 
between the law in force and the wish of one party to change the law.} War 
had a static as well as a dynamic function; War was in very many cases 
the only possible way to change the status quo; war served eminently 
dynamic purposes. And, under the old international law, every state was 
free to go to war. The old international law, protecting always the latest 
treaty, the latest status quo which was supposed to be eternal, could not 
ignore the dynamic development, for the course of history cannot be stopped. 
But the great international settlements, different as they were, appeared as 
static points; the dynamics lay between them, brought about by war. The 
old international law had no dynamic rules. It protected the status quo; but 
it could only reach imperfectly the goal of a juridical order, security and 
peace. For even the protected status quo was always in danger of being 
upset by war; and war might mean more, even the annihilation of the existence 
of a state. On the other hand, a state desiring to change the status quo 
knew that it could reach this goal, at least in the overwhelming majority of 
cases, only by war. This constant fear, as well as this insight, led to alli- 
ances and counter-alliances, to secret diplomacy, and to competition in arma- 
ment, which were supposed to be an insurance premium for peace, but which, 
in fact, led by a vicious circle to war. 

It is true, even the old international law offered the states peaceful means 
of settling their disputes. But their use was never obligatory and, what is 
more important, no methods existed for the settlement of dynamic conflicts. 
(The old distinction between “legal” and “political” conflicts (or “conflicts of 
interest”), or between “justiciable” and “non-justiciable” conflicts, has, in 
my opinion, no theoretical foundation. For legal conflicts may be very largely 
mixed up with political considerations, and political conflicts may contain 
many legal points. It is also erroneous to pretend that the so-called political 
conflicts are non-justiciable) It is quite wrong to believe that the interna- 
tional judge would have to dismiss the contending parties, in such cases, with 
a refus de juger. But, as he is bound by the static law, his decision would 
mean the dismissal of the party wishing a change in the law; the decision, 
therefore, would not only be unsatisfactory to this party, but it would not be 
a means of settling the conflict. The conflict would continue in spite of the 
decision. 

There are two great categories of international conflicts: conflicts as to 
what the law in force actually is, and conflicts arising out of the desire of one 
party to change the law; the difference between them is a difference, as I 


das gantze Reich aufgehabt und abgetan. Par. 3: Zuwiderhandelnde sollen mit der Tat von 
Recht zusampt anderen Penen in Unser und des Hailigen Reichs Acht gefallen sein.” 
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propose to describe them, between static and dynamic conflicts. The old 
international law had peaceful procedures for the settlement of static con- 
flicts only to a very limited extent, and none for the settlement of dynamic 
conflicts. Dynamic conflicts have been solved throughout history in most 
cases by war. { The creation of peaceful machinery and procedure for settling 
dynamic conflicts, the creation of what I call a dynamic law of nations, this 
is the great problem of the new international law. | 


Il. Tue New INTERNATIONAL LAW 


The foundation of the League of Nations in 1920 was an attempt to create 
a new international world order, a new international law. Its main purpose 
was not to replace force by law, as the pacifists say, but to replace war as a 
method of self-help by organized and peaceful methods of settling interna- 
tional disputes. The League of Nations was founded for the maintenance 
of peace. However important its function as a center of international tech- 
nical cooperation may be, the maintenance of peace is paramount, constitutes 
its very raison d’étre. The method of approach was, generally speaking, 
correct: the creation of an international organization, providing peaceful 
machinery for the settlement of international conflicts as a substitute for war, 
1.€., as a substitute for the method of self-help by the use of force. 

The great task of this new institution is, in my judgment, the creation of a 
dynamic law of nations. The Covenant of the League of Nations has been, 
up to the present moment, and will be as long as the League falls short of uni- 
versality, only a particular law of nations, binding upon its members, and not 
yet a part of general international law. But if it is intended wholly to 
eliminate war as an institution from general international law, the general 
law binding upon all states of the international community, members as well 
as non-members of the League of Nations will also be confronted with the 
problem of the dynamic law of nations. The complete elimination of war 
presupposes peaceful machinery for settling all possible disputes between 
nations, static as well as dynamic, and machinery to enforce this settlement 
in the name of the community, if necessary, against a recalcitrant member 
of the international community. 

The Covenant has restricted the right of states to resort to war by forbid- 
ding absolutely a war of conquest and suppression (Article X), and by mak- 
ing war in general only a subsidiary means of settling international conflicts 
(Articles XII-XV). The Covenant, therefore, does not at all abolish war as 
a legal institution; even under the Covenant war remains a legal institution 
in principle.” The Covenant corresponds, by analogy, to the Constitutio 
Moguntina of 1235: the members of the League must first exhaust the peace- 
ful procedures usque ad diffinitivam sequentiam. The prohibition of war is 
not based on the justice or injustice of the case in question, but on the fulfill- 


1 According to the preamble of the Covenant, the members accept “obligations [the French 
text, which is equally authentic, is much clearer: certaines obligations] not to resort to war.” 
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ment or non-fulfillment of certain formal, procedural rules; the Covenant 
does not distinguish between just and unjust wars, but between legal and 
illegal wars. But if the exhaustion of all the peaceful procedures provided by 
the Covenant fails to bring about the solution of an international conflict, 
the contending parties remain free to resort to war.1!_ The Covenant is there- 
fore based on a perfect and very reasonable balance between elimination of 
war on the one hand and the creation of peaceful substitutes for war on the 
other.!? 

The Covenant does not even provide for the successful peaceful settlement 
of all static conflicts. Article XII imposes upon the members the obligation 
to make use of one of the three peaceful methods—arbitration, international 
justice, submission to the Council—but leaves the choice of one of those 
three methods to the discretion of the contending parties. Only when the 
parties to the dispute cannot agree upon the choice of one of the juridical 
methods does submission to the Council become obligatory, and it is sufficient 
that one of the parties to the dispute effects such submission. This rule con- 
stitutes the principal contribution of the Covenant towards the peaceful set- 
tlement of international conflicts. 

Article XIII of the Covenant declares that “disputes as to the interpreta- 
tion of a treaty, as to any question of international law, as to the existence of 
any fact which if established would constitute a breach of any international 
obligation, or as to the extent and nature of the reparation to be made for any 
such breach” are “among those which are generally suitable for submission to 
arbitration.” These disputes arise out of the law actually in force and are 
static disputes. But not even here is there an obligation to submit these dis- 
putes to a juridical solution.1* What are the provisions of the Covenant re- 
garding the peaceful settlement of dynamic conflicts? 

First of all, we must not forget that the new international law will also 
need, of course, static rules for preserving the status quo and upholding the 
sanctity of treaties. The Covenant is not lacking in static rules. 

(1) The preamble, “in order to achieve international peace and security,” 


11 F.g., in the case of Art. XV, par. 7, of the Covenant. 
These cases where resort to war is legal under the Covenant are commonly called its gaps. 
But it is clear that this is nothing else but a critique; and for the reasons given above in the 
text, not even an immanent, but a transcendent critique. 

12 Cf. the sound reasoning in the note of the German Government concerning the harmoniz- 
ing of the Covenant and the Kellogg Pact: “Si I’on veut exclure du Covenant la guerre d’une 
facon absolue, il faut qu’on ne laisse point de lacune dans le domaine du réglement pacifique 
des conflits. Carle seul réglement qui puisse offrire des perspectives de succés et de durée, 
c’est un réglement qui garantisse une relation d’équilibre entre l’interdiction de la guerre et la 
solution pacifique des différends. C’est sur l’équilibre de ces deux éléments que repose le 
Covenant.” (League of Nations, Doc. C. 160. M. 69. 1930 V, 1. V. 1930, p. 98.) 

18 The absence of an obligation lies not so much in the words ‘‘generally suitable,” but in 
the language of Art. XIII, par. 1, according to which “the members agree that, whenever 
any dispute shall arise between them, which they recognize to be suitable for submission to 
arbitration or judicial settlement.” 
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imposes upon the members the rule pacta sunt servanda, the principle of the 
sanctity of treaties, which also apart from the Covenant was and is a norm 
of general international law. The members are bound to a “scrupulous re- 
spect for all treaty obligations in the dealings of organized peoples with one 
another.” Article I, paragraph 2, provides that a state, in order to be ad- 
mitted to the League of Nations, “shall give effective guarantees of its sincere 
intention to observe its international obligations”; and, according to para- 
graph 3 of the same article, “a member may, after two years’ notice of its 
intention so to do, withdraw from the League, provided that all its interna- 
tional obligations and all its obligations under this Covenant shall have been 
fulfilled at the time of its withdrawal.” 

(2) The preamble imposes upon the members “the firm establishment of 
the understandings of international law as the actual rule of conduct among 
governments”—a phrase which certainly has been chosen with a purpose— 
and therefore forbids emphatically the violation of international law. We 
have seen that such a violation often served dynamic purposes in former 
times. 

(3) Article XX abrogates “all obligations or understandings inter se 
which are inconsistent with the terms” of the Covenant; the members “sol- 
emnly undertake that they will not hereafter enter into any engagements in- 
consistent with the terms thereof.” 

(4) We have seen that war, under the old international law, was an eminent 
vehicle of dynamic development. The Covenant restricts the free right to 
resort to war. 

(5) But above all, of course, Article X is the principal exponent of the 
static law in the Covenant. Whereas Articles XII-XV only forbid a war 
of surprise, Article X contains, as far as war is concerned—for the conception 
of aggression used in this article is broader—an absolute prohibition of war 
directed against the territorial integrity or existing political independence of 
a member. 

The meaning of Article X !4 is much controverted,!® but it may safely be 
said that it creates a strictly juridical obligation of all members vis-a-vis all 


M4 Art. X reads as follows: ‘The members of the League undertake to respect and preserve 
as against external aggression the territorial integrity and existing political independence of 
all members of the League. In case of any such aggression or in case of any threat or danger 
of such aggression the Council shall advise upon the means by which this obligation shall be 
fulfilled.” 

%On Art. X cf: Schiicking-Wehberg, Kommentar zur Vélkerbundsatzung, 2nd ed., Berlin, 
1924, pp. 449-466; Gonsiorowski, Soci‘té des Nations et Probleme de la Paix, Vol. II, pp. 
264-293; J. Ray, Commentaire du Pacte, Paris, 1930, pp.343-371;Struycken. ‘La Société des 
Nations et V'intégrité territoriale” in Bibliotheca Visseriana, Leyden, Vol. I, 1923, pp. 91-157; 
T. Komarnicki, La question de Vintégrité territoriale dans le Pacte de la Société des Nations, 
Paris, 1923; H. Rolin, “‘L’article X du Pacte’” in Munch, Les origines et V'oeuvre de la Société 
des Nations, Copenhagen, Vol. II, 1924, pp. 453-488; J. C. Baak, Der Inhalt des modernen 
Volkerrechts und der ursprung des Artikels X der Vélkerbundsatzung, Berlin, 1926; my book, 
Die intrasystematische Stellung des Artikels XI des Vélkerbundpaktes, Leipzig, 1931. 
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members, a collective and reciprocal guarantee, an obligation to respect and 
to preserve the two objects of guarantee, territorial integrity and political 
independence. Article X contains, no doubt, an absolute prohibition of wars 
of conquest and suppression. It forbids in future any change in the terri- 
torial and independent status quo of all members which is brought about not 
only by war, but also by force not amounting to war. Article X obliges the 
members not only to respect and to preserve, but to restore, the endangered or 
destroyed status quo; it obliges the members further not to recognize such a 
change brought about by force; it forbids them to yield to an unlawful fait 
accompli. 

(6) Last but not least, the famous paragraph 8 of Article XV of the 
Covenant '* is essentially a static proviso, since conflicts which, in the opinion 
of the Council, “arise out of a matter which by international law is solely 
within the domestic jurisdiction of one party” and which therefore are ex- 
cluded from the procedure under Article XV, will be in most cases dynamic 
conflicts. 

The Covenant, therefore, not only does not lack static rules, but its static 
rules have to a certain extent tightened the static tendency of the old inter- 
national law. But the Covenant contains also dynamic elements: 

(1) The Covenant provides, by Article XXVI, a procedure for its own 
amendment; Article VIII, paragraph 3, contains a revision clause with regard 
to the convention for the reduction of armaments. 

(2) Articles XII and XV of the Covenant embrace “any dispute likely to 
lead to a rupture,” and therefore include dynamic conflicts. On the other 
hand, war remains a subsidiary means for the settling of all conflicts under 
certain circumstances. It is interesting to note that the right eventually to 
resort to war is, in Article XV, paragraph 7, thus styled: the members of the 
League reserve to themselves the right to take such action as they consider 
necessary for the maintenance of right [static conflicts] and justice [dynamic 
conflicts]. 

(3) Article XV, paragraph 8, is certainly a concession to the old dogma of 
the absolute sovereignty of states, an essentially static conception; but also 
in this case resort to war is permitted. This paragraph, while denying the 
League’s competence under Article XV, recognizes at the same time that an 
international conflict may arise, even out of matters of domestic jurisdiction, 
and that, in spite of the Council’s report stating that it is a matter which 


16 Cf. Advisory Opinion No. 4 (Permanent Court of International Justice, pp. 23-26) ; Re- 
port of the Commission of Jurists (Aaland Islands, O. J. Spec. Suppl. Oct. 1920); Report of 
March 13, 1924 (Corfu-Affair) ; the above-quoted books of Schiicking-Wehberg, pp. 589-592, 
Gonsiorowski, II, pp. 369-378, Ray, pp. 490-498; T. P. Conwell-Evans, The League Council 
in Action, Oxford, 1929, pp. 214-220; Castberg in Revue de Droit International et de L/gislation 
Comparée, 1921, pp. 197-200; J. Paulus in Revue de Droit International (Geneva), IT, 1924, pp. 
123-138; N. Politis, Le probleme des limitations de la souveraineté, Paris, 1925, pp. 43-56; J. L. 
Brierly in British Yearbook of International Law, 1925, pp. 8-19; A.Verdross, Die Verfassung 
der Vélkerrechtsgemeinschaft, Vienna, 1926, pp. 168-177. 
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according to international law is solely within the competence of one party, 
the conflict continues. The paragraph reads: “the Council shall so report, 
and shall make no recommendation as to its settlement.” 

(4) Even the static Article X contains dynamic elements in so far as it 
forbids only external aggression. Article X is therefore not a perpetuation 
of the status quo in all circumstances. A change of the status quo can be 
brought about under Article X, by force which does not constitute an external 
aggression, e.g., by internal revolution or the secession of a province or 
colony, or by any means which does not constitute an external aggression, e.g., 
by a freely negotiated and ratified treaty between the members concerned or 
by a free renunciation of right.’ 

(5) The broad wording of Article XI, paragraph 2, clearly includes also 
dynamic conflicts.1§ 

(6) Above all, the Covenant contains also Article XIX,!* the real sedes 
materiae, the exponent par excellence of the dynamic law of nations in the 
structure of the Covenant and the necessary correlative to the static Article 
X. Article XIX is commonly called the article of revision. It seems neces- 
sary, therefore, first of all, to define this conception of revision.2° It is well 
known that, politically speaking, the revision of the Paris Peace Treaties 


1” The Report of Mr. Struycken on Art. X stated: “L’objet de l’article X n’est pas de per- 
pétuer l’organisation territoriale et politique telle qu’elle a été établie et telle qu’elle existait 
4 l’époque des recents traités de paix. Des modifications pourront étre apportées A cette 
organisation par divers moyens légitimes. Le pacte admet cette possibilité.” (2nd As- 
sembly, 1st Commission, 1921, p. 191). 

18 Art. XI, par. 2, reads: “It is declared to be the friendly right of each member of the 
League to bring to the attention of the Assembly or of the Council any circumstance what- 
ever affecting international relations which threatens to disturb international peace or the 
good understanding between nations upon which peace depends.” 

19 Art. XIX reads: ““The Assembly may from time to time advise the reconsideration by 
members of the League of Nations of treaties which have become inapplicable and the con- 
sideration of international conditions whose continuance might endanger the peace of the 
world.” In the French original: ‘“L’ Assemblée peut, de temps a autre, inviter les Membres 
de la Société, a procéder 4 un nouvel examen des traités devenus inapplicables ainsi que 
des situations internationales dont le maintien pourrait mettre en péril la paix du monde.” 

0 Cf. the commentaries on the Covenant by Schiicking-Wehberg, pp. 661-664, Ray, pp. 
559-567, Gonsiorowski, II, pp. 294-310; my articles and books quoted in note 1; Livre Rouge 
Chilien (Dilégation du Chile a la Société des Nations); José Carrasco, La Bolivie devant la So- 
ciété des Nations, Nancy, 1921; Aladar Goellner, La révision des traités sous le régime de la 
Société des Nations, Paris, 1925; C. Schmitt, Die Kernfrage des Vélkerbundes, 1926; Em. 
Hasas, La révision du traité de Trianon, Paris, 1928; Sir John Fischer Williams, this JouRNaL 
Vol. XXII (1928), p. 89 seq; B. Bouffal, “L’ Article 19 du Pacte” in Revue de Droit Inter- 
national et de Législation Comparée, 1928; Juan Rivera Reyes, La révision de los Tratados, 
Paris, 1929; R. Flaes, Das Problem der Territorialkonflikte, Amsterdam, 1929; M. Radoiko- 
vitch, La révision des traités et le Pacte de la Soci‘té des Nations, Paris, 1930; G. E. Villani, La 
revisione dei trattati ei principi generali del diritto, Modena, 1930; W. Schneider, Die clausula 
rebus sic stantibus im Vélkerrecht, Berlin, 1931; G. Roux, Reviser les traites? Paris, 1931; E. 
Catellani, La revisione dei trattati, Venezia, 1931; Sir John Fischer Williams, International 
Change and International Peace, Oxford, 1932; A. Wigniolle, La Société des Nations et la ré- 
vision des traités, Paris, 1932. 
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dominates the thought of most European Powers. Nearly every European 
Power looks at the problem of revision only from the point of view of the last 
peace treaties and, of course, according to what it believes to be its political 
interests. But we have not to deal in this article with this concrete question. 
For us the problem of revision is a theoretical problem of general importance. 
The revision of the Paris Peace Treaties, however it may dominate today, is, 
in my judgment, only a special concrete case of treaty revision in general, 
and even treaty revision in general is only a part of the vast problem of the 
dynamic law of nations. The creation of this dynamic law of nations is an 
indispensable prerequisite for the real elimination of war.?! 

A glimpse at the actual, political problem of the revision of the Paris Peace 
Treaties shows us that the word “revision” is employed in two senses which 
are wholly different theoretically: 

(a) Revision means, first, a change brought about by the acknowledgment 
of facts which may render a treaty void or voidable; void, if it can be shown 
that conditions which, according to general international law, are indispen- 
sable in order to produce a valid international treaty have been lacking; 
voidable, if it can be shown that a valid international treaty has come to an 
end on account of a reason which, according to general international law, 
has the extinction of this treaty as a legal result. In both cases there is no 
question as to the change of atreaty. The question in the first case is whether 
a valid treaty had come into force; the question in the second case is whether 
a valid treaty has come to anend. It may be contested between the parties, 
of course, whether a treaty is void or voidable and a conflict may arise out of 
this difference of opinion. But such contests are always conflicts either as to 
what the general law with regard to the coming into force or to the termina- 
tion of treaties is, or they are conflicts as to the facts involved. In both cases 
we have therefore to deal with static conflicts. Such demands for revision 
are neither in contradiction with nor an exception to the rule pacta sunt 
servanda. For this rule obligates the parties to the condition that there is a 
valid treaty in force. 

(b) Quite different is the case of revision in the proper sense of the term, 
and it is only with revision in this sense that we are here concerned. There is 
in this case no conflict between the parties as to the facts; there is no conflict 
as to what the law is; it is agreed by both parties that the treaty has legally 
come into force and it is not denied that the treaty continues to be in force. 
The conflict arises here out of the positive law, out of the wish of one party 
to change this positive law; this is a dynamic conflict. 


21 Cf. J. L. Brierly: “War has been one of the means whereby from time to time states have 
revised the established international order. The analogy to war in the domestic sphere is 
revolution and our safeguard against revolution is our readiness to meet legitimate grievances 
by ordered change in the established order. . . . and we shall not have solved the problem of 
peace until we have devised some ordered process whereby we can satisfy the demand for 
change which is the mark of any living human society.” (Cambridge Law Journal, IV, 


1932, pp. 318-319). 
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President Woodrow Wilson, active in the creation of the League of Nations, 
clearly recognized this dynamic problem. His draft of the guarantee article 
contained in the same article the following proviso: “But, it is understood be- 
tween the members, that such territorial readjustments, if any, as may in 
the future become necessary by reason of changes in the present racial con- 
ditions and aspirations, or present social and political relationship, pursuant 
to the principle of self-determination, and also such territorial readjustments 
as may in the judgment of three-fourths of the delegates be demanded by the 
welfare and manifest interest of the people concerned, may be effected, if 
agreeable to those people.” 22, Wilson spoke *° of the guarantee of the status 
quo, adding: “plus later alterations of boundaries, if it could be shown that 
injustice has been done or that conditions have changed.” It is well known 
that President Wilson was not able to get these proposals accepted, on account 
of the resistance of France,—then as today the champion of the fight against 
dynamic international law. What remained of Wilson’s ideas forms now the 
positive law of Article XIX. 

There can be no doubt that this article provides a very weak norm. It is 
only a rule of procedure and contains no substantive rules to determine the 
principles which should control such a revision. It imposes no duty on the 
Assembly ; 24 the whole procedure has an exceptional character.2° The As- 
sembly cannot accomplish this revision; all it can do is to advise (inviter) 
the members concerned; it cannot even make proposals regarding the pro- 
cedure of this revision or regarding its substance. Only the parties them- 
selves can do so; the revision can therefore succeed only if the parties agree. 

The “advice” of the Assembly is not legally binding upon the members 
concerned; even if a party concerned gives no effect at all to such ‘“‘advice” 
it has not violated the Covenant. It is not surprising, therefore, that Article 
XIX has often been regarded as practically valueless. Certainly, Article 
XIX as it stands now must not be overestimated; but, on the other hand, it 
would be quite wrong to underestimate its far-reaching importance. 

It is the first time in the history of the law of nations that this new prob- 
lem has been recognized in an international treaty which has come into force. 
Article XIX contains something which is new in principle and it is, therefore, 
absolutely erroneous to believe, as many authors do, that it means nothing 
else but a legalization of the old clausula rebus sic stantibus.2® For the 
clausula rebus sic stantibus, correctly understood, is only a positive norm ac- 


2H. W. V. Temperley, A History of the Peace Conference at Paris, London (6 vols., 
1920-1924), Vol. VI, pp. 444-446; D. Hunter Miller, The Drafting of the Covenant, New 
York, London (2 vols. 1928), Vol. II, p. 72. 

* Hunter Miller, op. cit., I, p. 42. 

“The Assembly may .. .” 

* “The Assembly may from time to time.” 

** There is an enormous literature on the subject of this clausula; by far the best that has 
been written, in my opinion, are the few pages of D. Anzilotti, Cowrs de Droit International, 
Paris, 1929, pp. 456-465. 
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cording to which essential circumstances which have been taken into consider- 
ation as a presupposition of the objectives assumed, if changed, bring the 
treaty toanend. The clausula is therefore one of the reasons for the termina- 
tion of treaties. Now a conflict may arise as to which circumstances must 
have changed or whether these changes have taken place. In such a case in- 
ternational law admits no unilateral denunciation; a conflict arises which 
must be settled by the same procedure as every other international conflict. 
The conflict concerns the question of the interpretation of the treaty and is, 
therefore, a juridical and a static conflict. The clausula can never be invoked 
against treaties which have already been executed; the clausula plays a 
role only with regard to treaties. What a difference between this clausula 
and revision in the proper sense of the term as contained in Article XIX! 
The clausula and the revision of Article XIX are by no means the same thing; 
they are contrasts, as has been pointed out by Anzilotti. 

Article XIX leads us into an undiscovered land of international law. Its 
historical importance, however imperfect it may be from a practical point of 
view, consists in the unrolling for the first time in full breadth of the problem 
of a dynamic law of nations and in the attempt to solve the antinomia between 
the necessary sanctity of treaties, a principle which calls for the respect of the 
status quo, and the equally necessary peaceful procedure which makes pos- 
sible the dynamic evolution. 

Article XIX refers not only to treaties, but to international conditions (sttu- 
ations internationales) in general—the broadest possible term—‘whose con- 
tinuance might endanger the peace of the world.” For the first time it has 
been recognized in a treaty that grave conflicts menacing to peace may arise 
out of the maintenance of what from a static point of view is the legally valid 
law, the legitimate status quo.?® 

The creation of a dynamic law of nations is an absolute necessity. It is 
absurd to believe, in a world in which I cannot go twice into the same 
river, in a world which in all domains is governed by the supreme rule 
of everlasting change, that only international situations can be eternal. 
It is absurd to believe that history can be stopped, that any given status 
quo can be petrified forever. But this creation of a dynamic law of na- 
tions is all the more urgent in an international society willing to eliminate 
war completely. For war has been in most cases in history the vehicle of 
dynamics. That this is true is coming to be more and more recognized by 


27 This is perhaps the political reason why some authors defend this theoretically unten- 
able construction. For if we accept the identity of Art. XIX and the clausula, we are in a 
position to argue with M. Radoikovitch: ‘“L’Article ne vise pas les traités déja executés (op. 
cit., p. 237); and on this theory the author concludes that Art. XIX will only seldom be 
applicable to peace treaties (sc. of 1919) and never to territorial revisions: quod erat demon- 
strandum. 

28 Cf. G. Grafton Wilson, ‘Treaties and status quo,” this JourNaL, Vol. X XVII (1933), 
pp. 104-105. 
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general writers, by international lawyers,®° and even by responsible states- 
men.*? 

Article XIX is certainly a means, according to positive law, for revising the 
Paris Peace Treaties,** but it is much more; it is the necessary counterpoise 
to Article X; ** it calls for the beginning of the dynamic law of nations; it is 
something new, something revolutionary; ** it is one of the pillars *> of the 
Covenant. No doubt, Article XIX does not yet constitute a working ma- 
chinery. What we need is a reform, a completion of the idea of which Ar- 
ticle XIX contains the germ, in the form of an amendment which would render 
this article effective.**® This reform is an urgent need if we really wish com- 


2 Cf., e.g., G. Roux, op. cit., pp. 176-177: “Le principe officiel de l’intangibilité des traités 
est une théorie purement négative. La vie n’est-elle pas une révision continue? La Paix 
est une creation incessante, sa construction exige une continuelle activité positive.” 

30 Long before the League of Nations came into force, my teacher of international law at 
Vienna University, Heinrich Lammasch, said that the goal of the development of inter- 
national law must be to find a juridical form for effecting changes based on the evolution of 
nations. Cf.,G.G. Wilson, loc. cit.; Sir John Fischer Williams, op. cit., p. 1: “An absolutely 
rigid framework is bound in the end to collapse and to collapse violently.” Edwin M. 
Borchard in his address on the Kellogg Pact, at the Williamstown Institute of Politics, Aug. 
22, 1928: “The abolition of war will, therefore, have to be pursued along other lines. Pos- 
sibly in the elimination of the economic causes of conflict, there lies more hope than in legal 
efforts to preserve by force the status quo. Other machinery is needed to make changes in 
existing conditions, when time and circumstances require. To that effect but little attention 
has yet been paid.”’ Politis, Les nouvelles tendances du droit international, Paris, 1927, p. 12; 
J. L. Brierly. I fully agree with Edwin D. Dickinson’s statement at the last session of the 
American Society of International Law at Washington, D. C., April, 1933, that what I call 
the dynamic law of nations is the problem of the new international law. 

31 The Italian Prime Minister, B. Mussolini, often expressed this idea. In the famous 
interview he gave to Lord Rothermere he spoke the much-quoted words: “I trattati non sono 
una tomba”’ (Treaties are no tombs), published in the London Daily Mail of March 28, 1928. 
Again in his exposé of foreign affairs, on June 5, 1928, he said: ‘Treaties cannot be eternal; for 
this would mean that mankind has become a mummy at a given moment.” Cf. also Prime 
Minister MacDonald’s opening speech at the Lausanne Conference on Reparations, 1932. 

2 Cf. The letter to the German Peace Delegation, signed by M. Clemenceau as the Presi- 
dent of the Paris Peace Conference: “Le traité crée l’organe nécessaire pour trouver les 
moyens de modifier, de temps A autre, le réglement méme de 1919.” 

33 It is well known that one of the reasons why the United States did not become a member 
of the League was her unwillingness to guarantee in perpetuum the status quo of 1919. And 
Canada, a member of the League, proposed at Geneva for the same reasons the complete 
elimination of Art. X. 

*4So Prof. Th. Ruyssen: “L’article XIX constitue, sans aucun doute, une des plus au- 
dacieuses innovations du droit nouveau.” (Les Cahiers des droits de Vhomme, XXXI, 16, 
1931, Paris, p. 362). And even Mr. Radoikovitch, who wrongly identifies this article with 
the clausula rebus sic stantibus, cannot but state: ‘‘L’article XIX est peut-étre dans les rela- 
tions internationales une révolution.” (Op. cit., p. 212). 

* The Chinese delegate at Geneva called Art. XIX, “‘un des articles les plus essentiels du 
Pacte” (Xth Assembly, 1929, Ist Commission, pp. 44-47), and the Hungarian delegate spoke 
of Art. XIX as “‘une des pierres angulaires du Pacte, qui tient compte de la loi de l’evolution, 
le complément et le correctif indispensable de l’article X.”’ (/bid., pp. 54-56, 99-100). 

%* The Chinese delegation at Geneva asked in 1929 for the creation of a special commission 
charged to examine the means to render Art. XIX effective. The British League of Na- 
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pletely to eliminate war. Peaceful revision, a dynamic law of nations, or 
war—that is an inevitable alternative. 

But the development within and without the League of Nations has gone, 
in the last twelve years, quite the opposite way. All that could be done has 
been done to deprive Article XIX of the little practical value it had. This 
was done first, by way of interpretation: the “advice,” it was said, must be 
given unanimously; the revision of territorial questions, it has been quite 
wrongly stated, is impossible under Article XIX; the condition “treaties which 
have become inapplicable” has been interpreted in the narrowest sense; in the 
second place the phrase “international conditions whose continuance might 
endanger the peace of the world,” a far-reaching wording and the positive law, 
has been deliberately neglected. It has been proposed politically that Ger- 
many renounce for a period of ten years the application of Article XIX; 
the article has been treated politically as a quantité négligeable. 

The League has hardly ever made theoretical studies of Article XIX, has 
never proposed a reform and a completion of this article, but has devoted all its 
effort to examine, to amend and to fortify Article X, the static article, and 
Article XVI on sanctions. 

Even in the few instances where Article XIX has been brought before the 
League in a concrete case, all efforts have been made to get rid as soon as possi- 
ble of the procedure under this article. This was the case when Bolivia ap- 
plied in 1920 for the revision of her peace treaty of 1904 with Chile, when 
Peru in the same year applied for a revision in the Tacna-Arica conflict, and 
when China in 1925 applied for a revision of the “unequal treaties.” When 
China proposed the creation of a special commission for the study of Article 
XIX in 1929, the commission was created, it is true, and gave a report; but 
this report is rather poor, although the recognition that Article XIX exists and 
is not neglected by the League deserves to be recorded. 

This same static, anti-dynamic spirit has pervaded the other efforts of the 
League and the diplomacy of the post-war period. The whole system of post- 
war alliances makes for the perpetuation of the status quo;%**® treaties have 


tions Union, London, made in 1929 an excellent report on Art. XIX in which it said: “In 
view of the dangers attaching to an international system which does not provide for its own 
modification, it is important to make Article XIX practically effective. For this article con- 
tains the germ of the League’s legislative power. But it must be made effective, if the alter- 
native method of war is to be permanently excluded.” 

37-39 By Art. I of the treaty of alliance between France and Czechoslovakia, Paris, Jan. 25, 
1924, the two governments bind themselves “‘a se concerter sur les questions extérieures de 
nature a porter atteinte 4 l’ordre établi par les traités de paix.”” In the same sense the trea- 
ties of alliance between France and Jugoslavia, Paris, Nov. 11, 1927, Art. III, between 
France and Rumania, Paris, June 10, 1926, Art. III. Art. I of the treaty of alliance between 
Jugoslavia and Rumania, Belgrade, June 7, 1921—one of the Little Entente treaties—speaks 
of an unprovoked attack of Hungary or Bulgaria, ‘‘dans le but de porter atteinte a l’ordre 
établi par le traité de Trianon ou par celui de Neuilly.”” Cf. also the treaties between Italy 
and Czechoslovakia, July 5, 1924, Art. XXV, between Italy and Rumania, Sept. 16, 1926, 


FS 
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been concluded whose principal object is the maintenance of the status 
quo.*° 

Mr. Briand’s Pan-European proposal was purely static.4! The draft for a 
Balkan Pact in 1931 provides a procedure of conciliation or arbitration for all 
conflicts; but conflicts regarding the territorial status quo are excluded even 
from the procedure of conciliation.42 Some of the new arbitration treaties 
exclude conflicts concerning the territorial integrity or the territorial status 
quo of the contracting parties.** The facultative clause concerning the ob- 
ligatory jurisdiction of the Permanent Court of International Justice, is 
limited to legal questions and thus excludes dynamic conflicts; but, in spite of 
that, many states *4 ratified only with reservations excepting even legal con- 
flicts regarding their actual territorial integrity. 

The same anti-dynamic spirit dominates the work of the League designed 
to strengthen Article X and to establish security, the drafts of a “treaty of 
mutual guarantee,” and of a “non-aggression-pact.” The same is even true 
of the famous Geneva Protocol of 1924. This protocol excluded again, as was 
made very clear by the rapporteur, Mr. N. Politis, the problem of the dynamic 
law of nations. From this point of view, it was another attempt to perpetuate 
the status quo.*® And the inherent fault was here much more serious, because 
this protocol had the ambition completely to eliminate war, to “kill war.” 
That it is necessary, in order to do so, to create peaceful substitutes for 
war for the settlement of all conflicts was fully understood by its framers; but 
the vital problem how peacefully to effect changes in international law was 
not only not considered, but was deliberately excluded. 

The same criticism applies to the General Act of September 26, 1928, es- 
pecially to Articles 18, 28 and 39 (2). By the exclusion of territorial disputes, 
by the rule that an international tribunal, even in a dynamic conflict, must 
base its decision on the law in force—a rule which deprives this procedure of 


Art. I. In the same sense the French proposal for a British-French treaty of guarantee in 
1922, Art. IV. 

“© Geneva Protocol, I, 1922 (Austria); Rhine Pact of Locarno, 1925. 

“ His memorandum of May 17, 1930: ‘“Toute possibilité de progrés dans la voie de l’union 
économique étant rigoureusement déterminée par la question de la sécurité.” The German, 
Italian, Hungarian and Austrian replies underlined the dynamic problem. Thus, G. Scélle 
could say: ““Méme avant sa naissance, la future Union européene se trouve A faire face au 
litige fondamental entre révisionistes et partisans du statu quo.” (Essai relatif a “l’Union 
européenne” in Revue générale de Droit International Public, 1931, pp. 521-563.) 

* Conférence Balcanique. Documents. Avant projet d’un Pacte Balcanique, elaboré au nom 
du groupe héllénique de la Conférence, par J. Spiropoulos. Art. II. 

“ F.g., between Poland and Czechoslovakia, April 23, 1925, Art. I. 

“ Ratification by Greece, Sept. 12, 1929: “A l’exception des différends ayant trait au statut 
territorial de la Gréce’’; ratification by Rumania, June 9, 1931: “‘Sont exceptés toute question 
de fond ou de procédure pouvant amener directement ou indirectement la discussion de 
lintégrité territoriale actuelle et des droits souverains de la Roumanie.” 

“Sir John Fischer Williams remarks with good reason: “Arbitration” under the Geneva 
Protocol means the maintenance of the status quo. (Op. cit., p. 42.) 
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all effective value in settling such a dispute——by not providing any other 
peaceful procedure for effecting necessary changes in international law, the 
General Act has not made the slightest contribution to the solution of this 
problem of international law.*® It was with reason that Professor Brierly 
attacked severely Article 28 of the General Act on this ground.** 

The Kellogg Pact, whatever its meaning may be, was certainly inspired 
by the wish to ban war as an instrument of national policy. This pact, as well 
as the League of Nations Covenant, has at least seen the problem of the dy- 
namic law of nations. For we read in the preamble: “Convinced that all 
changes in their relations with one another should be sought only by pacific 
means and be the result of a peaceful and orderly process.” It may be argued 
that a preamble has no legally binding effect, but it must be borne in mind 
that Article II also reads that “the settlement or solution of all disputes or 
conflicts of whatever nature or of whatever origin they may be, which may 
arise among them, shall never be sought except by pacific means.” This 
language clearly includes also dynamic conflicts. Of course the Kellogg Pact, 
which provides no machinery at all, cannot offer a solution of this most im- 
portant problem. For, if both parties agree, no Kellogg Pact is needed. The 
real problem arises if one of the interested parties, probably the beatus pos- 
sidens, does not agree. In such a case, it would appear that all that could be 
done in order to live up to the obligation of Article II would be to let the con- 
flict alone. Thereby Article II has again a static tendency, clearly favoring 
the beatus possidens and the maintenance of the status quo. Here, as under 
Article XV, paragraph 8, of the Covenant, can it be said to be a solution of a 
grave conflict simply to allow the conflict to continue unsettled? 48 

When the League of Nations created a special commission to codrdinate 
the Covenant and the Kellogg Pact, this commission did not even consider 
amending Article XV, paragraph 8, and Article XIX of the Covenant,*® an 


Sir John Fischer Williams observed that “‘the authors of the General Act, like the au- 
thors of the Geneva Protocol, “turn away from the really vital problem of international rela- 
tionship.” Previously in 1928 the same author said: “It may be conjectured that the ac- 
ceptance of the General Act as a whole will commend itself mainly, if not solely, to those 
states who do not expect at any time to be asking for a legislative change in the existing state 
of things, and who are now, and expect indefinitely to be, contented with the status quo.” 
(Journal of the Royal Institute of International Affairs, 1928, p. 411.) 

«7 “The General Act is not, therefore, an all-inclusive scheme for the settlement of inter- 
national disputes, though the notion that it is, is probably the reason for whatever support it 
has received. But if these disputes are not to be “‘settled’”’ by the procedure proposed, what 
are we to regard as the object of submitting them to it? . . . the legal position is often quite 
clear in this class of disputes” (British Year Book of International Law, 1930, p. 129). 

48 Cf. the Hungarian note of adhesion to the Kellogg Pact, Oct. 6, 1928: “under the sup- 
position that the signatory Powers will seek to find the means of rendering, if possible, that 
in the future injustices may be remedied by peaceful means.” 

«* The refusal of some states in this commission to accept by way of amendment a unani- 
mous report of the Council under Art. XV, par. 6, of the Covenant as legally binding, had its 
foundation in their fear that the Council could impose upon them, without their consent, 
which is not necessary under this provision, a revision of treaties. (N. Politis, “Z’accord des 
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amendment absolutely necessary if the Covenant, enlarged by an absolute 
prohibition of war, is to be based again on the balance and equilibrium between 
peaceful methods of settling disputes and prohibition of war by which the 
original Covenant is distinguished. 

In spite of the fact that even the Lytton Report, while taking cognizance of 
Article X, in fact proposes a change with regard to the situation in Manchuria 
—and this change is proposed under Article XV, not under Article XIX—the 
dynamic problem has been ignored or avoided in most of the post-war attempts 
for the elimination of war.5° 

In all the ratified or proposed treaties of non-aggression—whatever aggres- 
sion may be—the purely static point of view prevails. No means for effecting 
the necessary change in international situations peacefully was proposed until 
Ambassador Norman H. Davis’ speech at the Disarmament Conference at 
Geneva on May 22, 1933.54 

It is psychologically intelligible, but logically untenable, that France and 
her allies should wish on every occasion to base international law upon a 
purely static foundation. It is very unfortunate, however, that the political 
desires of these Powers to keep untouched the Paris Peace Treaties should in- 
duce them to force the whole development of the new international law in a 
direction which cannot be maintained. These Powers seek to base a one- 
sided emphasis upon the static element. Their general diplomatic and 
juridical denominator in all domains of international law, although most ap- 
plied in the disarmament discussions, is security. The case for a purely static 
security is based principally on two juridical arguments: that international 
law relies exclusively on the sanctity of treaties; and that revision means war. 
Neither argument can be defended. 

It will be agreed that the principle of the sanctity of treaties is of the high- 
est importance; it is true of course that the necessary changes should not be 
brought about by the violation of treaties; it is hoped that it will be possible to 
eliminate war; but just because that is so and because, on the other hand, it 
is clearly impossible to stop the historical evolution at a given moment, a 
dynamic law of nations becomes an urgent necessity. Justice is not, as the 
French school of thought would urge, solely a function of statics,°? or of posi- 


deux P ”” in Revue de Droit International et de Législation Comparée, VII, 1931, pp. 637- 
646.) 

5° The so-called Mussolini Four Power Pact, signed at Rome in the beginning of the month 
of June, 1933, contains now the following Art. II: ‘In respect of the Covenant of the League 
of Nations, and particularly Articles 10, 16 and 19, the high contracting parties decide to 
examine between themselves and without prejudice to decisions which can only be taken by 
the regular organs of the League of Nations, all proposals relating to methods and procedure 
calculated to give due effect to these articles” (British Command Paper 4342, Miscellaneous 
No. 3, 1933.) 51 Text in The New York Times, May 23, 1933, p. 2. 

® Thus the French delegate, Mr. de Jouvenel, said at the 5th Assembly of the League: 
“Les traités sont notre loi,” and the Polish delegate at the 6th Assembly stated: “Nous 
voulons la justice appuyée sur le droit, car la recherche de la justice malgré le droit, c’est la 
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tive law; justice is also a function of dynamics.** It is true that pacta sunt 
servanda. But true also are the words of the British note of February 18, 
1926, concerning the “unequal” Chinese treaties: “His Majesty’s Government 
attaches the greatest importance to the sanctity of treaties, but they believe 
that this principle may best be maintained by a sympathetic adjustment of 
treaty rights to the equitable claim of the Chinese.” And in his opening speech 
at the Lausanne Conference on Reparations, June, 1932, Prime Minister Mac- 
Donald said: “Obligations solemnly entered cannot be put aside by unilateral 
declarations and nobody will deny this principle. But this principle has still 
another side and this other side is absolutely essential for the recognition of 
the principle itself. If the execution of obligations is shown to be impossible, 
they must be revised by common agreement.” 

The argument that a dynamic law endangers peace™ is the outcome of a 
similar static conception of peace. While this school of thought believes that 
a status quo can be eternal, it thinks also that all you have to do is to create 
peace once and for all. But such a static idea of peace is in contradiction 
with life in an ever-changing world; peace itself is a dynamic conception; 
there is no peace made forever, but peace itself is the result of a continuous 
and positive activity. 

The problems of the dynamic law of nations are manifold; changing the 
territorial status quo is an important example, but by no means the only one. 


révolution.”” But the means to exclude revolution within the states is just to make consti- 
tutionally and timely the necessary changes; it is not different within the realm of inter- 
national law; for war as a dynamic means corresponds in international affairs exactly to revo- 
lution in domestic affairs. 

3 On the occasion of the Geneva discussions of 1923 concerning the treaty of mutual guar- 
antee, Sweden and Holland indicated that “toute norme réglant la maniére dont peut se 
changer le status quo territorial, quand celui-ci ne serait plus conforme & la justice, fait dé- 
faut.’’ In the discussions of the 3rd Commission of the 5th Assembly of the League, con- 
cerning the Geneva Protocol, 1924, Mr. Chr. L. Lange (Norway) said: “Il peut y avoir une 
contradiction entre le droit actuel et la justice. C’est cette contradiction qu’a prévue l’arti- 
cle XIX. II sera nécessaire de developper le germe qui se trouve dans l'article XIX.” 

% This idea appears in President Wilson’s draft of Art. X, containing the above-quoted 
dynamic provisions, but adding: ‘‘The H. C. P. accept without reservation the principle that 
the peace of the world is superior in importance to every question of political jurisdiction or 
boundary.” This argument holds a dominant place within the French school of thought. 
Cf. Gonsiorowski, op. cit., II, pp. 308-309: “‘La cause de la paix exige que le maintien du 
statu quo prime toute autre considération. Si le maintien de la paix l’exige, il faut sacrifier 
méme les interéts légitimes des Etats.’”’ Mr. N. Politis at the 8th Assembly of the League, 
1927: ‘‘La paix a une sorte de priorité; il faut d’abord maintenir la paix, car en dehors d’elle, 
il est vain d’éspérer la justice.’”’ Cf. on the other hand, the declarations, made at the 6th 
Assembly by Mr. Galvanauskas (Lithuanian): “Ce n’est pas la paix tout court qui doit étre 
notre idéal, mais la paix établie sur la justice,” and by Mr. R. Fernandes (Brazil) : ‘‘Les beati 
possidentes d’aujourd’hui sont les non possidentes de demain. Les nations ne subiront le 
droit que dans la mesure ou il sera juste’; and Mr. Coppola (Italy) declared, that all efforts 
up to now, tended to augment rigidity, but there is another system, “qui consisterait a rendre 
la carte politique du monde non plus rigide, mais flexible.” (Cf. Ray, op. cit., pp. 90-92, 
564-565). 
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It may be a question of changing treaties which have nothing to do with ter- 
ritorial situations; it may be a question of changing international conditions 
which are not based on treaties, but which involve such problems, for example, 
as the independence of peoples, now administered as colonies or mandated 
territories or held under the bond of a protectorate, the equality of races, the 
distribution of raw materials, tariffs and immigration laws, the case of strong 
and rising nations seeking more room in which to live,®5 free access to the sea, 
or the union of men of the same nationality. These and many others belong 
to the dynamic law of nations. The motives also may be very different: 
change of circumstances, a sentiment of original injustice, or simple historical 
development. 

The problem of the dynamic law of nations is the problem of bringing within 
juridical limits the politico-historical evolution of mankind which up te now 
has been accomplished chiefly through war, and at the same time excluding 
war and other methods of self-help by force. Two problems must be solved :5* 
the problem of procedure and the substantive problem of establishing rules 
according to which the peaceful changes may be affected. Most authorities 
believe that the second problem is not only the most difficult but also the most 
important. C. Schmitt, for example, strongly emphasizes the urgent need 
to create, instead of a general and vague talk of right and justice, the con- 
crete principles which may enable us to state the conditions under which a 
change of the status quo shall be legitimate and legal. But in my opinion 
the formal problem of procedure is more urgent at the present moment. We 
must not forget that we find ourselves here in a new domain; that we lack 
the experience required to codify to-day the rules of the dynamic law of 
nations. We must not forget that this problem is not a judicial one, but a 
problem of international legislation.5* 

But it is not proposed to go in this article into details as to how the dynamic 
law of nations must be developed. I would, of course, not underestimate in 
the least the very great technical, juridical, and political difficulties inher- 
ing in a peaceful solution of dynamic conflicts. I would not underestimate 
in the least the necessity of static rules, the importance of security in any in- 
ternational society, however organized. But I do propose to emphasize 
the absolute necessity of recognizing the existence of this tremendous prob- 
lem, of recognizing that it must be solved if we are really to eliminate war, 
and of recognizing that treaties of non-aggression and treaties providing sanc- 
tions against the “aggressor” do not solve the problem of peace so long as we 
think purely in static terms and fail to provide a peaceful substitute for war 
for the settlement of dynamic conflicts. Dynamic conflicts cannot be elim- 


% Cf. E. Schultze, “Die weltwirtschaflliche Angleichung der Siedlungsdichte als Problem des 
Vélkerrechts” in Archiv fiir Rechts- und Wirtschaftsphilosophie, Vol. XIX (1925-26), pp. 414— 
426. %* Cf. Schmitt, op. cit., pp. 55-62; R. Flaes, op. cit. 

Cf. J. L. Brierly. ‘The Legislative Function in International Relations,’ Geneva In- 
stitute of International Relations, Problems of Peace, 5th series, pp. 205-229. 
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inated; if we make no provisions for a peaceful solution, either we will be able 
to maintain the status quo by force and perhaps by the united force of 
the world, even when the change is most desirable, and this means oppression 
and injustice, or we will have to learn that we have not eliminated war. 

Certainly the problem of the dynamic law is not only the problem of chang- 
ing peacefully the status quo, but also of determining whether and under 
what conditions the demand for such a change is legitimate. It cannot be 
the task of the dynamic law to upset the security of the law actually in force 
by continuous and unjustified demands for change. It is one of the problems 
of the dynamic law of nations to bring about this necessary balance between 
status quo and change, between the statics and the dynamics of international 
relations. 

“Tt is not suggested that international legal rights ought lightly to be set 
aside; there is and there always should be a presumption favoring the state 
whose cause has the sanction of existing law,” writes Professer Brierly ;5° 
but he adds, and here lies the problem: “But in the present state of inter- 
national organization we need no safeguard against that danger. The real 
danger is exactly the reverse, that the system is too little responsive to the 
need for change.” 


88 British Year Book of International Law, 1930, p. 130 
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The Universal Postal Union is one of the oldest of the existing interstate 
organizations. It has a continuous record of useful service to the interna- 
tional community, extending over a period of almost sixty years. It was first 
established as the Union Générale des Postes in 1874, and it has borne its 
present name since 1878. A study of its structure has raised many interest- 
ing points with reference to its membership, and has revealed innovations of 
which little account has been taken by writers on international law, but 
which may have significance for the theory and the practical development 
of international personality. On the other hand, certain ambiguities of the 
texts of the Postal Conventions may be pointed out, which might be con- 
veniently avoided in future enactments. 

The following is a list of the main instruments, defining the organization 
and the scope of the Union, from its inception and up to the present day: 


Treaty of Berne, of October 9, 1874 
Arrangement of Berne, of January 27, 1876 
Convention of Paris, of June 1, 1878 
Additional Act of Lisbon, of March 21, 1885 
Convention of Vienna, of July 4, 1891 
Convention of Washington, of June 15, 1897 
Convention of Rome, of May 26, 1906 
Convention of Madrid, of November 30, 1920 
Convention of Stockholm, of August 28, 1924 
Convention of London, of June 28, 19291 


1 The texts will be found in the publications of the Postal Union and in the official pub- 
lications of the participating states, as well as in the following collections: Treaty of Berne— 
Martens, Nouveau Recueil Général de Traités, 2¢ série, Vol. 1, p. 651, British & Foreign State 
Papers, Vol. 65; Arrangement of Berne—Martens, id., p. 660, State Papers, Vol. 67; Con- 
vention of Paris—Martens, Vol. 3, p. 699, State Papers, Vol. 69; Additional Act of Lisbon— 
Martens, Vol. 11, p. 1, State Papers, Vol. 76; Convention of Vienna—Martens, Vol. 17, p. 
628, State Papers, Vol. 83; Convention of Washington—Martens, Vol. 28, p. 453, State 
Papers, Vol. 89; Convention of Rome—Martens, 3° série, Vol. 1, p. 355, State Papers, Vol. 
99; Convention of Madrid—Martens, Vol. 15, p. 722, State Papers, Vol. 114; Convention of 
Stockholm—Martens, Vol. 19, p. 345; Convention of London—League of Nations Treaty 
Series, Vol. 102, p. 245, Hudson, International Legislation, Vol. 4, p. 2869. The official 
language of all Postal Conventions is French. The texts quoted in the present article fol. 
low the translation of the League of Nations Treaty Series, for the Convention of 1929, 
and that of the U. S. Statutes, for the preceding conventions. 
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§1 
The Union Générale des Postes was formed by the Treaty of Berne, of 
October 9, 1874. This instrument bears the following title: 2 


Treaty concerning the formation of a General Postal Union, concluded 
between Germany, Austria-Hungary, Belgium, Denmark, Egypt, Spain, 
the United States of America, France, Great Britain, Greece, Italy, Lux- 
emburg, Norway, the Netherlands, Portugal, Roumania, Russia, Servia, 
Sweden, Switzerland, and Turkey. 


The enumeration of the parties to the treaty, given in the title, is not quite 
correct, as far as Austria-Hungary is concerned. In fact, Austria and Hun- 
gary, named in the title as a single party, were represented by separate pleni- 
potentiaries, gave separate signatures and were considered by all organs of 
the Union as two distinctive members for all purposes. 

Besides Austria and Hungary, two other groups of states mentioned in the 
title were respectively united by allegiance to a common ruler, but appear as 
separate parties to the treaty, namely, Luxemburg and the Netherlands, 
Norway and Sweden. In the case of Luxemburg and the Netherlands, which 
generally acted independently of one another in the domain of foreign rela- 
tions, their distinct participation in the Treaty of Berne does not raise any 
legal problems. Austria and Hungary, as well as Norway and Sweden, had, 
however, a common Foreign Office, foreign relations being regarded in them 
as common affairs,’ and were admitted individually as parties to the treaty 
on the sole ground of having distinctive postal administrations.* This ad- 
mission to act as parties to an international treaty, of states which did not 
possess an individual competence in the field of foreign relations, is a most 
significant feature of the treaty and will have to be examined further. 

On the other hand, three vassal states of Turkey are mentioned as parties 
to the treaty: Egypt, Rumania and Serbia. However, their participation was 
quite in keeping with the competence granted to them by Turkey to maintain 
relations and to enter treaties with foreign states. 


§ 2 
In view of the later developments in the Universal Postal Union, which 
was soon to extend its membership by admitting single colonies and groups 
of colonies, it will be interesting to note that this evolution was considerably 
facilitated by the language of the Treaty of Berne. Indeed, in referring to 


2 The title as well as the subsequent text describe the instrument as “Treaty,” except for 
the preamble which refers to it as “Convention.” The French signature was given on May 
3, 1875 (Br. & For. State Papers, Vol. 65, p. 20 seqg.). The treaty was ratified by all parties, 
though not within the time specified, and, on the part of France, with certain reservations 
(id.). 

3 Austria, Law of Dec. 21, 1867, Art 1; Hungary, Law XII of 1867, Art. 8; Sweden and 
Norway, Union Act of Aug. 6, 1815, Art. 7. See Dareste, Les Constitutions modernes, 1883. 

4 See Renault, Ltudes sur les rapports internationauz, 1877, p. 27. 
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the parties of the treaty, the text does not specify them as “States.” This 
word is mentioned only once, in connection with budgetary provisions: “Arti- 
cle XV. There shall be organized . . . a central office . . . the expenses of 
which shall be borne by all the administrations of the contracting states.” 
But it will be noticed that it is the administration, not the contracting state, 
that is subjected to the financial obligation. 

In providing for arbitration by Article 16, the treaty speaks of “members of 
the Union”; twice, in assuring to the parties freedom of diplomatic action by 
Articles 14 and 19, the treaty refers to “contracting parties,” ® but in all 
other instances the treaty deals with “countries.” This expression, which 
has no legal meaning, is also chosen to indicate the parties to the treaty as well 
as the members of the Union: 


The undersigned, plenipotentiaries of the governments of the countries 
above enumerated, have by common consent, and subject to ratification, 
agreed upon the following convention: 

Article I. The countries between which the present treaty is con- 
cluded shall form, under the title of General Postal Union, a single postal 
territory for the reciprocal exchange of correspondence between their 
post-offices. 


Wherever the treaty mentions specified rights or duties of the members of 
the Union, it indicates the organ of the member which should act. It is 
either the postal administration or the government of the “country.” 

What is a “country” as used in this treaty? Could one assume that this 
term includes all the territory within the jurisdiction of one government 
(though “government” is also a word likely to cause confusion) ?—Not even 
that! Article 17, §6 (cf. infra) deals with the adhesion of new members to 
the Union and specifies that, while the adhesion necessitates diplomatic acts 
between governments, it is the administration, not the government, that is 
finally admitted to the Union. It is this provision of Article 17, coupled with 
the preponderant use by the treaty of the ambiguous word country, and with 
the generally informal language of the treaty, that made possible the subse- 
quent admission of colonies and groups of colonies as members of the Union. 


§3 
The adhesion of new members to the Union was provided for by Article 17 
of the Treaty of 1874 in the following manner: 


Article XVII. The entry into the Union of countries beyond sea not 
yet forming part of it, shall be effected on the following conditions: 


* Art. 14 seems to indicate that the term “contracting party” is used when dealing with 
the international character of a member, while “country” serves to denote its internal func- 
tions: “The stipulations of the present treaty do not involve any alteration in the interior 
postal legislation of any country, nor any restriction of the right of the contracting parties to 
maintain and to conclude treaties, as well as to maintain and establish more restricted unions 
with a view to a progressive improvement of postal relations.”” However, this distinction is 
not generally maintained, neither in this nor in the following postal conventions. 
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1st. They shall make their application to the administration charged 
with the management of the International Office of the Union. 

2d. They shall submit to the stipulations of the treaty of the Union, 
subject to an ulterior understanding on the subject of the cost of sea 


conveyance. 
3d. Their adhesion to the Union must be preceded by an understanding 
between the administrations having postal conventions or direct relations 


with them. 

4th. In order to bring about this understanding, the managing admin- 
istration shall convene, if there be occasion, a meeting of the administra- 
tions interested, and of the administration desiring admission. 

5th. When the understanding has been arrived at, the managing ad- 
ministration shall give notice of the same to all the members of the Gen- 


eral Postal Union. 

6th. If in a period of six weeks, counting from the date of that com- 
munication, no objections are presented, the adhesion shall be considered 
as accomplished, and notice thereof shall be given by the managing ad- 
ministration to the administration joining the Union. The definitive ad- 
hesion shall be completed by a diplomatic act between the government of 
the managing administration and the government of the administration 
admitted into the Union. 


Over-sea countries were the only ones of which the adhesion is provided 
for by the Treaty of 1874. No provision was made for the adhesion of Euro- 
pean countries. And yet Montenegro was admitted to the Union in 1875 
without any difficulties.® 
§ 4 

The first over-sea countries to seek admission under Article 17 of the 
Treaty of Berne were colonial possessions. The Postal Administration of 
British India, and the Governments of France, Netherlands and Spain on 
behalf of their colonies, declared, during 1875 and 1876, their intention to 
adhere to the Postal Union. In accordance with Article 17, §§ 3 and 4 of the 
Treaty of 1874, a conference of the interested administrations was convened 
at Berne in January, 1876, in order to reach agreement on tariff and related 
matters. The discussions during the conference were mainly concerned with 
commercial advantages and disadvantages resulting from the admission of 
the colonies to the Union, and it was these commercial considerations which 
were instrumental in producing an agreement on the admission of British 
India and the French colonies, as well as responsible for a lack of agreement 
on the subject of Dutch and Spanish colonies.’ The legal problem of admit- 
ting colonies as members of a union of states did not receive the attention of 
the conference. However, the legal result obtained was a most important 


®Cf. Martens, Nouveau Recueil, 2¢ série, Vol. 1, p. 660; L’Uniton Postale Universelle 
Mémoire publie par le Bureau International, 1924, p. 28. 

7 Cf. Buehler, Der Weltpostverein, 1930, p. 27 seq. and 78 seq. 

8 Previous to the conference, the colony of Malta was admitted to the Union, but it is not 
clear whether it was admitted as a member, under Art. 17 of the Treaty of 1874, or whether 
the British membership was extended so as to include Malta. 
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one: two groups of colonial possessions were admitted as members of an inter- 
national union. The arrangement of January 27, 1876, signed at the con- 
clusion of the conference, makes it certain: 


The Post Office of British India having, in conformity with Article 17 
of the Treaty concerning the formation of a General Postal Union, con- 
cluded at Berne on the 9th of October 1874, notified its desire of entering 
the General Postal Union, and the French Government having made a 
similar application on behalf of its colonies, the undersigned delegates 
have agreed, subject to approval,® upon the following provisions: 

Article 1. British India and the French Colonies accede to the stipu- 
lations of the Treaty concerning the formation of a General Postal Union 
concluded at Berne on the 9th of October 1874, as well as to the provi- 
sions of the detailed Regulations for the execution of the said treaty. 

Article 5. With regard to the provisions of Article XX VII of the de- 
tailed Regulations for the execution of the Treaty of Berne, concerning 
the division of the expenses of the International Office of the General 
Postal Union, it is agreed that India shall form part of the 1st class, and 
the whole of the French Colonies part of the 3d class contemplated by this 
Article. 


The rest of the arrangement deals with postal tariffs and charges for mari- 
time transport. 

The signatures to the arrangement bear the mention “For the Ministry of 
Marine and Colonies of France, on behalf of the French Colonies,” in the case 
of the French colonies, and the mention “For the Postal Administration of 

. -” in all other cases, including that of British India. 

No special reservation was made as to the status of these colonies within 
the Union at the time of their admission, and the procedure of their admis- 
sion was exactly the same as that to which sovereign states had to submit, and 
actually submitted, under Article 17 of the Treaty of Berne, save in so far as 
the government of the mother-land had to act in order to secure the adhesion 
of the French colonies (but not that of British India!). Moreover, acts of 
accession of sovereign states throughout 1877 simply referred to the status 
of the French Colonies and of British India, in order to indicate their status 
within the Union. A typical instance is the act of accession of Argentina: '° 


The Swiss Postal Department, by a circular of April 23, 1877, having 
proposed to all the members of the General Postal Union the admission 
into the Union of the Argentine Republic, on the same conditions on 
which the French colonies and British India have been admitted, that 
is, on the conditions of the arrangement signed at Berne January 27, 
1876, and no objection to this proposal having been raised during the 


* The words “subject to approval” do not constitute any special reservation inspired by the 
colonial status of the new members, but are simply a consequence of the general rule of Art. 
17, § 6 of the Treaty of Berne. 

0 Br. & For. State Papers, Vol. 69, p. 695. See also, idem, the acts of accession of different 
colonies. The texts are identical, save in so far as they provide for the accession of the 
mother-land on behalf of the colony. 
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period of six weeks prescribed by Article 17, paragraph 6, of the Treaty 
of Berne of October 9, 1874: 

The undersigned, duly authorized for this purpose, announce by the 
present diplomatic act the final adherence, from the 1st of September, 
1877, of the Government of the Argentine Republic to the provisions of 
the Treaty concerning the formation of a General Postal Union, signed 
at Berne, October 9, 1874, as well as to the provisions of the detailed 
Regulation for the execution of said treaty. 


The same treatment of states and colonies on a footing of equality is found 
in the periodical announcements of new accessions in the official publication 
of the Union, L’Union Postale. The following is a typical instance: 4 


According to a circular letter addressed to the members of the General 
Postal Union by the Postal Department of Switzerland, no objection has 
been raised against the admission into the Union of the Empire of Japan, 
the British Colony of Hong Kong, and the Portuguese Colonies, and the 
dates from which these countries will definitively belong to this Union 
have been fixed as follows: 

1. Hong Kong, 1st of April next; 

2. Japan, 1st of June next; 

3. the Portuguese Colonies, 1st of July next. 


On the basis of the texts quoted, there is no other choice than to consider 
the states and colonies admitted as members with equal status, notwithstand- 
ing the fact that the act of accession of a colony is accomplished, except in the 
case of British India, through the agency of the mother-land.!? 

The status of membership was conferred frequently on a whole group of 
colonies or on the whole of the colonies of one given state, which were then 
considered, for the purposes of the Union, as one single member. But some- 
times an individual colony was considered a member of the Union. This was 
the case of British India, and the same solution was adopted, at a later date 
and under the régime of the Convention of 1878, in the case of British North 
Borneo, as indicated in the circular note of January 9, 1891: 38 


Mr. Minister, 
In accordance with Art. 18 of the Universal Postal Convention of June 
1, 1878, we have the honor to inform Your Excellency 


1 T’Union Postale, Vol. 2, p. 65. Cf. also pp. 89, 155, 176, 200 and 221. 

12 Buehler, op. cit., p. 78 seq., believes that the status of the colonies was in no way de- 
termined by the Arrangement of 1876, save in so far as they were to contribute to the ex- 
penses of the Central Office, and that the right to vote was conferred on them only by the 
Convention of 1878. This point of view is, however, inconsistent with the texts. British 
India and the French colonies were admitted to the Union in 1876 under Art. 17 of the 
Treaty of Berne, and so were other colonies and sovereign states. No restriction as to the 
status of the colonies was contained in either Art. 17 or in the Arrangement of 1876, and they 
must be said, therefore, to have possessed full powers of membership. Subsequently, deal- 
ing with the colonial problem, the Convention of 1878 gave the colonies admitted to mem- 
bership a special status which amounted to a restriction of their position between 1876 and 
1878. 

13 Br. & For. State Papers, Vol. 83, p. 148 seq. 
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1. That the Government of the United Kingdom of Great Britain and 
Ireland has declared, through its Minister at Berne, its adhesion to the 
above-mentioned convention (and, consequently, also to the additional 
Act of Lisbon of March 21, 1885), for the State of British North Borneo: 

2. That we are in agreement with the British Government on the fol- 
lowing points: 

(a) The accession of the State of British North Borneo shall date 
from the 1st of February, 1891. 

(b) The tax equivalents shall be the following .. . 

(c) The State of British North Borneo shall share the expenses of 
the International Bureau, but a further agreement is reserved with 
respect to the class in which that country shall be placed for the ap- 
portionment of these expenses. 


We have the honor to declare by the present the accession of the State 
of British North Borneo to the Universal Postal Union from the date 
and on the conditions aforesaid, and we take, etc. 

On behalf of the Swiss Federal Council 
WeEtt!, President of the Confederation. 
Rincier, Chancellor of the Confederation. 


§ 5 

Now, it is quite clear that nothing was farther from the minds of the per- 
sons responsible for the creation and for the first steps of the Postal Union 
than to introduce in international law a precedent of abolishing the interna- 
tional effects of what is known as territorial sovereignty of states over their 
colonies and of establishing international equality between them. It is even 
possible that this question, as well as the problem arising out of the participa- 
tion at an international conference of states incapable of international action, 
such as Austria and Hungary individually before 1918, was never present to 
the minds of the postal administrators of different countries who formed the 
bulk of the congresses and conferences of the Union and who directed the 
work of its International Office. To them, the aim of the Union was purely 
technical, restricted to postal matters, and they could see no technical reason 
for excluding from membership communities maintaining postal services, on 
the sole ground that they had no standing in international law. Even at a 
much later date, when questions of this kind began to rise to some political 
prominence in the discussions of the Union, governments maintained on the 
whole the point of view that congresses of the Postal Union should be limited 
to the deliberation of purely postal matters, and that any political questions 
arising should be left for diplomatic action.’ 

Whether the postal administrations aimed knowingly at an innovation in 
international law or whether they acted in disregard of its principles, interna- 
tional law cannot afford to disregard their actions. Whether an interna- 
tional convention pursues political or technical aims, once these aims are for- 
mulated in an international convention, they become part of the conventional 


4 Cf, Buehler, op. cit., p. 88. 
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international law of the world. International law must take account of the 
fact that different states, subsequently nearly all the states of the earth, sign 
and ratify an international convention creating an international union with 
some limited powers, and that colonies are admitted both to participation in 
the convention and to membership in the union. Inasmuch as the convention 
is a document of international law, and as the union is a body derived from 
conventional international law—which both they undoubtedly are—one must 
reach the conclusion that different states, subsequently nearly all the states of 
the earth, have admitted colonies to international personality. 

This statement should not be over-estimated: personality does not neces- 
sarily mean capacity. Legal personality, z.e., the faculty of having rights 
and duties attributed, is not always followed by capacity, 2.e., the faculty 
of having these rights and duties attributed by its own action. In the case of 
the colonies named, all of them but British India came into possession of their 
rights and duties as members of the Postal Union by action of the government 
of the respective mother-land, and continued to exercise some of them through 
these governments. Neither does this statement that colonies have acquired 
international personality purport to say anything about the extent of rights 
and duties thus acquired: this extent will be determined by the treaties and the 
practice governing the matter, in our case by the texts and the practice of the 
Postal Union. It is obvious that the colonies are very far, at any rate, from 
the usual extent of rights and duties accorded in international law to sover- 
eign states and commonly known as “full personality.” If one were to adopt 
this erroneous conception of full personality, one should certainly say that 
the colonies have acquired only partial personality, and that their “part’’ is 
an extremely small one.15 

On the other hand, this statement should not be under-estimated: the usual 
contention of writers on international law during the 19th century, according 
to which states are the only communities able to become international per- 
sons, is shown to have been wrong since 1876. It appears that, long before 
the British Dominions and India were commonly recognized as international 
persons with a wide sphere of rights and duties, these and other colonies have 
been held able to become parties to an international convention. Indeed, if 
the rights and duties which a legal person may acquire may be very numerous 
or restricted to a few only, the faculty to acquire them at all is not a 
matter of degree but one of principle. If an individual or a collective body is 
not a legal person, no rights or duties whatever may be attached to it; once 
it is a legal person, it may, as a matter of principle, become the subject of as 
many or as few specified rights and duties with which the law will see fit to 
endow it. In the case of the Postal Union, the specified rights and duties were 
given to certain colonies in a very restricted sphere of what has since become 
known as international administrative law, but with this first admission to a 
specified right and duty forming part of international law, the colonies became 


% Cf. Akzin, Les Problémes fondamentaux du droit international public, 1929, p. 121 seg. 
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international persons, and any further extension of the sphere of their inter- 
national rights and duties became simply a matter of evolution. 


§ 6 

The full equality of states and colonies within the Postal Union did not 
become effective. The practical inconveniences of such a situation induced 
the congresses of the Union to give the colonies a different status than that 
of the states. However, as will be seen later, their efforts in this direction, 
though they might have proved excellent as far as postal questions are con- 
cerned, reveal many a source of confusion if one tries to grasp their legal 
meaning. This is most unfortunate, for postal conventions, notwithstanding 
their technical nature, are part of the modern conventional international law 
and may easily have to be applied in a purely legal controversy. The con- 
tradictions in the texts, which will be dealt with later, make it nearly certain 
that the draftsmen of the postal conventions were not always conscious of the 
possible implications of the language used. It would be extremely desirable 
if the wording of such conventions would not be definitely established without 
the intervention of trained diplomatists and international law experts, in order 
to ensure that only that language is used which really corresponds to the in- 
tentions of the parties. 

However, despite many uncertainties resulting from this lack of control 
over the language of the conventions, certain features appear as beyond any 
doubt. Foremost among them is the fact that the subsequent conventions, 
while restricting the rights and duties of certain colonies, still left them in pos- 
session of a legal personality, and still admitted them as parties to the con- 
ventions and as members of the Union. The decisive text in this respect is 
Article 21 of the Paris Convention of June 1, 1878: 


The following are considered as forming, for the application of Ar- 
ticles 16, 19, and 20 preceding, a single country or administration 
as the case may be: 


. The Empire of British India. 

. The Dominion of Canada. 

. The whole of the Danish Colonies. 

. The whole of the Spanish Colonies. 

. The whole of the French Colonies. 

. The whole of the Netherland Colonies. 
. The whole of the Portuguese Colonies. 


Articles 16, 19 and 20 of the Paris Convention, in respect of which the 
named colonies are ‘considered as forming a single country, or a single admin- 
istration, as the case may be,” concern the duty of every administration to 
contribute to the expenses of the Central Office, and the vote which every 
country has at congresses, at conferences, and in the intervals between them. 

The wording of Article 21 raises many legal questions. First of all: what 
is the position of the named colonies with regard to articles other than 16, 19 


1 
2 
3 
4 
5 
6 
7 
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and 20? Are we to consider that in all other respects they do not form at all 
“countries” or “administrations,” or are we to understand, on the contrary, 
that in these other respects each individual Danish, or Spanish, colony will 
form a “country” or “administration” for itself? The language used in Article 
21 is at least as likely to justify the second interpretation as the first one. 
Happily, one may look upon the enumeration of the contracting parties at the 
beginning and at the end of the convention: one will nowhere discover an indi- 
vidual enumeration of different Danish, Spanish, French, Dutch or Portu- 
guese colonies, and one might therefore adopt the first point of view and 
interpret Article 21 as meaning that the groups of colonies named therein will 
constitute countries or administrations for the purposes of Articles 16, 19 and 
20, while not constituting countries or administrations within the meaning of 
the rest of the provisions of the convention. 

But the adoption of the latter point of view would lead to absurd conse- 
quences. Article 1 of the Paris Convention reads: “The countries between 
which the present convention is concluded ... form... a single postal 
territory.” Article 14 reads: “The postal administrations of the various 
countries composing the Union are competent to establish by mutual agree- 
ment, in a regulation of execution, all the measures of order and detail which 
are judged necessary.” Are we to say then that Articles 1 and 14 and others 
do not apply at all to the colonies? That the colonies are outside of the terri- 
tory of the Union? The obvious solution of this difficulty would be to say that 
the colonies are generally included in the domain of the Union as parts of the 
territory of their respective states, but that they are moreover granted powers 
of membership for the purposes of Articles 16, 19 and 20. Unfortunately, 
even this interpretation cannot be adopted, because all the Réglements d’exé- 
cution under Article 14, from which the colonies are excluded, have been con- 
cluded exactly between the same parties, as the conventions have been, and 
colonies are mentioned among these parties alongside with states. 

The same question may be asked with regard to Article 17 of the Paris 
Convention: 

In case of disagreement between two or more members of the Union 
as to the interpretation of the present convention, the question in dispute 
is decided by arbitration. To that end, each of the administrations con- 
cerned chooses another member of the Union not directly interested in 
the matter. 


Is a colony, or a group of colonies, a “member” of the Union within the 
meaning of Article 17? It will be noticed that Article 21 mentions countries 
or administrations only, and does not refer to members. The correct inter- 
pretation of Article 17 is doubtful. 

Again, there arises the question of the status of colonies not mentioned in 
Article 21 of the ParisConvention. This article specifies only India, Canada, 
Danish, Spanish, French, Dutch and Portuguese colonies as having an excep- 
tional status. But as previously shown, many British possessions other than 
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India and Canada adhered to the Union under Article 17 of the Treaty of 
Berne. And, as a matter of fact, the Paris Convention mentions, among 
other contracting parties, alongside of “Denmark and the Danish Colonies,” 
“France and the French Colonies” etc., “Great Britain and certain British 
Colonies.” If ordinary rules of interpretation be applied, the situation would 
present itself as follows: previous to the Paris Convention, colonies were 
admitted to the Union on the same footing as states. Article 21 of the Paris 
Convention gave a new and restricted status of membership only to a certain 
number of colonies. All other colonies that have acceded to the Union con- 
tinue, therefore, their existence as full members. This interpretation would 
not even be a matter of doubt, but would inevitably follow from the texts. 
But in fact, the position was quite different: all other colonies were not treated 
as members, were not given a vote, until they were included, at a later date, 
in the enumeration of colonies with restricted status of membership. Were 
this solution submitted to a judicial test, it would not have the slightest chance 
of surviving in face of the texts quoted, but no such judicial test was ever 
made, and the practice of the Union in this respect stands certain. In view of 
this practice, and notwithstanding the texts to the contrary, it stands certain 
that colonies, though parties to and signatories of the convention, and though 
commonly held bound by the technical clauses of the convention, were not al- 
lowed to intervene as members in the organization of the Union, under Articles 
16, 19 and 20, unless expressly provided by the convention. In so far as mem- 
bership in a Union involves not only technical action in conformity with the 
rules in force within the Union, but also a participation in the determination of 
the common activities of the Union, one may say that the colonies not men- 
tioned in Article 21 of the Paris Convention were not considered members 
of the Union. 

But if that be the case, would it not be much better to indicate it in the texts 
in a clear way, by mentioning separately two different types included within 
the Union: (1) members, and (2) simply territories included within the Union 
by consent of its members? Only the first type should appear among the 
parties to the conventions, while the rules created by them could extend to 
the second type as well.1¢ 


16 The Telegraphic Union mastered the same difficulties in a much more satisfactory way: 
its basic document, the International Telegraphic Convention of St. Petersburg, is con- 
cluded between states only. It provides however for a réglement whose dispositions will be 
open to modification by administrations (Art. 13). Such modifications will fall within the 
competence of Administrative Conferences (Art. 15). Art. 16 disposes further: 

“These conferences are composed of delegates representing the administrations of the 
contracting states. 

“In the deliberations, each administration is entitled to have a voice, with the reservation 
that, if there is a question of different administrations of one government, the request for it 
shall have been made by diplomatic channels to the government of the country where the 
conference is to meet, before the date fixed for convening, and that each of them shall have a 
special and separate representation. 
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It is true that the Congress of Paris was not quite blind to the necessity 
of indicating that certain territories will be included in the Union, without 
being granted membership. The Réglement d’exécution of June 1, 1878, 
contains indeed an Article 32 which would fulfill this task very successfully 
if it were not for other conflicting provisions in the main convention. Article 
32 reads: 17 


The following are considered as belonging to the Universal Postal 
Union: 
1st. The Island of Heligoland, as assimilated to Germany, from a 
postal point of view. 
2d. The Principality of Liechtenstein, as subordinate to the Postal 
Administration of Austria. 
3d. Iceland and the Faroe Islands, as forming part of Denmark. 
4th. The Balearic Isles, the Canary Islands, and the Spanish posses- 
sions on the northern coast of Africa, as forming part of Spain; the Re- 
public of Andorra and the postal establishments of Spain upon the 
western coast of Morocco, as subordinate to the Spanish Postal Admin- 
istration. 
5th. Algeria, as forming part of France; the Principality of Monaco, 
and the French post-offices established at Tunis, Tangier (Morocco), 
and at Shanghai (China), as subordinate to the Postal Administration 
of France; Cambodia and Tonquin, as assimilated, so far as regards the 
postal service, to the French colony of Cochin China. 
6th. Gibraltar, as well as Malta and its dependencies, as subordinate 
to the Postal Administration of Great Britain. 
7th. The post-offices which the administration of the English colony 
of Hong-Kong maintains at Kiung-chow, Canton, Swatow, Amoy, Foo- 
chow, Ningpo, Shanghai, and Hankow (China), and Hai-Fung and 
Hanoi (Tonquin). 
8th. The Indian postal establishments of Aden, Muscat, Persian Gulf, 
Guadur, and Mandalay, as subordinate to the Postal Administration 
of British India. 
9th. The Republic of St. Marino, and the Italian offices of Tunis and 
sage in Barbary, as subordinate to the Postal Administration of 
taly. 
10th. The post-offices which the Japanese administration has estab- 
lished at Shanghai, Chefoo, Chin-Kiang, Hankow, Ningpo, Foo-Chow, 


“The revisions resulting from the deliberations of the conferences are executory only after 
having received the approval of all the governments of the contracting states.’”’ (Documents 
de la Conférence Télégraphique de Bruzelles, 1928.) 

The Telegraphic Union adopted a solution which is not inconsistent with the traditional 
methods of international law, which does not purport to revolutionize the notion of interna- 
tional personality, and, as far as technique of drafting is concerned, gives a precise status to 
each component part of the union. 

17 Br. & For. State Papers, Vol. 69, p. 236. It will be noticed that the list quoted does not 
mention colonies admitted to a, if incomplete, membership status. It omits, however, not 
only the colonies expressly named in Art. 21 of the Paris Convention, but also certain British 
colonies, such as Hong Kong, Ceylon, Bermuda Islands, etc., which have been admitted to 
the Union under the same conditions as India. It is again impossible to say whether these 
British colonies are members of the Union, or simple dependencies of other members. 
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Newchwang, Kiukiang, and Tien-Tsin (China), and of Fusampo 
(Corea). 
11th. Madeira and the Azores, as forming part of Portugai. 
12th. The Grand Duchy of Finland, as forming an integral part of the 
Empire of Russia. 
§7 


An important innovation in the Paris Convention of 1878 concerns the adhe- 
sion of new members. We saw that the Berne Convention has provided only 
for the adhesion of over-sea countries and has made their admission subject 
to certain conditions. This system is modified by the Convention of Paris. 
Article 1 of this convention provides for an unqualified admission: 


The countries between which the present convention is concluded, as 
well as those which may join it hereafter, form, under the title of “Uni- 
versal Postal Union,” a single postal territory for the reciprocal exchange 
of correspondence between their post offices. 


The procedure of adhesion is exposed in detail in Article 18: 


Countries which have not taken part in the present convention are 
admitted to adhere thereto upon their demand. 

Notice is given of this adhesion, through the diplomatic channel, to the 
Government of the Swiss Confederation, and by that government to all 
the countries of the Union. 

It implies, as a right, accession to all the clauses, and admission to all 
the advantages stipulated by the present convention. 

It devolves upon the Government of the Swiss Confederation to de- 
termine, by mutual agreement with the government of the country inter- 
ested, the share to be contributed by the administration of this latter 
country towards the expenses of the International Bureau, and, if neces- 
sary, the rates to be levied by that administration in conformity with 
Article VII preceding. 


As Article 1 specifies, membership in the Union is acquired by adhesion 
to the Postal Convention. This adhesion, as explained in Article 18, is not 
subject to any conditions or objections on the part of the International 
Bureau or of the older members of the Union.18 


18 This point was made clear in 1921, when the Swiss Government had to reply to a Ger- 
man note objecting to the adhesion of the Saar territory to the Postal Union. The note of 
the Swiss Legation in Berlin of Feb. 7, 1921, replies as follows: 

“Since Art. 24 of this agreement [Art. 24 of the Convention of Rome corresponds to Art. 
18 of the Convention of Paris—B. A.] says nothing on the question of raising objections 
against admission into the Postal Union, and since the agreement can not give any informa- 
tion whatsoever on this point, the Federal Council considers it its duty to inform all partici- 
pant states of the step which hasbeen undertaken. Agreeing with the conception of the Inter- 
national Bureau of the Postal Union, the Federal Council believes that, in view of the silence 
of the text, it must presume that the declaration of adhesion, made known at the date of 
October 12, is effective as long as it is not withdrawn by the adhering party. . . . As to the 
reasons on which the note of December 28 [the German objection.—B. A.] is based, the 
Swiss Government is not competent to examine them as to their justification.” (Das Saar- 
gebiet unter der Herrschaft des Waffenstillstandsabkommens und des Vertrags von Versailles, 
German White Book, 1921, p. 104.) 
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In what way do the provisions of Articles 1 and 18 of the Paris Convention 
apply to colonies desiring to adhere in future to the Postal Union? It is true 
that Article 21 of the same convention assimilates certain colonies to “coun- 
tries and administrations” only for the purposes of Articles 16, 19 and 20, and 
not for the purpose of Articles 1,18 and others. It is true also that the practice 
of the Union indicates that colonies other than those mentioned in Article 21 
are not to be assimilated at all to the members of the Union, but all these 
restrictions obviously apply only to colonies that are within the Union, and 
can hardly be said to affect colonies still outside the Union. The adhesion 
can be governed only by Article 18 and the conditions laid down by it. But 
as for such conditions, Article 18 contains only one: notification of the Swiss 
Government through diplomatic channels. Whenever a colony is able to 
notify the Swiss Government of its adhesion through a diplomatic channel 
recognized by the Swiss Government, the latter will have no choice but to 
notify the adhesion to all members of the Union as fait accompli. This 
course received a flagrant demonstration in the case of the Saar, cited above, 
where the Swiss Government refused to examine the legal situation of the 
country adhering.’® 

Once the adhesion is accomplished, what will be the status of the colony 
within the Union? The text of Article 18 is conclusive in this respect: ‘This 
adhesion . . . implies, as a right, accession to all the clauses and admission 
to all the advantages stipulated by the present convention.” No reserva- 
tion whatever is made in the case of colonies. But what is the practice? 


We have seen it work in the case of British North Borneo, mentioned 
above. This colony was admitted under Article 18 of the Paris Convention; 
a provision for the participation of the colony in the expenses of the Interna- 
tional Office is made indeed, but no vote is exercised on its behalf. That 
means that British North Borneo is considered a “country or administration” 
in the meaning of Article 16, but not considered as such in the meaning of 


Articles 19 and 20! 
§8 
The provisions relating to adhesion remained essentially the same through- 
out the following conventions. The most recent Convention of 1929 is 
couched, in this respect, in the following terms: 


19 Art. 18 does not even specify what diplomatic channel should be used for this notifica- 
tion. It is obvious that the Swiss Government is not compelled to give recognition to a 
diplomatic channel whose diplomatic status it does not recognize otherwise. But if the 
notification is conveyed to Switzerland by means of the diplomatic representatives of a gov- 
ernment which it recognizes, it is not even clear whether Switzerland could refuse to take 
notice of the notification on the ground that the government in question is not properly 
qualified for representing the adhering country. Thus, if the Japanese Government were to 
notify the Swiss Government of the adhesion of Manchukuo to the Postal Convention, it is 
not clear how the Swiss Government could refuse to take notice of this adhesion on the 
ground that it still considers the territory of Manchukuo as forming part of China and that 
Japan has consequently no qualification to speak for it except at the request of the Chinese 
Government. 
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Article 2. Any country is allowed at any time to adhere to the con- 
vention. 

A request for adhesion must be notified diplomatically to the Govern- 
ment of the Swiss Confederation, and by the latter to the governments 
of all the countries of the Union. 


All the difficulties exposed above as to the impossibility to check the adhe- 
sion of colonies and communities of a doubtful legal standing still remain in 
force. Though the principle of free and unhindered adhesion is full of 
promise for future developments of an international order free from inter- 
ference from individual states, the wording of the convention leaves the door 
open for abuse. An institution of the kind as the Universal Postal Union, 
which is by far the most apt, by nature as well as by reason of its actual 
development, to become the most embracing institution created by conven- 
tional international law, could at the same time give us opportunity to ascer- 
tain exactly which are the territorial communities all over the world to which 
international law applies, be it in the smallest measure possible. The list of 
the members of the Postal Union could be at the same time the list of all ter- 
ritorial communities which are universally deemed able to acquire at least 
some international rights and duties and, consequently, would appear as 
international persons. But in order to serve this purpose, the adhesion of 
members to the Union ought to be regulated on a basis of certainty and not 
left open to accident and abuse. We would not in the least object to the 
membership of the Postal Union resulting in a clear extension of international 
personality to colonies and to other dependent communities, but the vague 
and contradictory language of the postal conventions, while indicating an 
evolution in this sense, deals with the matter in a most unsatisfactory way. 


§ 9 

Colonies and other dependent communities continued to adhere to the 
Postal Union throughout the years. Some of them were granted by the 
subsequent conventions a restricted status of membership, others were not 
considered as separate members of the Union, at least in so far as the voting 
power was concerned. The status of restricted membership was itself modi- 
fied by the Convention of Stockholm in 1924. A new wording adopted at the 
Congress of Stockholm does not limit any more the colonial status of mem- 
bership to the three articles of the main convention, but gives the commu- 
nities enumerated a full status of membership.2° Neither this status, nor 


1% The translation of the League of Nations Secretariat, which is followed here, is fre- 
quently careless. The proper translation of par voie diplomatique is “through diplomatic 
channels.” 

0 A very interesting result of the extension to some colonies of the full status of member- 
ship is the possibility to apply to them the clause of compulsory arbitration provided for by 
Art. 10, § 1 of the 1929 Convention: 

“Tn case of disagreement between two or more members of the Union as to the interpreta- 
tion of the convention and the agreements, or as to the responsibility imposed on an ad- 
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the number of colonies enjoying it, were altered by the following Convention 
of 1929, and the matter stands today governed by Article 8 of this convention: 


The following are considered as forming a single country or administra- 
tion of the Union, as the case may be, within the meaning of the conven- 
tion or of the agreements so far as concerns, in particular, their right to 
vote at a congress or conference and in the interval between meetings, as 
well as to their contribution to the expenses of the International Bureau 
of the Universal Postal Union: 

1. The whole of the island possessions of the United States of Amer- 
ica, except the Philippine Islands, and comprising Hawaii, Porto Rico, 
Guam, and the Virgin Islands of the United States of America; 

. The Philippine Islands; 

. The Colony of the Belgian Congo; 

. The whole of the Spanish Colonies; 

. Algeria; 

. The French Colonies and Protectorates in Indo-China; 
. The whole of the other French Colonies; 

. The whole of the Italian Colonies; 

. Chosen (Korea) ; 

. The whole of the other Japanese dependencies; 
. The Dutch East Indies; 

. The Dutch Colonies in America 

. The Portuguese Colonies in Africa; 

. The Portuguese Colonies in Asia and Oceania. 


ministration by the application of these acts, the question in dispute is decided by arbitra- 
tion. To that end, each of the administrations concerned chooses another member of the 
Union not directly interested in the matter. 

“If one of the offices in disagreement does not take any action on a proposal for arbitra- 
tion within a period of six months, or of nine months in the case of distant countries, the 
International Bureau, on a request, may call on the defaulting administration to appoint an 
arbitrator, or may appoint one officially.” 

Indeed, an arbitration between China and the French colony of Indo-China took place 
under this clause. Cf. l’Unton Postale, 1931, p. 91 seq. 

But cannot, under the same clause, a colony claim arbitration as between itself and its 
mother country? Nothing in the text quoted precludes it from doing so. The mother 
country could hardly claim that international arbitration with its own colony would be 
contrary to its municipal law, as the provisions of Art. 6 of the same convention—‘The 
provisions of the convention and agreements of the Union do not override the legislation of 
any country as regards anything which is not expressly covered by these acts”—do not pre- 
vail against the express stipulation of Art. 10. 

*1 Another interesting instance of the extension of the international personality of colonies 
is given in the case of the Dutch colony of Surinam. Surinam is not even given individual 
membership in the Postal Union, but is comprised in the whole of the “Dutch colonies in 
America.”” However, an agreement between the Post Office of the United Kingdom of Great 
Britain and Northern Ireland and the Post Office of Surinam was concluded on Jan. 7 and 
Feb. 10, 1930, and registered with the League of Nations on June 19, 1930, at the request of 
the Secretary for Foreign Affairs of the United Kingdom (League of Nations, Treaty Series, 
Vol. 102; and Registration of Treaties). It is very difficult to avoid the conclusion that 
treaty or international engagement within the meaning of Art. 18 of the Covenant has been 
thereby established between the United Kingdom and Surinam. 


a 
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It will be noticed that only such members of the Postal Union are included 
in the above list that do not appear otherwise as persons of international law. 
Australia, Canada, the Indian Empire, the Irish Free State, New Zealand and 
South Africa, whose international personalities have found general recogni- 
tion, since the war, do not appear any more on this list.?? 

The attribution of membership to some colonies and its refusal to others 
is in no way a consequence of any principle. At the Madrid Congress the 
United States delegation proposed the total suppression of the article grant- 
ing membership status to certain dominions and colonies, without making an 
exception even for the British Dominions, whose distinct international per- 
sonality was at that time established beyond dispute. Sovereign countries 
should be the only ones, according to the American delegates, to intervene at 
postal congresses.** This proposal having been defeated by 41 votes to 22, 
7 abstaining, the delegation of Ecuador proposed the following text: 


That the following be considered as forming, for the application of 
the articles . . . of the principal convention, a single country or a single 
administration, as the case may be: 

1. Sovereign nations; 

2. Dominions or colonies having an autonomous legislature. 


This proposal was rejected by 35 votes to 17. 

Indeed, on examination of the colonies placed on the list after the exclusion, 
in 1924, of the British Dominions, one finds among them many lacking not 
only an autonomous parliament, but even any other feature of self-govern- 
ment, while other communities, such as Newfoundland, Malta or the Lebanon, 
which enjoy a large measure of self-government, are left out. It seems, there- 
fore, that no legal criterium has been guiding the postal congresses in grant- 
ing membership status to colonies or in refusing it to them, and that the 
outcome in each individual case was dependent on a compromise between the 
tendency of colonial states to increase the number of votes which they can 
influence, and the tendency of other states to reduce this number. 

On the other hand, one must note that in many instances the status of 
membership is granted to geographical agglomerations of colonies which can 
hardly be said to form a legal unity of any kind, save for the purpose of 
appearing as a collective member of the Postal Union. It is even question- 
able whether “the whole of the Spanish colonies” could be reasonably con- 


2 Australia, Canada, India and South Africa appear on the list in the Madrid Convention 
of 1920 and were struck out at the Congress of Stockholm. New Zealand, though at the 
time admittedly an international person and a member of the League of Nations, was refused 
membership by the Congress of Madrid, whereupon Great Britain declared that it transfers 
the vote granted “the other Dominions and the whole of the British colonies and protec- 
torates” to New Zealand. The 1924 Convention treats New Zealand as a full member with- 
out mentioning it in the colonial list. The Irish Free State appears first in the 1924 Conven- 
tion and enjoys the same treatment. Cf. Documents of the Congresses of Madrid and 
Stockholm, and Buehler, op. cit. 

*3 Documents of the Congress of Madrid, Vol. II, p. 786 seq. 
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strued as an entity to which international legal rights and duties could be 
addressed, but once we have to deal with such notions as “the Portuguese 
colonies in Africa” or “the Portuguese colonies in Asia and Oceania ” as form- 
ing the substrata for a legal status, the construction becomes really too arti- 
ficial. One sees clearly that the main object is to give Portugal three votes 
in the Postal Union without violating the principal of equality of states. 


§ 10 


Article 9 of the 1929 Convention deals with the same question which 
formed the subject-matter of Article 32 of the Réglement of 1878, reproduced 
above. Article 9 reads as follows: 


The following are considered as belonging to the Universal Postal 
Union: 
(a) Post offices established by Union countries in countries foreign to 


the Union; 

(b) The Principality of Liechtenstein, as subordinate to the Postal Ad- 
ministration of Switzerland; 

(c) The Faroe Islands and Greenland, as forming part of Denmark; 

(d) The Spanish possessions on the north coast of Africa, as forming 
part of Spain; 

(e) The Valleys of Andorra, as served by the Postal Administrations 
of Spain and France; 

(f) The Principality of Monaco, as subordinate to the Postal Ad- 
ministration of France; 

(g) Walfish Bay, as forming part of the Union of South Africa; 
Basutoland, as subordinate to the Postal Administration of the Union of 
South Africa. 


The obvious purpose of Article 9 is to give a list of territories and institu- 
tions forming part of the Universal Postal Union without having the status 
of membership. Under this heading, the convention is faced by three dis- 
tinct classes: (1) postal offices of members of the Union in countries which do 
not form part of it; (2) countries whose postal service is under the control of 
postal administrations of other countries; (3) colonies and other dependencies 
included by their mother countries in the Postal Union, without having a dis- 
tinct status of membership. 

The first class of cases is dealt with by Article 9 under (a), without enu- 
merating every single instance. It will apply, in consequence, to every new 
postal office established under these conditions. 

The second class of cases is enumerated. It includes Liechtenstein, An- 
dorra and Monaco.” Basutoland comes equally under the second class, as 
it is constitutionally a dependency of the United Kingdom of Great Britain 
and Northern Ireland, and not one of the Union of South Africa. 


2 San Marino was taken out of the list, at Italy’s request, at the Congress of Madrid, and 
appears since as a distinct member of the Union. 
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With regard to the third class of cases, the congress had two possibilities 
open toit. It could either not name them at all, holding that the dependencies 
enter the Union as subordinate parts of their mother countries, or enumerate 
them for practical reasons, in order to avoid misunderstanding as to what 
part of different dependencies are meant to be included by the respective 
mother country’s membership of the Union, and which are being left out. 
Unfortunately, the draftsmen of the convention did not definitely adopt either 
of these possibilities. They mention the Danish possessions of Greenland 
and the Faroe Islands, the Spanish possessions in North Africa®® and the South 
African possession of Walfish Bay, but leave out all the colonies and pro- 
tectorates of the United Kingdom, as well as the mandated territories.2® In 
its present form, therefore, the list of possessions included in Article 9 cannot 
be said to serve its purpose. 


§ 11 


A very serious problem is raised by the provisions dealing with the legal 
force of the postal conventions and of other acts of the congresses. It must 
be remembered that, according to Article 1 of all postal conventions, these 
conventions appear as the sole legal basis of the Universal Postal Union. 
The Union is nothing else than the community of countries ratifying, or adher- 
ing to, a postal convention, and there is no other way to acquire membership 
of the Union than by ratifying, or adhering to, a convention. It will be 
asked, therefore, what will be the effect of a new convention on the old one 
and on the composition of the Union? 

The matter is taken up in Articles 19 and 20 of the 1874 Convention. 
These provisions are slightly modified in the following Convention of 1878 
and read therein as follows: 


Art. 22. The present convention shall be put into execution on the 1st 
of April, 1879, and shall remain in force during an indefinite period; but 
each contracting party has the right to withdraw from the Union by 
means of a notice given, one year in advance, by its government to the 
Government of the Swiss Confederation. 

Art. 23. After the date on which the present convention takes effect, 
all the stipulations of the treaties, conventions, arrangements, or other 
acts previously concluded between the various countries or administra- 
tions, in so far as those stipulations are not in accordance with the terms 
of the ia convention, are abrogated, without prejudice to the rights 
reserved... . 


* The inclusion of the Spanish possessions in North Africa in this list must mean, if any- 
thing, that the provision in Art. 8 of the 1929 Convention, giving the status of membership 
to “the whole of the Spanish colonies,” does not apply to these particular possessions. 
Would it not be better, then, to state so clearly in Art. 8, instead of using the misleading 
term whole? 

** With the exception of Irak, which, while still under mandate, was granted individual 
membership, and of Lattaquieh, which is outside the Postal Union, all other territories under 
mandate are included in the Union, and should have been mentioned in Art. 9. 
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The same dispositions are reproduced, as Articles 28 and 29, in the Con- 
ventions of 1891, 1897 and 1906. 

A careful study of these provisions would seem to indicate that each con- 
tracting party will be bound by a convention for an indefinite period, unless 
it gives notice of withdrawal from the Union. It will accordingly continue to 
appear as a member of the Union, until it withdraws. Let us imagine the case 
of a country A, which ratified the 1878 Convention but failed to ratify the 
following 1891 Convention. It will consider itself a member of the Union, 
bound by all provisions of the 1878 Convention, and will expect the Interna- 
tional Bureau and the other members of the Union to conform to the same 
provisions. On the other hand, the International Bureau and the members 
that ratified the 1891 Convention will refuse to apply part of the 1878 Conven- 
tion, namely the part that is inconsistent with the provisions of the later 
convention. Many practical discrepancies will arise in the mutual relations 
between the country A, on the one hand, and the Bureau and the other mem- 
bers, on the other. Nevertheless, a collaboration will be possible on the points 
with regard to which the two conventions are consistent with each other, and 
foremost among them will be the fundamental consistency of Article 1 of both 
conventions, establishing the Universal Postal Union. 

However, the 1920 Convention complicates the legal situation by replacing 
the wording of Article 23 as quoted above, by the following: 


Article 31. From the date on which the present convention comes into 
force the provisions of the Convention of the Universal Postal Union con- 
cluded at Rome in 1906 are repealed. 


Suppose that a country which ratified the 1906 Convention providing that it 
will remain in force for an indefinite period, fails to ratify the 1920 Conven- 
tion. According to the 1906 Convention, the only one that matters in this 
country, it will remain a member of the Union until it withdraws. But the 
other members of the Union, having ratified the 1920 Convention, will con- 
sider, in accordance with Article 31, the 1906 Convention as abrogated, and 
the Union as constituted solely in virtue of the 1920 Convention. These 
countries will, in consequence, be unable to consider the non-ratifying country 
as being still a member of the Union. 

The delegates to the 1920 Congress were well aware of this problem and 
tried to solve it by mentioning in the Acts of the Congress certain countries 
absent from their deliberations. They evidently thought that the fact of a 
country being mentioned in a convention as party to it, makes it in some 
mysterious way a member of the union established by the convention, even if 
the country did not actually sign and ratify it. Moreover, a simplified pro- 
cedure of subsequent adhesion was invented for such countries: 27 


The President pointed out that the states which are mentioned in the 
protocol, and not represented at the congress, may adhere to the acts 


*7 Documents of the Congress of Madrid, Vol. II, p. 790. 
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adopted by the congress provided they do later affix their signature to the 
acts deposited in the archives of the country in which the congress was 
held; while the states not mentioned in it must again adhere to the Postal 
Union. 

It might be questioned whether the expedient thus adopted was quite correct 
from a legal point of view. It might be asked further whether the delegates 
realized that they took upon themselves to decide whether absent members 
should be still deemed members of the Union, or be excluded from the Union. 

But whether we deal with an absent country put on the protocol, or with a 
signatory that fails to ratify, the question will remain: What would be the 
legal basis of the codperation of these countries with the rest of the Union? 
Neither the 1920 Convention, because the absent or the non-ratifying coun- 
tries do not recognize its legal force, nor the 1906 Convention, because the 
1920 Convention in force for all other members, prescribes its abrogation. 

At present, the relevant provisions of the 1929 Convention, reproducing the 
terms of the 1924 Convention, are as follows: 


Article 11. Each contracting party is free to withdraw from the Union 
or to cease to participate in the agreements by notice given one year in 
advance by its government to the Government of the Swiss Confedera- 
tion. 

Article 13. .. . If one or more of the contracting parties do not ratify 
one or other of the acts signed by them, these acts are not less binding on 
the states which have ratified them. 

Those acts come into force simultaneously and have the same duration. 

From the date fixed for the entry into force of the acts adopted by a 
congress, all the acts of the preceding congress are abrogated. 

Article 81. ... The present convention shall come into force . . . 
and shall remain in operation for an indefinite period. 


The last paragraph of Article 13, while leaving untouched the other diffi- 
culties pointed out, would solve at least one: the provision concerning abro- 
gation of an old convention governs not only the past, but also the future. A 
country ratifying the 1929 Convention would be bound to recognize the abro- 
gatory effect of the future convention, independently of its participation in the 
same. It would, were it not for Article 81, which has exactly the opposite 
effect. As a matter of fact, the parallel enactment of Article 13 and Article 
81 in the same convention is a phenomenon which we are unable to explain, 
unless we suppose that the honorable delegates simply overlooked one of 
them. 

The expedient adopted in 1920 in order to permit absent countries to remain 
members of the Union without being parties to the convention, is still applied. 
Article 11 of the Final Protocol of 1929 disposes as follows: 


As Afchanistan and the Argentine Republic, which form part of the 
Postal Union, were not represented at the congress, the protocol remains 
open to them in order to adhere to the convention and the agreements 
there concluded, or only to one or other of them. 


a 
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The protocol also remains open, with the same object, to Paraguay, 
of which the delegate was obliged to absent himself before the acts were 


signed. 
§ 12 


In how far is the Universal Postal Union “universal”? In order to find this 
out, we shall have to reproduce two lists, one containing all the members of 
the Union, another including territories to which the technical rules of the 
Union apply but which are not considered members of the Union. 


MEMBERS OF THE UNION 78 


1. Afghanistan 28. The whole of the Spanish colonies 
2. Union of South Africa 29. Estonia 

3. Albania 30. Ethiopia 

4. Germany 31. Finland 

5. United States of America 32. France 

6. The whole of the insular posses- 33. Algeria 


sions of the United States of 34. The French colonies and protec- 


America other than the Philip- torates in Indo-China 

pine Islands 35. The whole of the other French 
7. Philippine Islands Colonies 
8. Argentina 36. United Kingdom of Great Britain 
9. Australia and Northern Ireland 
10. Austria. 37. Greece 
11. Belgium 38. Guatemala 
12. Belgian Congo 39. Haiti 
13. Bolivia 40. Kingdom of Hedjas and Nedjd 
14. Brazil and dependencies 
15. Bulgaria 41. Honduras 
16. Canada 42. Hungary 
17. Chile 43. British India 
18. China 44. Irak 
19. Colombia 45. Irish Free State 
20. Costa Rica 46. Iceland 
21. Cuba 47. Italy 
22. Denmark 48. The whole of the Italian colonies 
23. Danzig 49. Japan 
24. Dominican Republic 50. Chosen 
25. Egypt 51. The whole of the other Japanese 
26. Ecuador dependencies 
27. Spain 52. Latvia 


28 The Convention of 1929 came into effect on July 1, 1930. However, most of the parties 
to the convention deposited their ratifications at a much later date. According to the in- 
formation contained in the League of Nations Registration of Treaties series, July 1930- 
December 1932, the following members of the Union have not yet deposited their ratifica- 
tions: Afghanistan, Albania, Philippine Islands, Argentina, Bolivia, Chile, Dominican Re- 
public, Ecuador, Algeria, Indo-China, the whole of the other French colonies, Haiti, Hon- 
duras, Irish Free State, Liberia, Lithuania, Nicaragua, Panama, Peru, Uruguay, Venezuela 
and Yemen. 

It is not clear on what basis postal relations are conducted between these countries and the 
rest of the Union, as well as between the countries that have ratified the convention after 
July 1 in the interval between that date and their ratification. 
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53. Liberia 72. Portuguese Colonies in Asia and 
54. Lithuania Oceania 
55. Luxemburg 73. Rumania 
56. Morocco (except the Spanish 74. San Marino 
zone) 75. Salvador 
57. Morocco (Spanish zone) 76. Saar Territory 
58. Mexico 77. Kingdom of Serbs, Croats, 
59. Nicaragua Slovenes 
60. Norway 78. Siam 
61. New Zealand 79. Sweden 
62. Panama 80. Switzerland 
63. Paraguay 81. Czechoslovakia 
64. Netherlands 82. Tunis 
65. Dutch East Indies 83. Turkey 
66. Dutch Colonies in America 84. Union of Socialist Soviet Repub- 
67. Peru lies 
68. Persia 85. Uruguay 
69. Poland 86. Vatican City State 
70. Portugal 87. Venezuela 
71. Portuguese Colonies in Africa 88. Yemen 


OTHER TERRITORIES INCLUDED IN THE POSTAL UNION 


Andorra 

Liechtenstein 

Monaco 

All British colonies and dependencies except the Laccadive Islands (India) 
and the Maldive Islands (Ceylon) 

Walfish Bay (South Africa) 

Faroe Islands and Greenland (Denmark) 

Spanish possessions in North Africa 

Territories under mandate except Lattaquieh (Syria) 


The Universal Postal Union does not include, under the two lists reproduced 
above, all the inhabited territories of the globe. Lattaquieh, Laccadive 
Islands, Maldive Islands, Nepal, Bhutan, the Republic of Mongolia, Tannu- 
Tuva, Manchukuo,?® Oman, and Kuwait are clearly outside the Union, as far 
as their political organization is concerned. It is doubtful, furthermore, 
whether the native states of India and the Chinese dependencies of Tibet, 
Inner Mongolia and Sin Kiang are included in the Union. But these 
deficiencies are practically removed by the duty undertaken by the members 
of the Union to serve as intermediaries between the countries of the Union and 
any country outside the Union with which they might maintain postal rela- 
tions. A special form of this duty has already been pointed out in quoting 
Article 9 (a) of the 1929 Convention. In a more general form, it is contained 
in Article 7 of the same convention: 


2* At the time when this is being written, the international status of Mongolia, Tannu- 
Tuva and Manchukuo is still uncertain, but inasmuch as these territories are in fact under 
the control of the three republics, and inasmuch as the Chinese Government has no effective 
power over them, they must be held to be, for the time being, outside the Union. 
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Administrations which provide a service with certain territories not 
included in the Union will be required to be the intermediaries of the other 
administrations. The provisions of the convention and its detailed regu- 
lations apply to these exceptional relations. 


This clause, while not interfering with any internal measures of the coun- 
tries not included in the Union, which might restrict or even prohibit the ex- 
change of correspondence between the inland and foreign countries, puts the 
members of the Union under the obligation to extend to transit correspondence 
all existing facilities. Inasmuch as France maintains postal relations with 
Lattaquieh, as British India maintains them with the native states, the Lac- 
cadive Islands, Nepal, Bhutan, Oman, Kuwait, Tibet and Sin Kiang, as the 
Ceylon administration maintains them with the Maldive Islands, the U.S.S.R. 
with Mongolia, Tannu-Tuva, Sin Kiang and Manchukuo, Japan with Man- 
chukuo, and China with Tibet, Inner Mongolia and Sin Kiang,—these terri- 
tories are open for postal purposes to any member of the Union. 
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AMERICAN PARTICIPATION IN BELLIGERENT 
COMMERCIAL CONTROLS 1914-1917 


By Eruet C. 


Even before most of the world was embroiled, the war of 1914 was a world 
war. Those countries which attempted at the outset to remain aloof from 
the conflict soon found that, while they might avoid military hostilities, they 
became parties, whether willing or not, to an economic war, a struggle scarcely 
less destructive than that which raged on the battlefield. National leaders 
might will the division of Europe into separate political or military units, but 
to break the economic ties which linked the warring countries to each other was 
an infinitely harder task. The truism that the world is economically interde- 
pendent, so blandly reiterated today, became grimly apparent in 1914. The 
demands of war could not be met without the continued exchange of com- 
modities; no country was capable, by itself, of feeding and clothing its popu- 
lation and of supplying its fighting forces with arms and munitions. With 
the markets of Europe barricaded by belligerent lines, thus cutting off from 
both sides normal sources of large supplies, the neutral states became fac- 
tors of immense importance. The war could not go on without the neutral 
merchant; each belligerent needed him, and a major objective of offense was 
to prevent the enemy from satisfying that need. 

The shortage of available shipping made Australia and India practically 
inaccessible. The United States was therefore the most important source of 
supply for the Allied countries. In order to wage the war they must secure 
foodstuffs, copper, cotton, from America; in order to win the war they must 
cut Germany off from access to the same materials. Contraband lists were 
accordingly published, neutral vessels were subject to search and detention if 
suspected of conveying supplies to the forces of the enemy, and a virtual 
blockade of the Atlantic Ocean was effected by the British fleet. 

The rules by which belligerents should be guided in their treatment of neu- 
tral trade had been carefully defined as the result of the compromises in the 
Declaration of London, but those rules so optimistically set forth in 1909 had 
never been ratified; but the United States met with strenuous protests every 
Allied move which interfered with legitimate American trade according to its 
conception of the rights of neutrals. While Great Britain, whose fleet prac- 
tically controlled the Atlantic, was wary of antagonizing the United States, 
she realized that to prevent Germany from obtaining American supplies was 
as much a matter of life and death as a battle on the front. To attain this 
end, England was willing to risk a serious quarrel with the United States, 
“or even a war with us rather than yield.” ! Ambassador Page urged upon 


1 Ambassador Page to the Secretary of State, Oct. 15, 1914. U.S. Foreign Relations, 
1914, Supplement, p. 248. 
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the Department of State the futility of what was regarded abroad as the 
“academic” argument of the United States. He pointed out that “we have 
practically no commerce with Germany and we have commerce with neutral 
countries on the North Sea only because Great Britain has been unwilling to 
have that sea mined.” ‘There was nothing to gain, he argued, and every- 
thing to lose by encouraging friction with Great Britain for the sake of “theo- 
retical rights.’2 The United States accordingly withdrew its request for 
observance of the Declaration of London, and accepted instead the existing 
rules of international law as a basis for conduct during the war.’ 

The vigilance with which the British fleet enforced the restrictions on neu- 
tral trade contained in the constantly increasing contraband list was greeted 
with dismay and terror in Germany. In February, 1915, the German Gov- 
ernment announced that in retaliation for Great Britain’s alleged violations 
of international law in respect of neutral trade, all enemy merchant vessels 
around England and in the English channel would be destroyed, and that 
neutral vessels in the same vicinity would expose themselves to danger. Ger- 
many declared that she was compelled to this action in self-defense, since 
she was “to all intents and purposes cut off from overseas supplies with the 
toleration, tacit or protesting, of the neutrals.” * 

The neutrals, as a matter of fact, were compelled to toleration in order to 
protect their own interests, but it was a toleration more protesting than acqui- 
escent. They felt that while they were endeavoring to work to the advantage 
of neither side, both sides were taking advantage of them. The seizure and 
detention of neutral cargoes by Great Britain, although directed against the 
Central Powers, provoked such resentment in the United States that finally 
Secretary of State Bryan directed our ambassador in London to call to the 
attention of Great Britain the fact that 


many of the great industries of this country are suffering because their 
products are denied long-established markets in European countries, 
which, though neutral, are contiguous to nations at war. Producers and 
exporters, steamship and insurance companies are pressing, and not with- 
out reason, for relief from the menace to trans-Atlantic trade which is 
gradually but surely destroying their business and threatening them with 
financial disaster. . . . It should be impressed upon His Majesty’s Gov- 
ernment that the present condition of American trade with the neutral 
European countries is such that, if it does not improve, it may arouse a 
feeling contrary to that which has so long existed between the American 
and British people. Already it is becoming more and more the subject 
of public criticism and complaint. There is increasing belief, doubtless 
not entirely unjustified, that the present British policy toward American 


* Amb. Page to Sec. of State, Oct. 20, 1914, U. S. For. Rel. 1914, Supp., p. 255. 

* Secretary Lansing to Amb. Page, Oct. 22, 1914, ibid., p. 257. 

‘German Minister of Foreign Affairs to Amb. Gerard, Feb. 16, 1915. Diplomatic Cor- 
respondence between the United States and Belligerent Governments Relating to Neutral 
Rights and Commerce; reprinted in Special Supplement to this Journat, Vol. 9 (1915), 
p. 96. (Hereafter referred to as Special Supplement.) 
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trade is responsible for the depression in certain industries which depend 
upon European markets. The attention of the British Government is 
called to the possible result of their present policy to show how wide- 
spread the effect is upon the industrial life of the United States, and to 
emphasize the importance of removing the cause of complaint.® 


These were strong words, but they produced no tangible results. Thou- 
sands of citizens continued to besiege the government with petitions to bring 
pressure to bear upon Great Britain not only to discontinue those inter- 
ferences which were stifling neutral trade, but also to lift the embargoes which 
threatened to starve American industry. In order to insure a sufficient supply 
of various vital commodities for herself and her allies, and more especially 
to prevent the Central Powers from receiving, by way of re-exportation 
through neutral ports, either the commodities themselves or those manufac- 
tures which could be derived from them, Great Britain declared an embargo, 
in October, 1914, on several of the products most essential to American in- 
dustry, including manganese ore, wool, crude rubber and hides.* This action 
was greeted by loud protests from American manufacturers in all parts of the 
country, who saw their mines and factories in danger of collapse for lack of 
raw material. 

In view of the failure of the Department of State to relieve the situation by 
diplomatic representations, it became apparent that if the industries affected 
by these restrictions and embargoes were to be protected, they would have to 
protect themselves. As the necessity for individual action was gradually 
realized, there developed in the neutral countries abroad, as well as in the 
United States, a group of organizations whose purpose it was to facilitate the 
normal course of trade in those abnormal times. Of these innovations in 
wartime organization, the Netherlands Oversea Trust is probably the best 
known. 

At the outbreak of the war, the Netherlands Government stood with the 
United States in refusing to admit the legality, under international law, of 
the restraints on neutral commerce imposed by the various proclamations 
and orders of the belligerents. But while reserving its rights, the Netherlands 
Government was willing to permit the finding of 


some temporary modus vivendi which would preserve as much elbow 
room as possible for the trade of neutral nations. It perceived at once 
that if a private corporation could be formed to conduct conversations 
and negotiations in regard to this modus vivendi, it would have the great 
advantage of relieving the government itself from all official responsi- 
bility in the matter, and thus avoid any danger of compromising those 
reserved rights to which reference has been made. This was the primary 
reason for the creation of the Netherlands Oversea Trust.’ 


*Sec. of State to Amb. Page, Dec. 26, 1914, Spl. Supp., Vol. 9 (1915), p. 59. 

* Amb. Page to Sec. of State, Nov. 6, 1914, U. S. For. Rel. 1914, Supp., p. 423. 

Mr. Van Dyke, American Minister to the Netherlands, to the Sec. of State, July 8, 1915, 
U.S. For. Rel. 1915, Supp., p. 277. 
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The N. O. T. was a semi-official body with extensive powers, including the 
supervision of all commodities imported into Holland except wheat, wheat 
flour and wheat meal. In Sweden there was a body designated by royal de- 
cree of June, 1915, known as the Statens Handels Kommissir, which was em- 
powered to grant export licenses. The Swiss Government in 1915 subsi- 
dized the Societé Suisse de Serveillance Economique, whose functions were 
to furnish guarantees to the Allies and to safeguard the use made in Switzer- 
land of imported commodities. In Denmark there were two general trade 
organizations: the Merchants Guild and the Chamber of Manufacturers, with 
an office in London where they codperated with the British War Trade In- 
telligence Department.§ 

In reporting the organization of the Netherlands Oversea Trust, Minister 
Van Dyke suggested the possible value to American commerce of a respon- 
sible non-governmental body similar to the N. O. T. in general character, 
which might “render the same services to American trade as the Trust is 
rendering to Dutch trade, without in any way involving our government in 
the necessary negotiations for a modus vivendi under maritime orders and 
restrictions, whose validity our government is not prepared to admit without 
further question.” ® 

Mr. Van Dyke was evidently unaware that at the time his suggestion was 
made there were already in existence in the United States several organiza- 
tions that had been formed for the express purpose of functioning in the 
manner of the N. O. T., or were serviceable for such purposes. Through the 
activities of these organizations several million American traders were instru- 
mental in shaping the outcome of the war for almost three years before they 
became official participants. The blockade initiated by the Allies in 1914 
involved the regulation of the trade of neutral nations to a degree almost 
unparalleled in the history of the world. The extent to which this regula- 
tion was accomplished was the primary factor in the success of the blockade; 
that it was accomplished was due to the codperation of the neutrals themselves. 
The nature of this codperation, and the methods which were used to effect it, 
are questions not only of academic interest; they acquire great practical sig- 
nificance when one considers the possibility, none too remote, of occasion 
arising in the future for the imposition of another blockade of world-wide 
extent. 

Such a contingency is evidently contemplated by the League of Nations in 
the event of a breach of faith by one of its members. According to Article 
16 of the Covenant, should any member of the League resort to war in disre- 
gard of its agreements, it shall immediately be regarded as having committed 
an act of war against all the other members of the League, which undertake 
“immediately to subject it to the severance of all trade or financial relations, 
the prohibition of all intercourse between their nationals and the nationals of 


* Parmelee, M., Blockade and Sea Power (1924), pp. 139-142. 
* Min. Van Dyke to Sec. of State, July 8, 1915, U. S. For. Rel., 1915, Supp., p. 277. 
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the covenant-breaking state, and the prevention of all financial, commercial 
or personal intercourse between the nationals of the covenant-breaking state 
and the nationals of any other state, whether a member of the League or not.” 
This declaration envisages a blockade wherein there shall be no neutral rights, 
since the offending state is to be cut off from intercourse even with states 
which are not members of the League.?° 

These far-reaching measures are unsupported by any provision for their 
execution, a deficiency which has aroused wide speculation as to the feasi- 
bility of translating Article 16 into action in the event of an emergency. The 
future may, however, look for guidance to the experience of the past, for those 
methods of enforcement, nowhere outlined in the Covenant, are to be found 
in the system of control which was the distinguishing feature of the last block- 
ade. Because its success depended so largely upon the participation of the 
American trade organizations, it is proposed to discuss in some detail the na- 
ture and purpose of their activities. 


THE TEXTILE ALLIANCE 


At the time of the formation of the Textile Alliance, in March, 1914, its 
members were probably the last to contemplate the immense activities which 
were to be included in their undertaking. They could not have imagined that 
their organization, originally conceived for the purpose of correcting trade 
abuses, would perform its greatest service in facilitating wartime commerce. 
The original incorporators and voting members of the Textile Alliance 
represented four large textile associations, which included nearly every cotton, 
woolen and worsted mill of standing, whether large or small, in all parts of the 
United States.1' The five representatives of these organizations were the 
original directors of the Alliance. No person received any remuneration or 
other financial compensation for his services, except the Vice-President, the 
Treasurer and the Secretary. The corporation was non-profit making, and 
had no stock or stockholders. 

The British embargo on wool, which was declared in October, 1914, caused 
the Textile Alliance to perform for its members, and for those of the trade 
generally who were not members, a service entirely unforeseen. American 


1° Art. 16 was amended by the Second Assembly in 1921 in order to substitute the criterion 
of residence for that of nationality. In September, 1924, the Fifth Assembly adopted an 
amendment to replace the amendment voted by the Second Assembly, adding to the criterion 
of residence an optional clause which authorizes the Powers wishing to do so to decree an 
additional prohibition based on nationality. This amendment is now before the members 
of the League for ratification. (For discussion and text, see Records of the Fifth Assembly, 
pp. 178-180.) 

1 These associations were as follows: National Association of Woolen Manufacturers, 
National Association of Cotton Manufacturers, American Association of Cotton Manufac- 
turers, American Association of Woolen and Worsted Manufacturers. Later added (1917): 
Silk Association of America, Boston Wool Trade Association, Jute Trade, National Associe- 
tion of Finishers of Cotton Fabrics, American Dye Institute. 
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manufacturers were dependent at that time upon British wool for more than 
half of their total requirements. Should the embargo have been enforced 
against the United States, hundreds of mills all over the country would have 
been forced to shut down, throwing thousands of men and women out of work, 
and possibly precipitating an economic crisis. Manufacturers who had, 
through nationality or otherwise, favorable connections with the British Gov- 
ernment, were able at this time to secure wool; this was in effect a trade abuse, 
even though it may have been unintentional. The Textile Alliance, therefore, 
regarded it as strictly within its purpose to undertake to secure for the whole 
trade the release of wool from the British embargo. Negotiations were ac- 
cordingly undertaken by Mr. A. M. Patterson, President of the Alliance, 
which resulted in an agreement with the British Board of Trade for the ex- 
portation of wool from Great Britain to the United States. This agreement 
was embodied in two letters. The first, from the Textile Alliance to the 
British Board of Trade, set forth the commitments of the Alliance as follows: '” 


On behalf of the Textile Alliance, Inc., we, the undersigned directors, in recognition of 
the trust reposed in us by yourselves and the Government of Great Britain, do pledge 
ourselves to the best of our power and ability to carry out the following undertakings in 
respect of wool exported from Great Britain into the United States and consigned to A. M. 
Patterson, Esq., President of the Alliance or other the President of the Alliance for the 
time being. 

1. That neither the Textile Alliance nor any of its associated bodies nor their members 
nor the owners of mills for whom the wool is destined shall resell any wool so imported to 
any dealer or other person or persons, but that such wool shall be used in the mill or mills 
for their own manufacturing purposes only. 

2. That no part of the wool nor any wool tops or yarn made therefrom shall be re- 
exported to any destination from the United States of America. 

3. That realizing that such import might encourage the export of American-grown wool, 
we will so far as it is in our power endeavor to discourage the export of such wool. 

4, That with the advice and consent of His Britannic Majesty’s Ambassador at Wash- 
ington, we will take such measures with the several purchasers and importers as shall best 
effectuate our undertaking. 


The Board of Trade, on behalf of His Majesty’s Government, accepted these 
undertakings, and declared itself prepared to “entertain applications for 
licenses for the export of Merino and Blackface Wool (including Merino noils 
and tops) to the United States of America which are consigned in the manner 
indicated” in the above letter.1* It was understood that this arrangement 
was to be regarded as experimental, subject to revision at any time “in the 
light of experience of its working.” Great Britain furthermore reserved the 
right to refuse the grant of licenses should the export of wool threaten to cause 
a shortage in the United Kingdom. 


12 Textile Alliance to British Board of Trade, Feb. 10, 1915. (This, and all other docu- 
ments relating to the Textile Alliance, are included in an affidavit made for the purpose of 
furnishing information to the Bureau of Internal Revenue, submitted by Coudert Bros., 
April 5, 1927; Docket No. 13182; Files of the Textile Alliance.) 

18 Letter from the Board of Trade to the Textile Alliance, Feb. 15, 1915. 
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These two letters constituted a contract between the Textile Alliance and 
the British Government which continued in full force and effect until the 
United States entered the war. In pursuance thereof, the Board of Trade 
issued an announcement to the English press in which intending shippers were 
advised to communicate with the Textile Alliance. The Alliance, on its part, 
informed the public of the terms of the arrangement through the Teztile Al- 
liance Bulletin, a publication which was issued periodically to the members 
of the Alliance, advising them of the procedure to be adopted in order to secure 
licenses, and the manner in which imported commodities would be released 
upon arrival in the United States. 

Under the initial arrangement with the British Government it was provided 
that every intending importer must fill out an application to have his name 
approved as a recipient of wool, and must send the application to the Textile 
Alliance.4 Such applications were submitted by the Alliance to the British 
Embassy in Washington and to the War Trade Board in England for ap- 
proval, and then sent to the representatives of the Alliance in Melbourne, 
Brisbane, Adelaide, Wellington and Capetown. The granting of licenses and 
permits to ship rested solely with the British and Colonial Governments, and 
depended upon the satisfactory compliance, by the importer, with the terms 
of the application. The application was in effect a guarantee by the im- 
porter to carry out the agreement between the Textile Alliance and the Brit- 
ish Government. The applicant promised to use the imported commodity 
only for his own manufacturing purposes. If he should receive from the 
British Government written permission to sell either the imported material or 
a product thereof, no sale could be concluded until the purchaser, if a man- 
ufacturer, had given a guarantee that the goods were to be used by him solely 
for his own manufacturing purposes, or, if a dealer, he had contracted to ob- 
serve the same conditions imposed upon the original importer. The importer 
further undertook to satisfy himself of the purchaser’s good intentions to ful- 
fill his undertakings, before making a sale. It was especially stipulated that 
no part of the shipments imported under these agreements, or any products 
thereof, were to be exported to any destination outside the United States, ex- 
cept Canada. The importer was further obliged to hold himself ready at all 
times to furnish detailed statements of the purchases and sales made by him 
pursuant to his agreement.!5 

The guarantee by the importer was accompanied by a remittance of 1 per 
cent (later reduced to one-half of 1 per cent) of the foreign cost of the prop- 
erty as shown by the consular invoice, to cover the expenses incurred by the 
Textile Alliance.4* It was understood that on expiration of the agreement, 


™ Textile Alliance Bulletin, No. 2, April 8, 1915. 

48 Guarantee by Importer, files of the Textile Alliance. 

¥ Textile Alliance Bulletin, No. 3, June 21, 1915, p. 3: “The foreign cost shall be considered 
the total cost at the port of departure, including all charges, but not including prepaid freight 
and prepaid insurance, if any.” 
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any balance or fund created for the expenses of the Alliance should be re- 
turned pro rata. 

In order to obtain export licenses, or permits to ship, the importers’ agents 
abroad were directed to apply to designated representatives of the War Trade 
Board in the several British Dominions. Shipments were permitted only 
to approved recipients at Boston, New York or Philadelphia, but to avoid 
extra freight, shipments en route to these points might be diverted to other 
destinations after satisfactory undertakings had been given to the Alliance. 

Upon filing of a guarantee by the importer, he received a license to ship. 
The licenses were issued in favor of named senders and recipients. In this way 
the transaction was in every case carried on with knowledge of the actual 
owners of the merchandise, who were compelled to answer to the authorities 
for its disposal. These licenses were not transferable, and the named shipper 
or recipient was not permitted to sell, contract, or otherwise transfer the 
right of ownership while the merchandise was en route, or until it had been 
released by the Textile Alliance, except to an approved importer or after 
written consent had been obtained from the Alliance. 

The key to the whole system of control was the bill of lading. If the ship- 
ment had already been paid for, the bill of lading read “to A. M. Patterson, 
President for the time being of the Textile Alliance, Inc. of New York.” If 
the shipment still remained to be accounted for, the bill of lading read “to 
(name of Custodian Banker !*) for the account of the Textile Alliance.” In 
this manner the Alliance secured actual physical possession of all merchandise 
entering the country under the agreement, and was enabled to control its 
disposition. 

The importer secured the release of his shipment from the Textile Alliance 
by submitting a request, accompanied by his importer’s guarantee, and pay- 
ment of the fee for service. If the merchandise was consigned to a banker, 
the Alliance authorized the banker in writing to release the bill of lading to 
the guarantor; if the consignment was to A. M. Patterson, the bill of lading 
was endorsed by the Alliance and delivered to the guarantor, the endorsement 
constituting a release. Bills of lading or shipments consigned in this manner 
came to the Alliance direct from its representatives abroad.!® 

The importer was not permitted to make a sale before first obtaining from 
the Alliance a signed consent to sell, which was granted only when the seller 
furnished a guarantee from the buyer. The War Trade Board required that 
when sales were made by a dealer to a dealer, both parties should be mem- 
bers of the Textile Alliance, or one of its associated bodies. 

In all of these transactions the Textile Alliance acted solely as a conduit 
for its members, who expressly agreed in their applications for licenses to 
“hold harmless” the Alliance and A. M. Patterson from all liability. The 
system of control outlined above made it possible for the Alliance to trace 


17 The Custodian Bankers were: Kidder, Peabody & Co., Brown Bros. & Co., Lee Higgin- 
son & Co., and J. P. Morgan & Co. 18 Textile Alliance Bulletin, No. 2. 
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the disposal of every bale of wool which passed through its hands. If it was 
discovered that any importer had violated his guarantee, he could never re- 
ceive another bale of English wool. Since the bills of lading were in the 
name of the Textile Alliance, no imported wool could be secured without first 
coming into its custody, and it was therefore an easy matter to enforce upon 
a guilty importer isolation from further supply. In every Bulletin the Al- 
liance reminded its members that there rested upon them a moral obligation 
not only to observe the conditions of their guarantee, but also to discourage the 
exportation from this country of any of the commodities imported under the 
agreement. Had it developed that the United States was sufficiently well sup- 
plied with material to permit its exportation, a prima facie case would at 
once have been made against the shipment of further supplies from the Brit- 
ish Empire. The trade was accordingly warned at every opportunity that 
“a few shipments of small amount may place the whole trade in the same 
difficult position” that existed during the first two months of 1915. 

The Textile Alliance had no system of espionage for the purpose of discover- 
ing illegal shipments. That problem was handled by various committees 
of the Foreign Trade Department of the British Foreign Office. The War 
Trade Statistical Department was especially concerned with the rationing 
of neutral nations. It kept a statistical check on rations by compiling sta- 
tistics of pre-war imports and comparing them with current statistics, se- 
cured mainly from copies of ships’ manifests supplemented by other shipping 
documents. Whenever statistics of imports into neutral countries and export 
licenses granted for the importation of commodities into those countries in- 
dicated that a ration which had been fixed was about to be filled, or that an 
excessive amount of an unrationed commodity was about to be imported, 
a preliminary warning was issued, cautioning license authorities in Allied and 
neutral countries not to accept further applications for export licenses to that 
country.!® 

Information concerning the activities of consignees was collected by the 
War Trade Intelligence Department through confidential agents in all parts 
of the world. If the Textile Alliance had reason to suspect that any firm or 
individual was violating its agreement, that fact was communicated to the 
War Trade Intelligence Department. Such reports were thoroughly investi- 
gated, and if a consignee was found guilty his name was immediately added 
to the blacklist. There were two types of blacklists: Statutory and General. 
The Statutory Blacklist was adopted under the authority of the Trading 
with the Enemy Act of 1915. The original Act made it a penal offense for 
British subjects to trade with the enemy; the Act of 1915 extended this pro- 
hibition to include any persons or bodies of persons who, by reason of “enemy 
association” were believed to be in “such a position” that it was inexpedient 
to allow His Majesty’s subjects to deal with them. The General Blacklist 
was a secret one, conducted without Parliamentary authority. It included 


19 Parmelee, op. cit., pp. 92, 131. 
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a list of (Class A) persons to whom shipping and cabling facilities were de- 
nied, and another list (Class B) of those who were under surveillance.”° 

Since the War Trade Board issued licenses to British subjects who wished 
to engage in foreign trade, it could prevent them from trading with neutrals 
on the blacklist. This policy met with emphatic protests in the United 
States. The Department of State informed the British Government that 
“the announcement that His Britannic Majesty’s Government has placed 
the names of certain persons, firms and corporations upon a proscriptive 
‘blacklist’ and has forbidden all financial or commercial dealings between them 
and citizens of Great Britain, has been received with the most painful sur- 
prise by the people and the Government of the United States, and seems to 
the Government of the United States to embody a policy of arbitrary inter- 
ference with neutral trade against which it is its duty to protest in the most 
decided terms.” 24 

Neutral firms whose names were on the Statutory Blacklist, which was 
published and widely read, were unable to secure shipping facilities since 
steamship lines carrying their goods were denied coal at British ports. 
Moreover, bankers refused such firms loans, and neutral merchants were 
afraid to contract for their merchandise. Despite these alarming conse- 
quences, Great Britain insisted that there was no intention, in publishing the 
blacklist, of interfering with “genuine neutral trade,” and continued to use this 
very powerful weapon of control. 

Although exportation was not contemplated in the original agreement be- 
tween the British government and the Textile Alliance it was announced in 
November, 1915, that limited exportation would be allowed to Canada and the 
United Kingdom.” This relaxation was due to the fact that certain finishing 
processes in the manufacture of wool could be accomplished with the greatest 
facility in the United States because of the superior machinery with which 
American factories were equipped for that purpose. Permission to export 
was, however, subject to stringent regulations. Those who were already ap- 
proved importers might export, but only to recipients who had already been 
designated their agents. Persons who were not approved importers were 
obliged to become such by the regular method of application and license be- 
fore permission would be granted to export. It was necessary to inform the 
Textile Alliance of full particulars in advance of each shipment, if the exporter 
wished to avoid interference by customs and naval authorities. 

The original agreement with the British Government was confined to wool, 
but as the experiment continued to prove successful it was gradually ex- 
tended to embrace a large variety of goods. Of these the most important 
was jute. This commodity is used for the manufacture of burlap bags, which 
were in demand by the millions for sandbags in the construction of trenches. 


2° Jessup, Phillip C., American Neutrality and International Police (1928), p. 42. 
21 Sec. of State to Amb. Page, July 26, 1916, Spl. Supp., Vol. 10 (1916), p. 148. 
22 Textile Alliance Bulletin, No. 11, Nov. 5, 1915. 


AMERICAN PARTICIPATION IN BELLIGERENT COMMERCIAL CONTROLS 685 


For a considerable period the orders for trench bags ran as high as fifty million 
a month.?* Burlap bags were also used as packing material in order to re- 
duce the bulk of cargoes and to save wooden boxes. The supply of jute is 
practically controlled by Great Britain; a large proportion of the world’s 
burlap and burlap bags are produced at Calcutta, India, and the second largest 
jute manufacturing plant is located at Dundee, Scotland. During the war 
Great Britain took the entire output of this plant, and declared an embargo 
on jute, with the result that American industry faced a shortage of burlap 
bags for such ordinary purposes as transporting coffee, sugar and other articles 
of daily use. The representatives of the jute industry, which had no trade 
organization of its own, requested the Textile Alliance to undertake negotia- 
tions in their behalf, and in July, 1916, jute was included in the agreement 
with Great Britain.** 

As each new article was included under the British regulations, a committee 
was appointed by the trade dealing in that particular commodity for the pur- 
pose of supervising its importation and allocation. In some cases these com- 
mittees were appointed by the existing trade organization; where no trade 
organization then existed, as in the case of jute, a committee was selected from 
the representative members of the trade, and an organization was formed. 
These new groups became committees of the Textile Alliance and were given 
full authority to supervise the commodities required by their respective 
trades. The following list of the trade committees indicates the commodities 
which were added to the original wool agreement, and the consequent expan- 
sion of the scope of the Alliance: Sheep and Goatskins Committee; Car- 
pet Committee; Castor Beans and Castor Oil Committee; Cotton Committee; 
Cotton Subcommittees (Cotton Yarn, Egyptian Cotton) ; Flax Committee; 
Jute Committees (San Francisco, New Orleans) ; Kapok Committee; Leather 
Committee; Manila Fibre Committee; Mica Committee; Palm Olive Com- 
mittee; Dyes Committee. 

Despite the obvious utility of the services of the Textile Alliance, public 
opinion in the United States was by no means unanimous in favoring it. 
Many regarded with suspicion the fact that the British Government, a “for- 
eign interest,” was permitted to dictate to American manufacturers how and 
with whom their business should be conducted. Certain interests in the 
United States, following this view, threatened to denounce the agreement 
between the Alliance and Great Britain as constituting a restraint of trade in 
contravention of the Sherman Act. The Board of Trade replied with a letter 
to the Textile Alliance (August 10, 1915), in which it pointed out that the 
agreement could scarcely be held to permit the British Government to control 
American trade, since in the absence of such an agreement there would be no 
American trade at all. The Board explained that the agreement was made 
to obviate the serious injury to American industry and to the American con- 


*3 Report of the United States War Trade Board (1920), p. 80. 
* Textile Alliance Bulletin, No. 16, July 26, 1916. 
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sumer that must have resulted from the total prohibition by the several Brit- 
ish Governments of the export of wool to all foreign destinations, a prohibition 
which those governments were perfectly entitled to enforce. The great im- 
portance, said the Board, of this staple to the Allies, and the equally great 
importance of withholding supplies of it from the enemy, would render im- 
practicable wool shipments to neutral countries, even for the internal con- 
sumption of those countries, except under the most stringent safeguards. 
These safeguards had, in the Board’s opinion, so far been most satisfactorily 
provided by the agreement with the Textile Alliance. Replying to the point 
involving the Sherman Act, the Board declared that: 


If his Majesty’s Government, in view of the expressed wishes of im- 
portant interests both in the United States and the United Kingdom, 
have seen their way in so far as regards exports to the United Kingdom, 
to release American importers of British wool from their obligation under 
the agreement (which alone enabled them to obtain supplies of that wool) 
not to export tops and yarns from the United States, such a relaxation, 
like the original agreement, must be regarded as being in aid of trade, 
not in restraint of it. It is obvious that His Majesty’s Government have 
it in their power to bring the whole arrangement to a close by stopping 
altogether the export of British wool to the United States. 


This letter closed with a significant paragraph stating that, while the Brit- 
ish Government never had the intention, even had they the power, of im- 
posing the obligations contained in the agreement with the Alliance upon per- 
sons in the United States who were not parties to that agreement, it might be 
well for such persons to remember that tops and yarns had been declared ab- 
solute contraband, and shipments from the United States, except under the 
regulations relating to shipments by the Textile Alliance, were “liable to be 
regarded with suspicion and to be made the subject of prize court proceed- 
ings.” 

The above remarks sum up the attitude of the Alliance as well as that of the 
British Government. The Alliance was not formed to help Great Britain 
control American trade, or to help England win the war. It undertook its 
extensive activities, as its president says, “by accident,” because of practical 
necessity. The merchant was faced in 1915 with the alternative of financial 
ruin, or the preservation of his business through submission to regulations. 
Had Germany been in a position to control the wool market of the world, the 
Textile Alliance doubtless would have entered into agreements with Germany 
instead of Great Britain. The trader is moved by one object, the continuance 
of trade, and that object was accomplished by the Textile Alliance. 

That the control by Great Britain of material emanating from British 
territory was not an interference with the internal commerce of the United 
States, nor a violation of national or international rights, was finally declared 
by the Department of State in response to a complaint made in 1916. A 
large coffee firm in Central America was unable to secure burlap bags because 
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the producers were persons having their domicile in Germany, and were un- 
willing to observe the conditions imposed by the British Government. Fac- 
tors of the company in California wrote to the Department of State demand- 
ing that the agreement between the Textile Alliance and Great Britain be 
denounced as an interference with American trade. The Department re- 
plied that: 


This Government recognizes the right of the Government of Great 
Britain to prohibit the exportation of articles from British territory, and 
therefore has no ground to protest against arrangements of this character 
entered into by British authorities and exporters of this country, nor has 
the Department had any part in the negotiation of the arrangements re- 
ferred to.?5 


The fact that the Department had no part in the arrangement was prob- 
ably one reason for its success. The members of the Alliance, who agreed to 
its control, realized that they were dealing not with officials but with men who 
were “their kind,” men who were in their own trade, who they knew were 
working for the trade. In spite of the world-wide extent of its operations, 
including buyers and sellers on every continent, the Textile Alliance was in 
its essence a personal association. ‘The members who directed it were rep- 
resentatives of the industries which submitted to its control, and for this rea- 
son it exerted an influence impossible of achievement by a government organ- 
ization. Moreover, it was to the interest of every member to live up to the 
agreement with Great Britain. Every importer receiving wool from England 
knew that at no matter what price he bought it, he would be able to sell it at 
a profit. Should he break his agreement, the wool supply would be stopped, 
and “all smiles stopped together.” With tomorrow’s sale a sure profit over 
today’s purchase, it is not hard to understand why merchants hastened to 
join the Alliance and agreed to observe its regulations, burdensome as they 
might be. It was an arrangement that suited all parties; it furthered the 
British cause, it saved the textile trade, and it relieved the United States Gov- 
ernment of the responsibility of “protecting” American interests. 


OTHER AMERICAN TRADE ORGANIZATIONS 
RUBBER 


The circumstances in which the textile trade found itself at the outbreak 
of the war, as the result of the embargoes imposed by the belligerents, were 
equally distressing to the rubber industry, which was dependent to a con- 
siderable extent upon rubber from the British Empire. Great Britain re- 
fused, however, to permit the export of rubber from the Dominions to the 
United States “at a time when rubber is essential to belligerent countries for 
carrying on the war, and when a new trade in exporting rubber from the 


* Letter from Sec. of State Lansing to the Hamberger-Polhemus Co., July 28, 1916 
(Files of the Textile Alliance). 
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United States in suspiciously large quantities to neutral countries has actually 
sprung up since the war.?® 

In view of this situation, the Rubber Association of America, an organiza- 
tion which had existed under various names since 1900, appointed a subcom- 
mittee for rubber control.27_ Negotiations were thereupon entered into with 
the British Government, and in January, 1915, an agreement was concluded 
permitting the exportation of rubber under conditions similar to those later 
imposed upon the Textile Alliance. The rubber agreement was the first of its 
kind to be concluded, and therefore represents the début of the private or- 
ganizations in the drama of war trade. 


CopPER 


The activities of the Textile Alliance on behalf of its trade were chiefly 
concentrated on the problem of insuring the continued supply, for American 
manufacturing purposes, of a commodity which could be secured only from 
a country at war. There were other industries, however, whose difficulties 
arose from an opposite situation. Instead of finding themselves unable to 
secure a necessary import, they were prevented by belligerent measures from 
continuing their export trade, being cut off from markets in some cases of 
enormous value. Of the industries whose interests were jeopardized in this 
manner, the most prominent was the copper trade. 

The United States is one of the major copper countries in the world, pro- 
ducing annually over half of the total world supply. Consequently when un- 
wrought copper was placed on the list of absolute contraband by the British 
proclamation of October 29, 1914, there issued from chambers of commerce, 
from individuals, clubs, trade unions and commercial firms in all the Western 
mining states, a tremendous volume of protest, urging the government to 
action in behalf of an industry which played an important part in the lives of 
at least eight million people.2® At the end of October, 1914, the British au- 
thorities seized at Gibraltar three steamers bound for Italy (the San Giovanni, 
the Regina d’Italia, and the Kroonland), with cargoes of copper amounting to 
2,910 tons.2® The four companies owning this copper represented nearly 90 
per cent of the copper export trade of the United States; they informed the 
Department of State that seizures of this kind, coupled with the fact that two 
steamship companies had already refused to accept shipments of copper 
unless a guarantee were given that the copper would not be re-exported from 
Italy, threatened to “stop altogether the exportation of copper from the 
United States to Europe.” The Department of State, in response to this pro- 
test, demanded the release of the three steamers. The British Government 
maintained, however, that evidence was found showing that the copper was 


* British Sec. of State for Foreign Affairs to Amb. Page, Jan. 7, 1915, Spl. Supp., Vol. 9 
(1915), p. 60. 

27 War Trade Board Report, p. 80. *8 For. Rel. 1914, Supp., pp. 278 f., 283 f. 

9 Ibid., p. 330. Also Clapp, Edwin J., Economic Aspects of the War (1915), p. 188. 
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destined for belligerent territory, and therefore prohibited its delivery.*° 
The cargoes were finally bought and paid for by Great Britain. 

Great Britain very naturally insisted that since copper was being used by 
Germany to make ammunition, every effort would be made to prevent ship- 
ments from reaching the Central Powers. The British Foreign Office as- 
serted that large purchases of copper were made in New York by houses in 
Rotterdam, Amsterdam and Copenhagen, working on German account, and 
that consignments were then shipped through Italian ports to the order of 
such institutions as Banko Commerciale, a concern largely controlled by Ger- 
man capital. For proof of the artificial trade to Italy, the Foreign Office 
cited figures indicating that while imports of copper into Genoa from August 
1 to October 19 were 1,316 tons, nearly 8,000 tons had been sent to Genoa 
within ten days from the 25th of October. Although Italy had prohibited the 
export of copper, and had put in force a decree that shipments to Italian con- 
signees or “to order” could not be transshipped, this prohibition did not apply 
to cargoes arriving in Italian ports in transit to another country.*! Great 
Britain continued, therefore, to make seizures to such an extent that exporters 
were afraid to send copper to Italy, steamship lines declined to accept it, and 
insurers refused to issue policies upon it. A legitimate trade was being 
greatly impaired through uncertainty as to the treatment it might expect 
at the hands of the British authorities.*? 

The British Government endeavored to put an end to its trouble with copper 
shipments by making an offer in January, 1915, to the large American copper 
producers, to buy their whole output during the war at the average price 
for the preceding three years. This offer was refused.** At the same time, 
Mr. Gardner, Chairman of the Board of Merton and Co., Ltd., the world’s 
leading copper merchants, attempted to conclude negotiations with the 
United States whereby his company, acting as agents for the sale of all Amer- 
ican copper in Europe, would take a large fixed monthly output on condition 
that American producers would ship to Europe through no other channels. 
This offer was also refused.*4 

Meanwhile British interference with American exports to Italy had re- 
sulted in stifling not only the “artificial” trade but the normal trade as well, 
with the result that the Italian Metallurgical Corporation, which supplied the 
state railroads and the army and navy, had closed five works, throwing 3,000 
men out of employment because of lack of raw materials with which to make 
copper tubes, plate and ammunition. Italy’s import trade with Germany 
had stopped completely since the German Government was itself in such des- 
perate need of copper that even household implements were being requisi- 
tioned for war purposes. It was therefore announced on January 7, 1915, that 


* For. Rel. 1914, Supp., pp. 331-335. 3 Jbid., pp. 338-341. 
* Sec. of State to Amb. Page, Dec. 26, 1914, Spl. Supp., Vol. 9 (1915), p. 55. 
*% Amb. Page to Sec. of State, Jan. 5, 1915, For. Rel. 1915, Supp., p. 182. 

* Ibid., p. 304. Also, Clapp, op. cit., p. 188. 
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although the Italian Government considers that the embargo against the 
exportation of copper is sufficient guarantee, it has decided to help Amer- 
ican shippers in getting their cargoes across the Atlantic without delay, 
by certifying the consignment before they leave the United States. 

Under this arrangement the Italian Foreign Office makes an investiga- 
tion of the business of the consignee and the purpose for which he seeks to 
use the import of copper. On learning that the copper is strictly for 
home consumption, it authorizes a certificate to that effect to be issued by 
the Italian Embassy at Washington which is submitted to the British 
Consul at the port where the shipment is being loaded.*® 


This procedure was similar to that which had already been adopted by 
Norway, Sweden and Denmark. In order to make shipments to any of these 
countries it was necessary to obtain government certificates to the effect that 
the material in question was to be used only for domestic consumption. A 
number of American firms concluded arrangements with the British Admi- 
ralty under which the certificates were issued providing for non-interference 
with specific shipments of copper made to foreign consignees.*® Finally, at 
the end of March, 1915, an agreement was concluded between American cop- 
per exporters and the British Admiralty,®* which provided as follows: 


Whilst His Majesty’s Government are at present, so far as they are able, preventing 
any copper from reaching their enemies, they have no desire to interfere in any way with 
the sales of the United States copper producers to purchasers in neutral countries, which 
are willing to guarantee that the copper which they import is for consumption of those 
neutral countries. 

1. If the United States producers would be willing to codperate, His Majesty’s Govern- 
ment will not interfere with their copper shipment to those neutral countries which have 
placed copper on their prohibition list and whose prohibitions of export are found to 
be effective. 

2. Whilst His Majesty’s Government cannot abandon in any way their right to search 
vessels, they will be quite willing to allow to proceed to its destination all copper which is 
to be sold only to named consumers and not to merchants, dealers or forwarding agents 
in such neutral countries, as have placed copper and articles manufactured mainly of 
copper on their list of prohibited exports, provided that a copy of the contract of sale 
is sent to the directors of the Trade Division at the Admiralty, and it shall contain a 
clause to the effect that neither the copper itself nor any of its products shall be exported. 
Such copper upon arriving at its destination shall be put into warehouses so that it cannot 
afterwards be declared in transit. 

3. The Bill of Lading must show clearly the name of the actual consumer, or of a 
recognized London merchant, or the name of a banker who shall be approved by His 
Majesty’s Government. 

4, It is agreed that the undersigned will not export copper to Sweden, Norway, Den- 
mark or Italy except in compliance with and subject to the conditions of Article 3 hereof, 
and that it (the undersigned company) will not export copper to other neutral countries 
except subject to permit of the British Admiralty. 

5. Shipments of copper to Great Britain or her allies may be made without restriction. 
. . . All sales contracts for neutral countries are to be forwarded to the British Admiralty, 
either through its London representative, or through His Britannic Majesty’s Consul at 
the Port of New York. 


% Clapp, op. cit., p. 283. % For. Rel. 1915, Supp., p. 184. 
37 Clapp, op. cit., p. 324. 
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The copper firms made it a practice to conclude all sales in New York. 
Title to the copper passed before the cargo left New York, and its safe de- 
livery became the responsibility of the buyer. The British Government as- 
serted that payments were frequently made, before shipment, by prominent 
firms of bankers in New York, on German account. If, therefore, the bills of 
lading frequently showed an American owner there was good ground for be- 
lieving that those papers did not genuinely represent the actual ownership, 
but were merely “part of the general scheme devised to conceal the real nature 
of the transaction.” 38 

Representatives of two of the largest copper companies denied, however, 
that they had any transactions whatsoever with the Central Powers. Be- 
cause of the absolute control exercised by the British Navy, steamship com- 
panies refused to undertake the risk of accepting cargoes which might sub- 
ject the ships carrying them to detention. The most important copper firms 
found it to their advantage, therefore, to submit to the conditions imposed by 
the British Admiralty, and the American Smelting and Refining Company 
acted as agents for the sale of copper to the Allies. 


WHEAT 


Perhaps the most important commodity produced in this country which 
was necessary to the belligerents was wheat. The closing of the Dardanelles 
and the German control of the Baltic held great Russian and Balkan supplies 
of grain from the belligerents and from the Western European neutrals. 


Those countries which had always bought largely from the Black Sea now 
turned to the United States. 

There was established in Great Britain, in October, 1916, the Royal Com- 
mission on Wheat Supplies for the purpose of inquiring into the supply of 
wheat and flour and to make the necessary purchases of wheat, as well as to 
sell and control its delivery to the entire English population.*® Great Brit- 
ain’s Allies were in equal need of wheat from abroad, and in an effort to se- 
cure adequate supplies from the United States, the Allies found themselves 
bidding against each other, thus forcing prices up, to their mutual disad- 
vantage. To eliminate this wasteful competition, France, Italy and Great 
Britain entered into an agreement in November, 1916, to codperate in the 
domestic control and oversea purchases of wheat. For this purpose, one rep- 
resentative of each government was stationed at London to form a “Wheat 
Executive” using the Royal Committee on Wheat Supplies as its agent. The 
Royal Committee found it necessary, in its turn, to have a purchasing agent in 
the United States, and there was accordingly incorporated in New York State 
the Wheat Export Company (November, 1916). This organization was es- 
tablished and guaranteed by the British Government, and operated solely 
for the benefit of Great Britain and her Allies; neither the company nor its 


38 Amb. Page to Sec. of State, Nov. 9, 1914, For. Rel. 1914, Supp., p. 343. 
*® Surface, F., The Grain Trade During the World War (1928), p. 29. 
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officers were permitted to trade on their own account. This company and the 
Wheat Export Company, Ltd., at Winnipeg, Canada, purchased and shipped 
from North America more than 24,500,000 tons of grain and flour (equaling 
one billion *® bushels of grain) from January 1, 1917 to August 31, 1919. 

It so happened that the wheat crop of 1915 was the largest in the history of 
the United States, and due to the enormous purchases made by the Allies, the 
American farmer had the largest market and secured the highest prices in his 
experience. During the period of our neutrality there was no official trade 
organization in the wheat industry. Each individual concern dealt first 
with the Allies, and then with the Wheat Export Company. Because of the 
prohibitive insurance rates, and the difficulties of affecting shipments to Ger- 
many, there was little effort to resist the monopoly which the Allies obtained 
on the American market. 

In addition to the control of wool and other products supervised by the 
Textile Alliance, and of grain, copper and rubber, agreements were in force 
on May 1, 1917, covering tin, leather, antimony, asbestos, mica and a variety 
of metals.** 

The United States and Norway were the only neutral countries in which 
there were no general trading associations ** or government bureaus. The 
most interesting feature of the American system of control is the fact that 
it was undertaken on private initiative and depended entirely upon the codp- 
eration of private persons. There were 929 firms in the Textile Alliance 
alone, and the activities of about a quarter of a million persons were controlled 
by the agreement with Great Britain. Add to this more than 2,000 firms in- 
cluded in the agreements of other trades,** and one begins to appreciate the 
immensity of the whole undertaking. 

That it was possible to enforce upon so large a number of persons a sys- 
tem of control so onerous in its restrictions is explained by two factors: first, 
the Allied blockade, which constituted a threat to neutral trade far more dis- 
astrous than the alternative of offering guarantees; second, the enormous 
profits which rolled in upon American industry. The export trade of the 
United States was almost doubled between 1914 and 1916, and during nearly 
three years of neutrality the excess of exports over imports increased from 
$470,653,491 to $2,135,599,375.44 At the same time exports from this coun- 
try to Germany and Austria diminished from $370,600,000 in 1913 to $1,100,- 
000 in 1916, while exports to Norway, Sweden and Denmark and Holland in- 
creased from $162,100,000 in 1913 to $279,700,000 in 1916.45 This greatly 
enlarged exportation to the Northern neutrals leads one to suspect that many 
of those commodities must have eventually found their way into Germany. 
It is known that several of the European neutrals, who were dependent upon 
Germany for many essentials, contracted with the German Government for 


40 Ibid., p. 29 f. 
41U. 8. War Trade Board Report, p. 79. 4 Parmelee, op. cit., p. 136. 
“8 War Trade Board Report, p. 79. “4 Tbid., p. 98.  Tbid., p. 11. 
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the exchange of commodities, in defiance of the Allied regulations. There 
was, moreover, a heavy investment of German capital in American business 
firms and corporations, as well as a considerable body of pro-German senti- 
ment in the United States. But the volume of commodities which leaked 
through to the Central Powers was negligible compared with the quantity 
diverted. During the entire operation of the Textile Alliance no shipment 
made under its auspices was subject to prize court proceedings, nor was there 
even a case of detention of goods by the Allied authorities. 

The period of neutrality yielded to the United States more than a net gain 
in foreign trade. It taught us that modern war demands the systematic 
mobilization of all the economic resources of a nation, as well as the active 
participation of the civilian population. Three years of experience in direct- 
ing neutral commerce found the trade organizations in this country prepared 
to perform for their government the services they had been rendering for 
the Allies. 

A study of those neutral trade organizations which were the result of pri- 
vate enterprise is pregnant with conclusions for the future as well as the past. 
They represent the participation of individuals in the control of war trade on 
a scale hitherto unprecedented. That system of control which determined 
the success of the blockade depended upon the united efforts of millions of 
individuals, neutral as well as belligerent. If this same codperative force, 
which proved so potent in the prosecution of a war, could be marshalled for 
the enforcement of peace, there would be found a weapon of coercion more 
powerful than the mightiest armies in the world. 


THE ENGLISH PRACTICE WITH REGARD TO 
REPRISALS BY PRIVATE PERSONS 


By Grover CLARK 


At Bayonne, on Tuesday before the Feast of St. Barnabas the Apostle, in 
the year 1295, John, lieutenant in Gascony of the King of England, signed a 
letter addressed to all the officers of the King. At Canterbury, on October 
3 of the same year, John’s uncle, Edward I, King of England and Duke of 
Acquitaine, put his seal on a document addressed to his officers, in which he 
included John’s letter in full and ratified its provisions subject to two briefly- 
stated conditions.! 

John’s letter, as ratified by Edward I, authorized one Bernard Dongresilli, 
a citizen and merchant of Bayonne but not an officer of the crown, to seize by 
force the goods of the King of Portugal or of any of that king’s subjects, 
wherever he might find them, until he had taken enough of these goods to 
make up a total value equal to losses which he had suffered at the hands of 
certain Portuguese, plus the expenses incurred in capturing these Portuguese 
goods. Bernard, a private person, that is to say, was given the right, on his 
own behalf, to take reprisals in the strictest sense of the word.? 

This document of the late 13th century is of extraordinary interest in a 
study of the development of the English theory and practice of reprisals by 
private persons, although the word “reprisal” nowhere occurs in it, both 
because of its date and because of its content. Altogether, ten requirements 
came to be laid down in connection with legal private reprisals, seven dealing 
with the actual seizures in reprisals, and three relating to what was to be done 
with the goods seized. Underlying the practice of private reprisals were three 
assumptions.* Six of the seven requirements as to reprisal seizures and one 
of those relating to the disposition of the goods are covered in this 1295 docu- 
ment. All three of the assumptions clearly underlie the provisions in this 
letter. The document, therefore, is well worth careful analysis. That 
analysis will give an opportunity, too, to set down the ten requirements and 
three assumptions at this stage in the discussion. 


1 The document is Vascon. Rolls, 23 Ed. I, m. 22. It isin Rymer, Thoma, Foedera, Con- 
ventiones, Literae, etc., 2d ed., London, 1727, Vol. II, p. 691, and in Marsden, R. G., editor, 
Documents Relating to Law and Custom of the Sea, printed for the Navy Records Society, 
1915-16, Vol. I, p. 38. The quotations used here are from Marsden’s translation. Here- 
after these two collections of documents will be cited as Rymer and Marsden. 

2 The usage of the words “reprisal’’ and “‘marque,”’ often associated, is discussed infra, p. 
700 et seq. 

3 A concise summary of the ten requirements and three assumptions is given at the end of 
this discussion, infra, pp. 722-723. 
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Dongresilli v. The Portuguese. After the salutation, John’s letter (which 
is the principal part of the document) states that Bernard Dongresilli had 
come to him and had “by proofs shewn” that “he loaded in Africa a ship of 
Bayonne called the St. Mary of Bayonne, of which Peter Sancii of Inzon was 
master” with certain specified quantities of almonds, grapes and figs, “which 
he had bought with his own money in Africa; that he, together with others of 
the same ship, sailed in her from Africa, with the said wares and much other 
merchandise on board, for England.” The ship put into the port of Lascoss, 
on the coast of Portugal, “for shelter from bad weather,” and while it was 
lying there, “certain sons of perdition, coming out of Lisbon, made for the 
ship in hostile fashion, and after spoiling the aforesaid merchant and others 
on board, of their ship, merchandise and other goods, carried off the whole to 
the aforesaid city of Lisbon.” The King of Portugal got one-tenth of the 
goods “so spoiled and carried off,” and the “robbers” divided the rest. ‘And 
the said Bernard claims that, by reason of the said spoil and robbery, he is 
damnified to the amount of 700 / sterling.” A few sentences later, John says 
that he has “seen a letter under the seal of the council of Bayonne aforesaid, 
by which the mayor, jurats and council, after having taken trustworthy proofs 
thereon, signify to our lord, the King, the truth of the premises.” 

Thus far, the letter covers the first two of the requirements essential for 
legalizing private reprisals: 

(1) A claim for a precise amount, with proof of the circumstances giving 
rise to the claim. In most cases the claim arose out of seizures of goods, and 
proof was required of the fact of the seizure, with appropriate details as to 
time, place and other circumstances, as well as a substantiated statement of 
the value of the goods. In a few cases covered by the documents, however, 
the claim was for an unpaid debt.* 

(2) Proof that the claim had arisen because of unlawful acts of those 
against whom it was made. In giving the reasons for granting to private 
persons the right to make reprisals, the “letters of reprisal” always lay stress 
on the unlawfulness of the acts which gave rise to the claim. None of the 
available documents even hint that a private person legally might take repris- 
als to secure satisfaction of a claim which had been rejected by a court judg- 
ment, even though that right might be and was given if there were persistent 
refusal of the legal or other authorities to consider the claim. 

It is at this point in setting up the “case” that, as we shall see, the later 
private reprisal documents usually introduce the evidence to meet the one 
requirement for legalizing such reprisals which is not specifically included 
in the 13th century document under consideration here. This requirement 
is: 

(3) Failure to secure compensation or redress by diplomatic, juridical or 
other similar means, after every practicable effort to use such means has been 
made. Reprisals, in the strict sense, were not thought of as alternatives to 


‘Cf. John de Waghen v. The Leydenese, infra, p. 707. 
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court suits or appeals to the authorities of the state against whose nationals the 
claim lay. They were a measure of last and somewhat desperate resort to 
force, after peaceful means had failed. Later letters of reprisal almost in- 
variably recite in some detail the efforts which have been made, by the in- 
jured person himself or by the ruler on behalf of the injured person, to secure 
satisfaction by peaceful means. Other documents—court judgments, coun- 
cil orders, judicial opinions, etc.,—relating to reprisals by private persons 
similarly lay great stress on the necessity for exhausting the possibilities of 
a peaceful settlement of the claim before the right to take reprisals is granted. 

But to return to John’s letter. After reciting the facts of the loss, John 
said that Bernard had asked for authorization to seize Portuguese goods in 
order to secure compensation for his loss. John then continued: 


Yielding to the prayer of the said merchant, [we] have given and 
granted, and now give and grant to him, Bernard, his heirs, successors, 
and posterity, liberty to make reprisals upon the people of the realm of 
Portugal, and particularly upon those of the city of Lisbon aforesaid, 
and upon their goods, wheresoever he may find them, whether within 
the dominion of our lord, the King and Duke, or without, [and] to re- 
tain and keep them for himself, until he and his heirs or successors or 
posterity, shall be fully satisfied for [the loss of] his goods so spoiled as 
aforesaid, or their value as declared above, together with the expenses 
reasonably incurred by him in that behalf.5 


This part of John’s letter lays down the fourth, fifth and sixth of the private 
reprisal requirements: 

(4) Definite and specific authorization from the appropriate state author- 
ity. In the earlier part of the period which we are considering, the period 
from the 13th to the 18th centuries, the King himself usually issued the let- 
ters of reprisal. Later, as the King’s Council, the Chancellor, the Lord High 
Admiral and the admiralty judges came to possess increasingly important 
functions, they acquired the authority to sanction private reprisals. Still 
later, when the British colonies developed importance, the governors of these 
colonies sometimes were authorized, by the appropriate home officers, to 
grant “letters of reprisal” in the strict sense, as well as “commissions to pri- 
vate men of war.” All of these King’s officers, however, in authorizing re- 
prisals by private persons, were acting as agents of the state, as they usually 
took pains to make clear, and not in their private capacities. Even the King, 
in such acts, functioned primarily as the head of the state. In the case of 
the letter of John of Brittany here being discussed, it will be observed that 
John is careful to state that he issued this document subject to the authority 
of his sovereign, the King of England. 

’ The word “reprisal” does not appear in the original Latin, the phrases of which, signifi- 
cant for our purposes here, are ‘‘Dedimus ipsi Bernardo, & concessimus, & adhue damus & con- 
cedimus . . . licentiam . . . possit marchare, retinere, & sibi appropriare illa.’””’ The word 
‘“‘marchare,” as used here, means: to seize as a pledge, and, according to the New English 
Dictionary, is related to the word “‘marque.” Cf. infra, p. 700. 
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(5) Limitation of the seizures to the goods of the members of a specified 
group. Reprisals were not to be taken against anybody in general, but only 
against members of the group against members of which the claim lay. On 
the other hand, it was not at all necessary for the person who had suffered 
a loss to confine his reprisals to the goods of the particular person or persons 
who had inflicted the loss. If an Englishman’s goods were taken unlaw- 
fully by a Spaniard, for example, he might seize in reprisal the goods of the 
Spanish King or of any subject of that king. 

(6) Limitation of the seizures to amounts sufficient to satisfy the claim, 
plus reasonable costs. Later, especially after the beginning of the 16th cen- 
tury, the practice was to require that the person getting letters of reprisal 
furnish bonds guaranteeing that he would not make seizures in excess of the 
amount of his loss plus costs. 

John of Brittany’s letter, continuing from the part last quoted, says that: 
“These presents shall endure for five years, or so long as it shall be the pleas- 
ure of our aforesaid lord, the King and Duke, or ourselves.” This setting 
of a definite time limit for the validity of the authorization to take reprisals 
is somewhat exceptional but not unique. 

Finally, the various officials to whom John’s letter is addressed are strictly 
enjoined not to “let or hinder the said Bernard” in acting under the authority 
of this letter unless the revocation of the letter or the satisfaction of the 
claim makes them “at liberty to do so.” On the contrary, if requested by 
Bernard, they were to assist him “in executing the premises.” 


In “approving and ratifying the above license,” King Edward’s concluding 
paragraph says: 


We ... confirm the same by virtue of these presents, so never- 
theless that in case satisfaction shall be made to the said Bernard in the 
premises, reprisals shall thereupon cease, [and] there shall be no further 
keeping or appropriation [of goods] ; and if it shall happen that he shall 
have captured and shall keep anything beyond [the value of his loss], he 
shall be obliged to answer faithfully for such excess. 


In this paragraph, Edward I lays down the seventh and eighth of the char- 
acteristic requirements for legal private reprisals. 

(7) Cessation of seizures as soon as full compensation has been secured. 
The essential point is the securing of compensation, not the method by which 
compensation is secured. If those against whom reprisals were being taken 
chose to make compensation or otherwise adjust an “outstanding balance,” 
even after letters of reprisal had been issued and actual reprisal seizures had 
been made, they might do so, and by just so much hasten the cessation of such 
seizures.° In some cases, the provision is included in the letters of reprisal 
themselves that the right to take reprisals does not become operative until 
after a specified time, so that the parties against whom the reprisals were 
authorized might have an opportunity to make compensation in the inter- 


* Cf. Nicholai et al. v. The Subjects of Count Virtutus, infra, p. 711. 
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val." The ruler, in order to end disputes, might make compensation out of 
his own or state funds to the nationals of another state who had claims 
which were or might be the basis for reprisals.® 

(8) Return of or payment for goods seized improperly or in excess of the 
amount of the claim. Accurately to meet this requirement, careful account- 
ing would be necessary. It was for this reason, in part, that, in the 16th 
and 17th centuries, much stress came to be put on getting the goods seized 
into court for inventory and appraisal. 

The ninth and tenth requirements, which relate to accounting for goods 
seized, are covered in a 1316 document which will be discussed later.® For 
convenience, however, the two final requirements will be given here. They 
were: 

(9) Submission of the goods seized to the appropriate English authorities. 

(10) Full accounting for the goods seized. 

These last two requirements were not always scrupulously met by those who 
took reprisals; but the principles were clearly laid down in the documents.’® 

Underlying the action authorized in the letter of John of Brittany and 
King Edward’s ratification, are the three assumptions which remained 
fundamental all through the following five centuries: 


(A) The sovereign was under definite obligation to secure justice for 
his subjects. 

(B) The group as a whole—the King and his subjects—was responsi- 
ble for the acts of its individual members and hence liable for claims re- 
sulting from individual acts. 

(C) Reprisals, when taken in accordance with the established re- 
quirements, were legitimate measures for securing justice after other 
means had failed, and were not acts of war. 


The domestic responsibility of the King is brought out more specifically 
in later documents than this, but the assumption that that responsibility 
existed is indicated in this 1295 document by the fact that the appeal for 
the right to take reprisals is made to the sovereign, and by the sovereign’s 
granting of that right. The joint responsibility of the group for the acts of 
its individual members obviously is implied in the granting of the right to 
take reprisals against any Portuguese because of the acts of certain individual 


7 Cf. authorization for issuing letters of reprisal in connection with the Endeavor case, is- 
sued by Cromwell and the Council of State of the Commonwealth in 1658. Birch, Thomas, 
A Collection of the State Papers of John Thurloe, Esq. Thomas Woodward, London, 1742. 
7 vols. Vol. VII, pp. 544-45. The Thurloe papers are cited hereafter simply as Thurloe. 

* This seems to have been done by the Duke of Holland in the summer of 1309, when he 
was negotiating with the English King for an agreement to end the constant seizures back 
and forth between the Dutch and the English. Cf. infra, p. 709 for a discussion of this case. 
Cf., also, instances of such payments by Edward III, cited in Vol. I, p. xxviii; Marsden, R. 
G., editor, Select Pleas in the Admiralty Court, edited for the Selden Society. Quaritch, 
London, 1894. ® See infra, p. 705 et seq. 

1° Cf. documents discussed, infra. Also: Instructions of the Admiralty Court, Dec. 19, 
1649, relative to reprisals. Marsden, Vol. II, p. 404. 
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nationals of that “state.” The assumption that the sovereign legitimately 
might grant and private persons might exercise the right to take reprisals 
clearly underlies the formality with which the issuance of the document 
was surrounded. The non-warlike character of reprisals comes out more 
clearly in later documents than in this." 

This completes the list of ten requirements and three assumptions relating 
to the legal taking of reprisals by private persons. That a reprisal authoriza- 
tion of so early a date as 1295 should so nearly cover all the requirements and 
assumptions which were worked out in detail in the next four centuries, is of 
great interest as indicating how far the practice of reprisals already had de- 
veloped. 

One phrase in the document, which has not been quoted so far, indicates 
that even at this date another important part of the theory of reprisals had 
been accepted. After his recital of the facts of the seizure and the plea for 
the right to take reprisals, John of Brittany said: “We, considering the 
wickedness of the aforesaid robbers, in commiting this spoil in time of peace, 
and having seen...” The phrase “in time of peace” is significant. If 
goods were “spoiled” when the two states concerned were not at war, that 
fact, in 1295 and subsequently, was one, and perhaps the most important of, 
the grounds for holding that the seizure was unlawful and hence that 
reprisals were justified. The existence of a state of war, according to the 
general practice of the time, gave lawfulness to wholesale and indiscriminate 
seizure of enemy goods, whether by the state as such or by individuals acting 
under privateering commissions. Private reprisals for war-time seizures, 
therefore, were not justified. In this connection, the case of William Ben- 
telle v. The French is especially interesting, for the original unlawful seizures 
were made during a time of peace but the reprisal authorization was given 
four years later, after war had broken out. That authorization, neverthe- 
less, was for reprisals in the strict sense, not for privateering.!” 

Since reprisals, strictly speaking, were seizures to secure compensation 
for damage resulting from unlawful acts, the question of whether the two 
states concerned were at war or peace was, theoretically, irrelevant. The 
distinction is important, however, between reprisals properly so-called and 
seizures which were made simply for the purpose of inflicting injury. It will 


" Cf. the various documents cited, infra, for specific illustrations of the acceptance of these 
assumptions. Therelevant treaty provisions are given on p. 709 et seg. A typical statement 
of the responsibility of the King, and of the conception of reprisals as final measures for securing 
justice, is given in an opinion handed down in 1626 by Henry Marten, sitting as judge in the 
admiralty court, in response to certain questions submitted to him. He said: ‘‘It must bee 
remembered that this commission [to take reprisals] is not of grace, but of justice; for it is in- 
tended that none have theis I etters of Reprisall but such as have received losse and damage 
and wronges; to whome his Majestie, beeing not able otherwise to minister right and redresse 
of the wronges and losses (a duty incident to his royall function), doth in this kind, and by 
this meanes, affoord justice and due satisfaction.” Marsden, Vol. I, pp. 427-428. 

? See infra, p. 712 for discussion of this case. 
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be well, therefore, to discuss at this stage the precise usage of the word 
“reprisal.” 


II 


Two words very frequently were used together in the reprisal documents: 
marque and reprisal. This association was not made invariably, however, 
and their meaning, as they were used, seems to have been complementary 
rather than synonymous. Since marque occurs in the documents earlier than 
reprisal, it will be considered first. 

The Term Marque. In medieval Latin forms, the word marque is used 
three times in a brief proclamation of Edward I, issued in 1293. Marsden 
refers to this document?® as containing “the earliest mention of letters of 
marque or reprisal that has been found.” ‘The document does not contain 
the word reprisal in any form, however, and it is by no means clear that it 
relates to reprisals, properly speaking, rather than to privateering. 

Most of the dictionaries trace marque back to words associated with bor- 
ders or frontiers. Littré’s Dictionnaire de la Langue Frangaise'* derives it 
from the Latin margo, and associates it with the Norman marco and the early 
German mark. The New English Dictionary» allies it with the old French 
merke and the Provencal marca, and says it is formed from the medieval 
Latin marcare, which meant “to seize as a pledge.”?® Except for this mar- 
care, the words which the two dictionaries associate with marque all carried 
the same border associations as the English word marches. 

In connection with the derivation given in Littré, the statement is made 
that, in the old language, marque and marche were in effect one word, so 
that when references to lettres de marche are found, the reasonable conclu- 
sion is that “lettres de marque ou marche etaient des lettres autorisant 4 
passer la marche ou frontiére et 4 faire incursion sur le territoire ennemi.” 
Littré also says that, in the 14th century, marquer was used to signify piller 
in the sense of to pillage, to plunder, and of rancgonner, meaning to levy con- 
tributions, to exact. The New English Dictionary has it that marque occa- 
sionally and in a sense now obsolete meant reprisals, and quotes, in illustra- 
tion, from a document of 1354: “Purveu ... que . . . nous eions la lei de 
Mark & de represailles.” 17 

The “plunder” sense of marque is implied in the usage of the term in the 
1293 proclamation of Edward I just referred to. In each of the three phrases 
in which the word occurs, it is associated with another word which clearly 
meant booty or loot. The expressions are: “literas marquandi seu gagiandi,” 


18 Marsden, Vol. I, p. ix. 

14 Librairie Hachette et Cie., Paris, 1873. Cited hereafter as Littré. 

18 Edited by Sir James A. H. Murray. Oxford: Clarendon Press. Vol. VI published 
1908; Vol. VIII published 1910. 

16 Cf. this usage in the 1295 document discussed above. Supra, p. 696, note 5. 

17 The source given is Act. 27, Ed. III, Stat. 2,c. 17. This is the earliest use of the word 
reprisal which the writer has been able to locate in any of the English documents. 
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“gagiata seu marquata,” and “marqua seu gagiatione,” which might be trans- 
lated as: “letters of marque or loot,” “booty or marque” and “marque or 
booty.” English reprisal documents of the period which we are considering, 
especially those before the latter part of the 16th century, frequently 
use marque in association with reprisal in the phrase letters of marque or 
(sometimes and) reprisal when the letters themselves clearly give authoriza- 
tion solely for seizures to secure compensation for loss.18 

In the 17th and 18th century English reprisal documents, and to some ex- 
tent earlier, the word marque frequently is used by itself. During this pe- 
riod there seems to have been a tendency, though it is not sharply defined, to 
speak of letters of marque as giving authorization specifically for seizures of 
enemy property primarily for the purpose of inflicting injury, 7.e., as though 
letters of marque and “commissions to private men of war” (privateering let- 
ters) were equivalent terms,!® and to confine the usage of letters of reprisal 
to authorization for reprisals in the strict sense.2® The usage is not con- 
sistent, however, but the separation between the meaning of the two words 
has become sufficiently wide to lead the New English Dictionary, as already 
noted, to say that the use of marque as equivalent to reprisal is obsolete. 

In this connection, two related documents of 1719 are especially interest- 
ing.24_ The Commissioners of the Admiralty ordered that a “commission or 
letter of marque or reprizal . . . be issued .. . unto Captain James Fall.” 
In connection with this commission, Fall was required to give security for 
good behavior. In the recognizance it is stated that James Fall is author- 
ized to do certain things “by letters of marque, or a commission for a private 
man of war.” Here we find the three terms which were associated with au- 
thorization of private persons to use force against aliens used in the papers con- 
nected with a single act of authorization for a single person. Since England 
and Spain, against which the letter was issued, were at war at the time, and 
since nothing is said to indicate that the right to seize Spanish goods was 
granted because of losses which Fall had suffered, the document in fact was 
clearly a privateering letter, in the strict sense, not a letter of reprisal prop- 
erly speaking. 

The Term Reprisal. The word reprisal is allied, linguistically, with the 
French représaille, the Italian represaglia, and the Spanish represalia. 
Neither Littré nor the New English Dictionary give a derivation from any 
classical Latin source, but the latter cites the medieval Latin represalia, and 
both refer to the early Italian ripreso. 

Perhaps as simple a way as any to get an idea of the precise significance of 
reprisal in the English documents of the period under discussion is to asso- 


18 Cf. numerous documents in Marsden and Rymer. Also Thurloe, Vol. I, pp. 164-65, 
where the English admiralty judges use droit de marque and reprisals in close association in a 
discussion of the legality of reprisals in a certain case. 

1 Cf. Marsden, Vol. II, pp. 158, 171, 184, 288, 304, 378. 
°° Cf. ibid., Vol. II, pp. 75, 255. 21 Jbid., Vol. II, p. 246. 
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ciate it with the usage of the term prize in the English admiralty courts. 
Others having unlawfully made prize of an Englishman’s goods, he might, 
subject to certain conditions, make re-priz-al. In thinking of reprisal in 
the strict sense, however, it is necessary to remember that the original 
damaging prizal for which one legally might take re-prizal must have been 
unlawful. (By implication, it would seem that reprisal was not permissible 
for an act which was itself a legally authorized reprisal, because such an act 
was not unlawful. The writer has found no document indicating that re- 
prisals were authorized for seizures made in the course of legal reprisals.) 

Reprisal and retaliation thus should be clearly distinguished, even though 
the two words frequently are used, in modern times, as practically synony- 
mous, a usage which leads to considerable and unfortunate confusion of 
thought. Speaking exactly, the only common characteristic of acts of 
reprisal and acts of retaliation is the use of force; the two kinds of acts differ 
fundamentally in their purposes. Retaliation involves the use of force to 
inflict an injury in return for an injury inflicted; reprisal involves the use of 
force to secure compensation for a loss by the taking of property. 

Reprisal, furthermore, was distinguished from piracy, since reprisals, even 
by private persons, were seizures under full authorization of the state, while 
piratical acts were seizures by private persons for essentially private persons 
and without state authorization for their acts. In the matter of authoriza- 
tion, taking reprisals and privateering belong together and in opposition to 
piracy. Taking reprisals by private persons, however, differed from priva- 
teering in that acts under the former category were authorized as a means of 
securing compensation and had no direct relation to war or peace, while those 
in the latter group were authorized during war only and for the purpose of 
inflicting injury on the enemy. 

The earliest use of the word reprisal which the writer has been able to find 
in an English document is that in the statute of Edward III, in 1354, already 
noted. The word occurs three times in a document dated 1393, but, curi- 
ously enough, neither the word marque nor the phrase letters of reprisal 
appear in this document.??, Marque and reprisal are used in a proclamation 
issued by Richard II in 1394. This proclamation announces an agreement 
between himself and his allies and “his adversary of France” and the latter’s 
allies for the cessation of reprisals and the prompt settlement in the future 
of claims on the subjects of the respective parties to the agreement, so as to 
prevent further discord.2* The agreement, which Richard quotes, appar- 


23 Cf. Nicholai Colyng v. The Subjects of Count Virtutus, infra, p. 711 for further discussion 
of this document. 

2 The document is Rymer, Vol. VII, p. 777, and is France. 18 Rich. II, m. 11. This 
1394 document does not bear directly on our subject here, since it contains nothing indicative 
of the conditions under which reprisals by private persons were authorized. It is, however, 
exceptionally interesting, for it contains the text of a very early multipartite treaty which 
specifically states the responsibility of the King, as the head of the state, for insuring justice 
to foreigners who come legitimately into his realm. Among the parties to the agreement 
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ently in full, begins with the words: “Touz Marques ou Reprisailles, c’est 
savoir, de Executier ascuns pur Debte d’autri, serront defenduz estroitement 
d’une coste & d’autre.” 

After this date, the term reprisal is used freely.”4 


and various others of lesser prominence. The agreement specifies a procedure which each 
of the rulers is to follow in hearing and settling the claims of the subjects of other rulers. 
After quoting the agreement, Richard went on to give in some detail how he proposed to meet 
his obligations as a party to it. One particularly interesting part of the agreement says 
that claims are to be brought into court. Furthermore, those subjects of the respective 
kings who act in violation of the provisions of the agreement are to be treated as rebels—this 
provision clearly indicating the assumption that the King was responsible for keeping his 
own subjects in order. Those who do violate the agreement, it is stated elsewhere, will be 
obliged to “rendre le Double a la Partie sur la quelle la Marque ou Reprisaille auroit este fait; 
mais pursueront lours Debtes pardevantes les Conservatours, ou pardevant les Juges ordenairs, 
al’election des Demandeurs.”’ In this connection, see also the discussion of provisions relat- 
ing to reprisals in the treaties of 1309 and subsequent years, tnfra, p. 709. 


* The New English Dictionary gives the definition: ‘‘Letter of marque. a. Usually pl. 
letters of marque (and reprisal). Originally a license granted by a sovereign to a subject, 
authorizing him to make reprisals on the subjects of a hostile state for injuries alleged to 
have been done. . . . In later times this became practically a license to fit out an armed 
vessel and employ it in the capture of the merchant shipping belonging to the enemy’s sub- 
jects, the holder of letters of marque being called a privateer or corsair, and entitled by 
international law to commit against the hostile nation acts which would otherwise be con- 
demned as piracy.” This definition, especially that part relating to the early use of the 
word, should be supplemented with the note that letters of marque (and reprisal) were issued 
against states which were friendly as well as against those which were hostile. Cf. infra for 
examples. 

Littré gives: “Marque. Anciennement, lettre de marque, acte de gouvernement qui 
autorisait celui qui en était porteur 4 se faire justice lui-méme aux depens d’une“nation 
ennemie; ces lettres s’appelaient aussi lettres de représailles. Aujourd’hui, lettre de marque, 
qui ne se dit plus que pour la mer, est la commission dont tout capitaine ou patron d’un 
navire armé en course doit étre pourvu, sous peine d’étre repute pirate ou forban.” 

The Dictionnaire del’ Academie Frangaise, in defining lettre de marque, uses exactly the same 
words as are contained in that part of Littré’s definition which begins with “la commission 
dont tout capitaine.”’ 

The New English Dictionary, under “reprisal,” gives: “1. The act or practice of seizing by 
force the property (or persons) of subjects of another nation, in retaliation for loss or injury 
suffered from these or their countrymen. . . . Reprisals implied the refusal of the offending 
nation to grant redress for the injury done but did not in itself create a state of war between 
the two countries.” {The usage of reprisals in time of peace here is clearly indicated, though 
no reference is made to the essential point that reprisal was the use of force to secure com- 
pensation for loss, and in that sense different from retaliation. This modern confusion in 
usage between reprisal and retaliation already has been discussed. Supra, p. 702.] “a. 
Letters (or Commission) of reprisal, an official warrant authorizing an aggrieved subject to 
exact a forcible reparation from the subjects of another state.” This defines precisely the 
usage of reprisal in the strict sense, except that no reference is made to the requirement that 
the original damaging act must have been unlawful. 

Littré’s definition of “‘représaille”’ is: “Tout ce qui se fait contre l’ennemi pour tirer satis- 
faction de quelque injura, de quelque violence, de quelque dommage. II n’y en avait aucun 
qui n’efit 4 craindre la représaille des torts qu’il pouvait faire.” Although he thus defines 


were the English, French, Scottish and Portuguese Kings, the Duke and Commune of Genoa 
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III 


As late as the last quarter of the 13th century, it was legal, in England, 
for the authorities of one town, on behalf of one of the private citizens of the 
town, to take reprisals on the citizens of another. The practice continued 
well on into the 14th century. Dr. D. A. Gardiner describes the practice 
thus: “The inhabitants of one town might lawfully obtain redress for injuries 
inflicted by the inhabitants of another by taking reprisals, provided they 
conformed to certain rules.” 25 The rules, he continues, specified that the 
claimant first must seek justice in the court of his adversary’s town. If he 
failed in this effort, he might apply to the authorities of his own town. 
“When these were satisfied that his complaint was justified, they arrested 
the goods of any citizen of the offending town who was in, or subsequently 
came within, their jurisdiction, until sufficient had been seized to repair the 
damage done to the claimant.” Dr. Gardiner notes that these town-to-town 
reprisals were prohibited in England in 1275, but that letters of the mayors 
and aldermen of the City of London between 1350 and 1370 refer to the 
taking of withernam and justify the practice on the ground that the request 
for such taking could not be refused “according to the liberties and customs 
of London.”?¢ 

The fact that there was this practice of town-to-town reprisals in England 
is of interest in this discussion as showing how far back the roots of the 
system go. It will be observed, however, that the reprisals were not taken 
by the private persons who had suffered, but by the authorities of the towns 


the term as applicable to acts against an enemy only, Littré himself cites, in illustration of 
the usage, an ordonnance of 1681 which specifically refers to reprisals in time of peace: 
“Droit de représaille, droit concede 4 un particulier par l’autorité soveraine dont il est le 
suject, de reprendre en temps de paix méme par la force, son bien ou |’équivalent de son bien, 
sur un étranger ou les concitoyens de cet étranger, lorsquil n’a pu obtenir justice par les voies 
judiciaires du pay de son adversaire.” 

The Dictionnaire de l’ Academie Francaise, defining “représaille,’’ says: ‘“Traitement f4- 
cheux que I’on fait 4 un ennemi pour s’indemniser d’un dommage quil a causé, ou pour se 
venger d’une violence qu’il a exercée contre le droit de la guerre.” 

Altogether, the best definition of the term as actually used, which the writer has found in 
these authoritative dictionaries, is that in the citation from the French ordonnance of 1681. 

25 Law Quarterly Review, Vol. XLVIII, No. 132, pp. 521-546. October, 1932. 

26 Even the Anglo-Saxon Dictionary edited by T. Northcote Toller (Oxford: Clarendon 
Press, 1898) does not give a meaning for withernam. It defines the two parts of the word: 
(1) wither, as a noun, “opposition,” “resistance’’; as a preposition, ‘“‘against’’; as an adverb, 
“against,” “in opposition.” (2) nam, “seizure of property belonging to one which is in the 
hands of another.” Clearly, therefore, the meaning of withernam was closely similar to that 
of reprisal, which is highly significant as indicating the probable prevalence among the early 
Norse peoples of a practice corresponding to that of taking reprisals. The town-to-town 
reprisals in England, one might conclude from this and from the strong Anglo-Saxon influence 
in the settling of the country, and especially since the Anglo-Saxon word was used in the 
City of London letters, were a development from the old Anglo-Saxon practice rather than an 
importation from Southern Europe. 


|| 
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on behalf of those persons.27_ The English towns, in the 13th century, al- 
ready had developed fairly well-organized governments of their own. At 
this time, however, the “state” of England, like other European “states,” 
scarcely had begun to emerge; there was little or no organized government 
for the country as a whole. As the English “state” through the 14th, 15th, 
16th and 17th centuries, gradually became better organized and developed 
more effective authority within its own territory, it progressively encroached 
on the freedom of individual Englishmen to deal with outsiders as they 
chose. In the process, as illustrated in our discussion here, the requirements 
for reprisals by private persons were insisted upon with steadily increasing 
rigidity, though no essentially new principles were laid down. By the be- 
ginning of the 18th century, the English state practically stopped authoriz- 
ing private individuals in England to make reprisals, and assumed to itself 
the exclusive right to use force against aliens, except that, for a time, pri- 
vateers were commissioned in time of war. 

Thus it would appear that as the English state approached a condition of 
governmental organization comparable in inclusiveness to that of the Eng- 
lish towns in the 13th century, it took away from private persons, as the 
towns had done more than five centuries earlier, the right to use force on 
their own account. The factor which determined the extent to which re- 
prisals were to be taken by the state as such, on behalf of its nationals or 
itself, rather than by private persons acting under state authorization, would 
seem to have been the degree of effectiveness of the control which the state 
had, rather than anything connected with the principle of reprisals. 


IV 


Even at a relatively early period, the “state” as such occasionally stepped 
in to take reprisal measures on behalf of private persons. Documents re- 
lating to two such cases are in existence, one dated 1316; the other, 1414. 
In both of these cases the instructions from the King were that the reprisal 
seizures were to be made only within the English realm (thus following the 
practice of the old English towns) and that careful account was to be kept 
of the goods seized. In both instances, too, the cases had been dragging 
along for a considerable period. 

Arnald de Santo Martino v. The Castilians. In 1316, Edward II wrote 
a letter to his seneschal in Vasconia.2* During the reign of “our father” 
(.e., Edward I), the letter says, there had been serious discord between the 
King of Castile and his subjects, on one side, and the people of Bayonne, on 
the other, in the course of which the Castilians had made various depreda- 
tions and seizures of goods, amounting to a large sum of money, against the 
Bayonnese. Among the victims was Arnald de Santo Martino, who had 
lost goods to the value of 230 mares. Representatives of the King of Castile 


27 Cf. the case of Arnald de Santo Martino v. The Castilians, discussed infra. 
3% Rymer, Vol. III, p. 561. Vasc. 9 Ed. II, m. 10. 
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and of Bayonne had come to Edward II’s father in an attempt to settle the 
trouble. The English King (Edward I), with the unanimous consent of the 
parties and on his own authority, had ruled that all the ships and other goods, 
whether of the Bayonnese or of the Castilians, which had been captured, 
whether within the real or without, should be returned within a definite 
time.2® Subsequently, the King of Castile failed entirely to observe 
{nullatenus observavit] this arbitral ruling, and on instruction of the English 
King (Edward I) the constable of Dover and the warden of the Five Ports 
had seized Castilian goods which had come into the English port of Sand- 
wich. Out of these seized goods, Arnald recovered 55 sols in partial satis- 
faction of his claim of 230 mares.*° 

Then follows a long account of further negotiations between the King of 
Castile and Edward I relative to the mutual disturbances, in the course of 
which the English King had made repeated efforts to get satisfaction from the 
King of Castile for Arnald’s claim, but without success. Edward I made 
these efforts “pro justitia super depraedatione,” but justice was not shown [set 
omnino sibi in exhibenda justitia defuerunt]. 

Desiring to secure an appropriate remedy for Arnald, Edward II had 
ordered the seizure of the goods of one John Barik, a Castilian, which were in 
Portsmouth. The goods seized were worth 40 pounds [quadraginta librae 
Sterlingorum], and these had been turned over to Arnald in partial satisfac- 
tion of the balance of 225 mares and 20 denari remaining on his claim [in 
partem satisfactionis Ducentarum, & viginti, & quinque Marcarum, & viginti 
Denariorum, de totali Summa praedicta residuorum], the transaction being 
duly recorded in the King’s chancery. 

Finally, desiring to uphold justice, the King orders the seneschal to make 
further seizures so that the outstanding balance due to Arnald may be cleared 
up, the balance now being 165 marcs and 20 denari. The order is that all the 
goods and merchandise of the men and merchants of the King of Castile which 
come into Vasconia, up to the value of 165 marcs and 20 denari, shall be 
seized without delay and held in custody, to make full satisfaction to Arnald 
for his loss.*4 


29 Tdemque Pater noster, de unanimi assensu & concordia Procuratorum praedictorum, 
& in ipsorum praesentia, inter alia, ordinasset quod omnes Naves, & alia bona quae- 
cumque, dictorum Civium Baion, quae per Gentes & Subditos dicti Regis Castellae, infra 
Regna sua, vel extra, capta fuerunt, ut praemittitur, seu etiam occupata, infra certum ter- 
minum, jam diu est Elapsum, restituerentur, per saepedictum Regem Castellae, illis Civibus 
de Baion, a quibus capta fuerunt, seu eorum Haeredibus, aut etiam Attornatis. 

30 Cujus quidem arestationis praetextu, praefatus Arnaldus de Sancto Martino recuperavit 
quinquaginta & quinque solidos Sterlingorum, in parte satisfactionis Ducentarum & Triginta 
Marcarum praedictarum. 

31 Vobis mandamus, quod omnia bona & Mercimonia hominum & Mercatorum, de potes- 
tate dicti Regis Castellae, quae infra terram nostram Vasconiae proterunt inveniri, usque ad 
valentiam Centum, sexaginta, & quinque Marcarum, & viginti Denariorum praedictorum, 
necnon aestimationis dictorum dampnorum, cum vobis inde legitime constiterit, ut est 
dictum, sine dilatione qualibet arestari, & salvo custodiri faciatis, quosque praefato Arnaldo 


| 
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The dates given in this document indicate both how early the reprisal ques- 
tion arose and the length of time that this case had been in suspense. Edward 
I’s arbitral ruling was made in the 21st year of his reign (de Anno Regni sua 
vicesimo primo), which was 1293. Arnald, therefore, had been trying to get 
a settlement for at least 23 years. 

John de Waghen v. The Leydenese. Ninety-eight years after Edward 
II gave his order regarding Arnald’s case, Henry V, in the second year of his 
reign (1414), took similar action to clear up another long-standing case.*” 
The instructions relate to a claim of one John de Waghen against a merchant 
of Leyden for an unpaid debt, the amount involved being given as 852 nobles 
and 22 denari. The case had remained unsettled from the reign of Richard 
II and through that of Henry IV, 2.e., at least since 1377, when Richard II 
died, or for at least 47 years. John de Waghen had received “literas de 
marqua,” from Henry V’s predecessor, but evidently had not been able to get 
compensation for the debt. Henry V, bringing the “state” in to act directly 
on a private person’s behalf, issued these instructions which provide for re- 
prisal seizures, by the King’s officers, of goods of the Leydenese, which are to 
be turned over to John on account of his debt. As in the Arnald de Sancto 
Martino case, the King’s officers are to make these seizures only within English 
territory. 

The document begins with the assertion that the King’s father (Henry IV) 
and that king’s predecessor (Richard IT) often had asked the Duke of Bavaria 
(who was also the Count of Holland), to settle the claim, without result. 
Consequently letters of marque had been issued to John, so that he might 
collect the full sum of the debt plus expenses. Nothing had been accom- 
plished, however, and there had been a change of dukes in Holland as well as 
of kings in England. John had made many unsuccessful efforts to get satis- 
faction for the debt, and at length had asked the King (Henry V) for letters 
of marque against the Duke and his subjects. This the King was glad to 
grant (though the document we have here is not a letter of marque to John, 
but is one of instructions to the king’s officers; perhaps John got a letter of 
marque in addition) .** 


de Centum Sexaginta, & quinque Marcis & viginti Denariis, de dampnis praedictis, ad 
plenum fuerit satisfactum, vel aliud a nobis super hoc habueritis in mandatis. 

# Marsden, Vol. I, p. 126, gives an English translation of the last part of this document, 
but summarizes only very briefly the first part which recites the circumstances and history 
of the case. The Latin original of the full text is in Rymer, Vol. IX, p. 125. Patent Rolls, 
2 Henry V, pt. 1, m. 34. In the first part, reference is made to letters of marque issued on 
behalf of the claimant by predecessors of Henry V. The writer has been unable to locate 
any of these documents. 

*% Concesserit eidem Johanni Literas suas de Marqua . . . quousque plenaria Satisfactio 
eidem Johanni de Summa praedicta facta fuisset, una cum Custibus & Expensis, per ipsum 
& dictos Procuratores suos, circa Prosecutionem praedictam, appositis & apponendis, prout 
per dictas Literas ipsius Patris nostri de Marqua plenius poterit apparere. [{Rymer's italics.| 

“ Velimus, consideratione Praemissorum, praefato Johanni Literas nostras de Marqua, 
versus praefatum nunc Ducem & Subditos suos, quosque eidem Johannt de Summa prae- 
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The King then orders his admirals to act on John’s behalf.*® 


We . . . command you, and each of you, that from time to time you 
cause to be seized and arrested all and singular the ships of the afore- 
said town of Leyden that now are in any ports or elsewhere within our 
realm of England, or elsewhere within our dominions or power, or may 
hereafter come within the same, together with the merchants on board 
them, and their masters and mariners, as well as all the goods, merchan- 
dise, and things belonging to the merchants, masters and mariners, that 
you find in such ships or elsewhere, to the value aforesaid, in addition to 
the damages, costs and expenses reasonably incurred by him, John, in 
this behalf, by way of marque and reprisal, and that you cause the same 
to be delivered to him without delay. 


Finally, the officers who make these seizures on John’s behalf are to report to 
“us, in our Chancery of England, from time to time clearly and distinctly 
under your seals” what they have done in this connection. 

In both this document and that issued in 1316, previously cited, it will be 
observed, all seven of the requirements relating to actual reprisal seizures are 
provided for. Furthermore, the ninth and tenth requirements are specifically 
covered by the provisions that the King’s officers themselves are to make the 
seizures and are to report to the King on what they have done. The 1316 
document even goes into elaborate detail of the “collections on account” up 
to the time it was issued. The question of the eighth requirement, for the 
restitution of seizures in excess of the claim, would not have arisen in either 
of these cases, since the individual concerned was not making the reprisal 
seizures on his own behalf. The three assumptions obviously underlie the 
action taken in both of these cases. In both instances, too, the English King 
was at peace with the Duke of Holland at the time the document was issued. 

Thus the documents relating to the cases of Bernard Dongresilli v. The 
Portuguese in 1295 and of Arnald de Sancto Martino v. The Castilians in 1316, 
taken together show conclusively that by the latter date English law with 
regard to reprisals by private persons had been worked out in practice to in- 
clude all of the essential principles which appeared right up to the 18th cen- 
tury, when private reprisals ceased to be authorized. Refinements of the 
practice were developed later, but the basic principles were being applied 
before the end of the first quarter of the 14th century, including the principle 
that the state should step in, if necessary, to act directly on behalf of its 
nationals. The case of John de Waghen v. The Leydenese in 1414 shows that 
the previous 1295 and 1316 cases were in the direct line of development, and 
not exceptions to the rule. 


dicta, una cum Sumptibus & Expensis, per ipsum & Procuratores suos, circa dictam Prosecu- 
tionem, appositis, & de caetero apponendis, integré satisfactum fuerit, concedere gratiosé. 
[Rymer’s italics.] 

* Here Marsden’s translation begins. 
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Vv 


Two agreements between England and other states which were made in the 
14th century deserve brief consideration at this point because of the clear 
indication which they give of the feeling that the King was responsible for 
securing justice for his subjects and for aliens within his realm. The first of 
these, between England and Holland, derives an additional interest from the 
fact that it provides for the creation of what was in effect a court of claims in 
each country to hear the complaints of the nationals of the other. Certain 
later treaties will be cited, too, to indicate the international attitude towards 
private reprisals, treaties which show clearly that the principles applied by 
the English were, in substance, those accepted throughout Europe. 

England and Holland. The first of the 14th century agreements with 
which we are concerned was made in 1309. It is covered in three documents *® 
which record negotiations between Edward II and a representative of Count 
William of Holland, and the results of those negotiations. In these docu- 
ments the statement is made that certain outstanding claims were adjusted, 
presumably to clear the slate of the results of what had been considerable 
trouble back and forth between the subjects of the two rulers. 

The agreement as to the future was that each ruler should appoint two 
judges whose duty it would be to hear, and decide promptly, claims of the 
subjects of the other. Swift and full justice was to be given, and safe conduct 
was guaranteed reciprocally to those who went from one country into the 
other to present claims.**7 One of the documents is the letter from Edward II 
formally appointing the two English judges who were to hear the Dutch 
claims. 

England and Portugal. A treaty signed between England and Portugal 
in 1386 specifically provides that in case justice could not be secured by regu- 
lar means, extreme measures might be used without the use of such measures 
constituting an act of war or resulting in the invalidation of the treaty.** 


%* Rymer, Vol. III, pp. 150-153. Claus. 3 Ed. II, m. 24 dor.; Pat. 3 Ed. II, m. 25 dor.; 
Pat. 3 Ed. II, m. 41d. Cf. also the multipartite treaty of 1394, discussed supra, p. 702, 
particularly note 23. 

37 The letter from the English King to the Duke of Holland concerning this agreement, 
covers these points thus: “Et quod vos, infra potestatem vestram, certos assignabitis 
Justiciarios, ad querelas hominum nostrorum, de hominibus vestris, infra potestatem ves- 
tram, conqueri volentium, audiendas; & ad plenam & celerem Justitiam hujusmodi con- 
querentibus exhibendam; Et quod nos similiter hujusmodi assignabimus Justiciarios, qui 
querelas nominum vestrorum, de hominibus nostris, infra potestatem nostram, conqueri 
volentium, potestatem habeant audiendi, & plenam ac celerem inde justitiam querelantibus 
faciendi: Quodque vos hominibus nostris infra potestatem vestram, ad querelas suas inibi 
prosequendas, venire volentibus, salvum & securum Conductum praestare debetis, dum 
fecerint ibi moram: Quod etiam nos hominibus vestris, querelas suas infra Regnum nostrum 
prosequi volentibus, faciemus.” 

*This treaty appears in British and Foreign State Papers, Vol. 1, p. 468. Neither 
marque nor reprisal appear in the treaty. The writer’s attention was called to the docu- 
ment by Dr. Charles Cheney Hyde, of Columbia University, who had a communication 
about it from Dr. Arnold D. McNair, of Cambridge University. 
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Article IX of this treaty specifies that if the subjects of either king commit 
depredations against or carry off the goods of the subjects of the other, the 
king whose subjects are guilty “shall be obliged to repair, restore, mend and 
make good” the outrages, and to punish the delinquents “agreeably to the 
pleasure and discretion of the King on whom such injury shall have been 
inflicted.” Article XI provides that if a serious and deliberate injury be 
inflicted, then the “outraged party may proceed . . . for the advantage of 
said party so injured to redress the outrages, in whatever way it may appear 
to him proper.” 

That last provision clearly recognizes reprisals as a legitimate peace-time 
measure for getting compensation, under appropriate conditions. Similar 
and even more specific recognition of this sort is contained in a number of 
later treaties. 


England and Austria. Thus the treaty of 1495 between Henry VII of 
England and Philip, Archduke of Austria and Duke of Burgundy, provides: *® 


XXIX. It is agreed and concluded, That all and singular the Letters 
of Reprisals, Mark and Countermark, already granted or issu’d out of the 
Chancery, or any other Court, of the foresaid Princes, or their Predeces- 
sors, for the Prosecution of any Person, or for any cause whatsoever, shall 
be suspended; nor shall it be lawful to put any of them in execution, unless 
it shall be otherwise ordained, upon their Merit, at a Trial held in a Diet 
specially deputed for this purpose by the said Princes. 


Rigid restrictions were imposed on the issuance of letters of reprisal, in this 
treaty, but the legality of reprisals was admitted. 


England and France. The treaty between Queen Elizabeth and Henry 
Ii of France, signed in 1559, leaves to each ruler the final decision as to 
whether in a given case private reprisals should be authorized. To this treaty 
the kings of Portugal and Scotland adhered. The document provides: * 


XVII. Itis agreed, &c. That Letters of Reprisal, Mark or Counter- 
mark, shall not for the future be issu’d out of the Chancery, or any other 
Court of either of the foresaid Princes, unless against Great Delin- 
quents, or their Goods and Factors; and this in case of manifest denial 
of Justice only, which will be clearly settled by Letters of Summons 
and Requisition, and as the Law requires. 


England and Spain. An order of the English Privy Council in 1637 
refers to treaty provisions relating to reprisals: #4 


It is not his Majestie’s intention to dissolve or infringe the Articles of 
Peace and amitie agreed on between him and his subjects and the Kinge 
of Spaine and his subjects . . . notwithstanding the letters of reprisall 
now yielded to some of his Majestie’s subjects, according to their severall 
cases, the same being but soe many temporarie dispensations agreeable 
to the Law of Nations, and necessarily affoorded from his Majestie for 


39 A General Collection of Treatys. Second ed., London, 1732. Vol. II, p. 1. 
4° Tbid., Vol. II, p. 46. 41 Marsden, Vol. I, p. 502. 
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a supplie of that justice, which hath bine wanting in the territories and 
dominions of the Kinge of Spaine. 


The Anglo-Spanish treaty of 1667 is even more precise in its permission of 
reprisals—“that if any further delay shall happen [in getting justice], and no 
satisfaction be given upon the intervention of six months after the instances 
made, then letters of reprisal, mark or countermark may be given to the party 
aggrieved” *#2—as is also that between the same two countries signed in 
1670: 48 


No letters of reprisal shall be given, or any other proceedings of that 
nature had, except justice shall be denied or unreasonably delayed; in 
which case it shall be lawful for that King, whose subject has suffered 
the injury, to proceed in any manner according to the law of nations till 
reparation shall be given to the injured party. 


The French ordonnance of 1681, already quoted,** also specifically provides 
for reprisals in peace times. These documents, and others containing similar 
provisions, are conclusive on the point that private reprisals, properly speak- 
ing, were not acts of war but were a recognized method of securing justice in 
time of peace. 


VI 


A document of 1393 shows that sometimes the parties against whom reprisal 
authorization had been given adjusted the claim by agreement, and that, in 
such circumstances, the right to take reprisals ceased. The ending of the 
right, in this case at least, was made a matter of formal public record, 
as its granting usually was.4® The document is a public proclamation by 
Richard IT. 

Nicholai Colyng v. The Subjects of the Count Virtutus. The proc- 
lamation states that the King, at the request of Nicholai Colyng and his 
associates, and with the consent of the King’s Council, recently had granted 
these persons the right to reprisals up to a value of 3,200 pounds, on the goods 
of the subjects of Count Virtutus. The reprisals were to be taken on land or 
sea, but only against those who had come or would come upon goods which 
came into the ports of England from overseas, whether by land or water. 
Now, however, one Robert Palmer, acting for Nicholai et al., has reached an 
agreement with the subjects of Count Virtutus concerning the reprisals and 
also future quarrels. He (Robert) has filed in the chancery a public instru- 
ment relating to this agreement, and has reported the matter in person to the 
Kinginchancery. The letters authorizing the reprisal have been returned for 
cancellation. The agreement provides that in the future there shall be no 
attacks or molestation without cause. The King, accordingly, publicly pro- 


Marsden, Vol. II, p. 284. % Jbid., Vol. II, p. 284. 
“ Supra, p. 703, third from last paragraph of note 24. 
 Rymer, Vol. VII, p. 749. Franc. 17 R. II, m. 18. 
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claims the settlement and the ending of the reprisal right.*® It is not clear, 
from this document, whether the reprisal seizures were to be made by Nicholai 
or by the King’s officers on his behalf. 

William Bentelee et al. v. The French. A letter of reprisal issued by 
Henry IV in 1411 goes at some length into a discussion of the efforts which 
had been made to secure a peaceful adjustment of a claim of William Bentelee 
and several others against the French.47 The letter starts with a recital of 
the seizure which led to the request for a letter of reprisal. On Good Friday, 
1409, William Bentelee and others [duly named] were at sea on their way to 
England, in ships carrying wine and other goods for trading purposes, and 
“were captured by certain of our enemies of the ports of Normandy.” At the 
time of the capture there was a “truce between our adversary of France and 
ourselves,” and the capture was “in violation of the aforesaid truce.” The 
document gives no precise amount for the value of the goods seized, but sets a 
figure of 5,250 marks as the estimated amount of “money losses, costs and 
expenses.” 

In these provisions, the document covers, though somewhat inadequately, 
the first two reprisal requirements. The third is met by the statement of the 
steps which had been taken to get a peaceful settlement. This statement 
comes immediately after the report of the circumstances of the seizure: 


Although of late many applications have been made to those of our 
adversary whom it concerned for the restoration to our lieges aforesaid of 
their vessels, wines and other goods and merchandises, as well by our 
Admiral of England as by the venerable father in Christ, the bishop of 
St. Davids, and our well-beloved clerk, Master John Catryk, our am- 


“ The text of the main body of the document is: ‘Cum nuper, ad Supplicationem 
dictorum Ligeorum nostrorum, Nocholai Colyng & Sociorum suorum, de assensu Concili 
nostri, voluerimus & concesserimus eisdem Ligeis nostris Reprisaliam, usque ad Valorem 
Trium Milium & Ducentarum Librarun, super Bonis & Mercandisis Ligeorum & Subditorum 
Comitis Virtutum, quae de Partibus Transmarinis ad quoscumque Portus infra Regnum 
nostrum per Terram, sive per Aquam, venerunt vel venirent, prout in Literis Nostris 
Patentibus, inde confectis, plenius continetur. Jamque Robertus Palmer, Deputatus & 
Attornatus dictorum Nicholat & Sociorum suorum & praefati Ligei & Subditi Comitis Vir- 
tutum finalem Concordiam, inter eos de Reprisalia praedicta fecerint, quibuscumque Dis- 
cordis & Querilis, super Materia illa mutuo exortis, de caetero penitus cessantibus sicut tam 
per Instrumenta Publica, super hoc confecta, & in Cancellaria nostra ostensa, quam per 
Recognitionem ipsius Roberti, coram nobis in eadem Cancellaria nostra personaliter con- 
stituti, factam, plene liquet. Nos, Pro eo quod idem Robertus dictas Literas nostras prae- 
fato Nicholao & Sociis suis, de Reprisalia praedicta sic factas, nobis in Cancellaria nostra 
praedicta eo praetextu restituit cancellandas, volentes, pro majori Securitate dictorum 
Ligeorum & Subditorum Comitis Virtutum. Ne ipsi, occasione Praemissorum, per praefatos 
Nicholaum & Socios suos, aut eorum Attornatos sive Deputatos quoscumque, futuris tem- 
poribus, aliqualiter impetantur, seu indebite molestentur. In hac parte providere, Prae- 
missa omnia & singula in manifestam & credulam evidentiam veritatis (cui testimonium 
ex pietatis motione perhibere tenemur) universis & singulis, quorum interest vel interesse 
poterit innotescimus & significamus per Praefentes.” [Rymer’s italics.] 

4? Marsden, Vol. I, p. 119 for Latin text and English translation. Patent Rolls, 13 Henry 
IV, pt. 1, m. 17. 
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bassadors sent of late to France under authority of letters addressed 
to them under our privy seal, nevertheless our lieges aforesaid have al- 
together failed to obtain justice in this matter, and hitherto justice has 
not been done to them as will more fully appear by a public instrument 
thereon made. 


Meeting the fourth requirement, the document next gives specific authori- 
zation for reprisals: ““Now we, in consideration of the losses and injuries done, 
as aforesaid, to our lieges, have granted unto them letters of marque and 
reprisal.” 48 These reprisals, however, were to be taken only against the 
French—meeting the fifth requirement—the authorization being given in 
order that “they be empowered to capture the bodies and goods of any of our 
enemies of France, wheresoever they may be found.” 

Although France and England were at war when this letter was issued, the 
document is not an authorization for general privateering, for the amount of 
the seizures is to be limited—the sixth requirement: “whereby they may have 
a reasonable chance of obtaining recompense for the loss of their vessels, 
wines, goods, merchandise, and other things, or their true value, together with 
their money losses, costs, and expenses, which, as we hear, are estimated to 
reach 5,250 marks.” 

The seventh requirement is covered thus: . and that our aforesaid 
lieges may be empowered to have and hold the bodies and goods of our enemies 
aforesaid, and to dispose of them at their will, until restitution shall have 
been made to them as aforesaid.” 

Thus all seven of the requirements as to seizures are met. Nothing is said 
about what is to be done with the goods or persons seized. The King’s officers 
are instructed not to interfere in the execution of the reprisals. 


William Waldern et al. v. The Genoese. A document issued in 1413 
gives the right to take reprisals up to an exceptionally large sum—34,000 
pounds. This also covers the seven requirements.*® It is of special interest 
because it provides for the seizure, in reprisal, of the goods not only of the 
subjects of the offending state but also of those of the inhabitants of that state. 
This is the earliest document which the writer has found containing a reference 
to seizures of inhabitants’ goods, and the only one containing such a reference 
until the latter part of the 17th century.5° After this latter time, the docu- 
ments regularly provide for seizure of the goods of inhabitants as well as of 
subjects. 


48 “Nos considerantes dampna et injurias predicta sic, ut permittitur, facta concessimus 
prefatis legeis nostris marquam et reprisaliam.”’ Although Marsden, in his English trans- 
lation, speaks of ‘‘letters of marque and reprisal,” there is, in the original Latin, no word 
corresponding to “letters.” Henry IV simply said that marque and reprisal were per- 
mitted. 

4° Marsden, Vol. I, p. 121, for English translation. Rymer, Vol. VIII, p. 773, for the 
full Latin text. Patent Rolls, 14 Hen. IV, m. 5.720 

5° Cf. infra, p. 720, for discussion of the inclusion of inhabitants among those whose goods 
were liable to reprisal seizure. 
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The circumstances and amount of the original loss, and the unlawfulness of 
the act which led to the claim, are set forth thus: 


William Waldern [and others duly named], merchants of the city of 
London, have shown unto us that of late they, with our licence, des- 
patched certain factors and attorneys of theirs with a great quantity of 
wools and other merchandise, to the value of 24,000 l., shipped in divers 
ships, to be carried carefully and in safety by way of the Straits of Mo- 
rocco to Western parts, there [to be sold] for the advantage and increase 
of our realm; and, to the end that the aforesaid ships so laden should have 
sure and safe passage, we caused our letters of recommendation to be 
sent to the Governors, worthies and community of Genoa . . . 


These letters were duly presented, but 


. . . they of Genoa, paying no regard at all to our letters aforesaid . . . 
first of all detained the aforesaid ships, and afterwards compelled them 
to enter the harbor of Genoa, and, after their entry, spoiled them of the 
wools and merchandise aforesaid, and took them into their own hands, 
and sold them for their own use and profit. 


The evidence of efforts to secure peaceful adjustment is duly given. The 
agents were “prevented from writing to their own magistrates upon the mat- 
ter” and were “to the grievous hurt and injury of our said lieges, unable to get 
possession of any part of the aforesaid wools and merchandise . . . or of any 
of the money arising from the sale thereof.” In consequence, the merchants 
ask for letters of marque and reprisal (Literas nostras de Marqua & Repris- 
alia), and in response to this request, 


We... have... given and granted to . . . William [et al.} that 
they of themselves or by their deputies may seize, keep and retain such 
and so many Genoese, or subjects or inhabitants of Genoa or the confines 
of Genoa, or their factors or agents, as they think fit, whether on this side 
of the sea or beyond it, and whether on land or sea, together with their 
ships, vessels, goods and merchandise of what kind soever . . . and that 
they have liberty to put into execution these present letters of marque 
and reprisals so often as they think fit. 


The two remaining requirements as to reprisal seizures are met by the 
provision that seizures may be made and goods and persons held 


. until full restitution and satisfaction shall be made to them for 
the value of the aforesaid wools and merchandise, to the amount afore- 
said, together with their costs, damages, outgoings, and expenses, which 
by fair estimate amount to the sum of 10,000 /. 


No provision is made for the disposition of the goods seized. Seizures are 
to be permissible “notwithstanding any letters of safe-conduct granted or 
hereafter to be granted to the aforesaid Genoese, or subjects or inhabitants of 
Genoa or its confines.” The King’s officers are instructed to aid William 
et al. in the execution of these letters. Genoa and England, it will be noted, 
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were at peace at the time of the original seizure as well as at that of the 
issuance of the letters of reprisal. 

The Black Book of the Admiralty*! contains documents laying down 
elaborate rules with regard to the conduct of ships and mariners in and out 
of port, the rights of the King to a share in prizes taken, etc., which were in 
force at approximately the beginning of the 15th century. The Laws of 
Oléron® also cover these points. With such matters, however, we are not 
concerned in this discussion. 

One document in the Black Book is of interest to us: a letter of reprisal 
issued by Sir Thomas Beaufort, the English Admiral, against Brittany in 
1412.5% This letter, however, lays down no new principle, and need not be 
discussed in detail. After the usual recitation of damages, the claimants, it 
is stated, have asked for “litteras nostras marque et reprisaliae sub debita 
juris forma.” They want authority to make seizures by land or sea and any- 
where in Britain or Ireland, until satisfaction is secured of their claim against 
the people of Brittany. The request is granted, and Beaufort duly issues 
these “literas nostras marquae et reprisaliae ... ad capiendum et ares- 
tandum.” 

During the 15th century and the first part of the 16th, the issuing of letters 
of reprisal continued, along with the issuing of authorizations for private 
persons to make war against the King’s enemies.** These follow the well- 
established lines, however, and need not detain us. 


VII 


By the middle of the 16th century, the admiralty authorities were insisting 
with increasing rigor that goods taken as prizes be brought into court for 
inventory, appraisal and decision as to whether the seizure were legitimate, 
though to judge from the number of repetitions of the order to bring goods in, 
it would seem that the privateers especially were somewhat careless about 
conforming to the rule. By this time, too, the procedure for dealing with 
reprisal claims had been worked out in considerable detail. 

The extent to which the return of goods wrongly seized under letters of 
reprisal was carried is illustrated by an order which Queen Elizabeth sent 
to Lord Cobham, warden of the Five Ports, in 1560. Cobham had issued 
letters of reprisal, under which certain reprisals had been made. The Queen 
was indignant over what had been done. 

William Williamson v. Walter Chaderton. Complaints had been 
made, the letter says, on behalf of the citizens of Dordrecht, in Holland, 
against seizures in “our towne of Dover” which were carried out “by vertue 
of letters of reprisals graunted out of our Five Portes to one Walter Chaderton 

5! Twiss, Sir Travers, ed., London, 1871, 4 vols. 

% Reprinted in the Black Book, op. cit., Vol. I, p. 89 et seq. 8 Ibid., Vol. I, p. 385. 

“ Cf., for typical examples, Marsden, Vol. I, particularly letter against the Bretons in 1443, 


at p. 132; letter of James V of Scotland against the Portuguese in 1560, at p. 170. 
* Marsden, Vol. I, p. 168. Add. MSS. 34150, f. 57. 


a 
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of Sandwich, against one William Williamson, inhabitaunte of Dordrecht 
aforesaid.” 5° The Queen orders that all these goods be returned and full 
compensation be given for costs and damages, remarking that: 


Like as we cannot a little marvell, both at the graunting owt of thies 
letters of reprisall, and at this arrest, considering the same is directlie 
against the treaty of amitie concluded between our dearest father Kinge 
Henry theight and the late Emperor Charles, as you shall perceave by the 
copie of an article of the said treatie, touching such letters of reprisalls, 
sent unto you herewith.5? 


As to the original complaint of Chaderton, the Queen says that the ambassa- 
dor has promised “that answer shalbe made unto the same, as thordre of the 
lawe shall ordaine.” 

Thus Queen Elizabeth carried to the absolute end the demand for meeting 
the eighth requirement applicable to private reprisals. Apparently seizures 
in excess of the authorized amounts were rare, however, for the writer has not 
found a specific record of a case in which the admiralty court ordered the 
return of part of the goods seized under letters of reprisal because the total 
seizures were worth more than the damage plus costs. In dealing with 
other types of prize cases, the court regularly ruled that seizures which were 
not “good prize” must be made good, either by the return of what had been 
seized or by the payment of their value. 

Paragraph 9 of the Admiralty Instructions of December 19, 1649, is very 
specific on the point of the return of goods seized, in reprisal, in excess of the 
claim.58 These instructions, incidentally, cover fully the ten private reprisal 
requirements, but add no new principle. The rule for the return of excessive 
seizures is this: 


9. Item, That in case any such merchants, owners of shipps, or 
other persons which shall have obteyned such letters of marque or re- 
prizall, shall by vertue thereof apprehend, seize, or take, and bring to 
judgment in the sayd court any shippe or shipps, merchandizes, 
or goods, of a greater value than the losses or dammages by them 
susteyned amount unto, soe much thereof onely shall be adjudged unto 
them for lawfull prize as shall countervale and answere their said losses 
and damages, and the costs and charges they have been at in such their 
apprehendeinge, seizeinge, and takeinge, of the same, and in prosecution 
of the said condemnation; and restitution of the remainder shalbee ad- 
judged and decreed to the proprietors and former owners. 


5 Note the reference to Williamson as an inhabitant of Dordrecht rather than as a citizen 
of that city or as a Dutch subject. The name sounds as though he might have been an 
Englishman. If so, we would have an interesting case of reprisals authorized against the 
citizens of a Dutch city because one Englishman had an unsettled claim against another 
who was residing in that city. 

57 Marsden has a footnote here: “A copy (mutilated) of the tenth article of the treaty of 
1542 is enclosed.” The writer has been unable to locate a copy of the full text of this 
treaty. Cf., however, the quotations from various treaties given supra, p. 709. 

58 Marsden, Vol. II, pp. 404-406. Adm. Ct. Letter of Marque Bonds 225, f. 35. 
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We found this principle, that those taking reprisal seizures should not be 
permitted to keep goods which they seized beyond the amount required to 
compensate them for their losses plus costs, laid down in the earliest docu- 
ment dealing with reprisals in the full sense which has been found, that per- 
taining to the case of Bernard Dongresilli v. The Portuguese in 1295.59 Queen 
Elizabeth very emphatically applied it in the case of William Williamson v. 
Walter Chaderton, in 1560, just discussed. Here, finally, we find the rule 
laid down in very precise form in instructions to the judges of the admiralty 
court in 1649. Although the intervening documents do not include specific 
statements of this requirement, the conclusion would seem to be very well 
established that the principle involved was accepted as valid throughout the 
whole period. 


VIII 


In 1569 Queen Elizabeth issued a long letter of reprisal which, together 
with the accompanying bond guaranteeing good behavior on the part of those 
given the reprisal right, completely and in detail covers all the requirements 
for private reprisals, except that of the return of goods seized in excess of the 
claim. Other letters of reprisal of the later 16th century, and of the 17th, 
usually did not go into so much detail as this one of Elizabeth’s, and some of 
them did not as carefully cover all of the vital requirements. Since this letter 
so thoroughly covers the ground, it will be the last, of those specifically 
authorizing designated individuals to take reprisals, which will be cited.© 

An interesting feature of this letter is that the original unlawful seizure 
apparently was made by ships of the regular navy of Portugal, not by pri- 
vate Portuguese, although the persons who are given the right to take reprisals 
are private subjects. England and Portugal were at peace at the time of the 
seizure as well as when this letter of reprisal was issued. The seizure itself 
occurred four years before the issuance of the letter. 

William Winter and George Winter v. The Portuguese. The letter 
begins by stating that, in 1565, William Winter and George Winter “at ther 
greate costes and chardges” fitted out a ship, the Mary Fortune, carrying 29 
persons and much merchandise. This ship safely arrived at Sesto, on the 
coast of Guinea, “and in quiett manner” traded there. When it was almost 
ready to start home, 


. . . the Armada of our good Brother and cosin the Kinge of Portugall, 
witheowte cause or occasion, did with all hostilitie, contrarie to all order 
of lawe, and reason, invade the sayde shippe, and the same did most 
cruellie sinke, with all the goods and marchandizes in the same, amount- 
inge to the value of seven thowsand six hundred pounds of our money of 
England, and xxj of the sayde personnes within the same shipp did carrye 


°° Supra, p. 695. 

6° Marsden, Vol. I, p. 184. Adm. Court, Acts 13, 7 Feb. 156%. It is interesting to note 
that Queen Elizabeth makes no reference to the English-Portuguese treaty of 1386, referred 
to supra, p. 709. 
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away as captives unto the castle of Saint George de la Mina, uppon the 
sayde quoaste Guinea, where they are unto this present moaste mis- 
erablie deteyned as captives in moaste lamentable miserie and thraldom, 
as by good and due proffe taken by order of lawe yt dothe evidentlie unto 
us appere. 


This is an exceptionally full recital of the specific injury, by specifie persons, 
at a specific time and place, to a specific amount, with the statement that the 
facts have been duly proved. 

The document then relates the many and strenuous efforts which the Queen 
had made to secure redress from the King of Portugal. She had written. 
She had sent a special ambassador “in oure name and in the name of the said 
William and George’”’ (7.e., the private persons themselves had joined in the 
appeal to the Portuguese King). The Queen’s ambassador had submitted 
full proof of what had happened, and “did require satisfaction by all frendelie 
and quiett ordre of justice.” The Queen received no direct reply from the 
King of Portugal, but she did get assurance that “he woulde shortlie after 
send some man of creditt hether, further to treate withe us herein.” This 
Portuguese agent had arrived in due course, but “farre contrarie to oure 
expectacion,” instead of admitting the justice of the claim, he “did rather take 
uppon him to justifie the crueltie of the sayde fact, then to make anye offer 
of restitucion and satisfaction for the damages and losses by oure sayde sub- 
jects and servaunts susteyned.” Finally, the Queen, having “sought all 
other meanes by way of treatie and frendelie requests to secure a settlement, 
but in vain,” and 


. . . perceavinge that there was not no other to do justice uppon them 
of the said Armada but oure sayd good brother, by whose commission 
they went to the seas, of necessitie we were constrayned, farre contrarie to 
our owne inclinacion, to provide for oure sayde subjects by suche other 
wayes as by ordre of justice in suche cases convenientlie we might. 


Here is the recital of the steps to secure compensation for redress by peaceful 
means. Here, too, is the clear-cut statement of the domestic obligation of 
the head of the state to see that his subjects got justice. 

Having been unable to meet this obligation through her own efforts, the 
Queen then proceeded to give her injured subjects the right to get justice for 
themselves: 


Wherefore we doe by these presents of our mere mocion, certaine know]- 
edge, and absolute power, licence and aucthorize our said subjects and 
servaunts, William Winter and George Winter, and their deputies, to 
be named and appointed in writinge under the handes of the sayde Wil- 
liam Winter and George Winter, and to be allowed by Oure Admirall or 
his lieftenant, and regestred in oure courte of the Admiraltie [to take re- 
prisals]. 


Under this specific authorization from the sovereign, the injured parties have 
acquired the right 


pag 
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. . . to arrest, sease, and apprehend, all suche shipps, goods, wares, 
marchandizes, debts, and things whatsoever apperteyninge, belonginge, 
or due to oure sayde good brother the kinge of Portugale, or unto any of 
his subjects, in what place so ever the same be fownde, within anye 
libertie, place, exempt or not exempt, within this oure realme, or anye 
oure dominions, jurisdiccons, or districts. 


Although the phrasing is slightly obscure on the point of the area in which 
the seizures might be made, a provision which appears later requires that the 
goods seized must be brought into an English port, thus indicating clearly that 
the two Winters were at liberty to make seizures anywhere, and that the refer- 
ences to “oure realme” are intended not to limit the seizures to this area but 
to emphasize the right to make them in England as well as elsewhere. It will 
be observed, too, that the letter does not authorize the seizure of persons, 
though persons had been taken captive in the original attack. This limiting 
of reprisal seizures to goods is typical of the documents from this time on, 
but not of earlier documents. 

Continuing from the part last quoted, the letter specifies that the injured 
parties, after making their seizures, are required 


. . . the same to bringe into some of oure portes within our realme or 
dominions, and after a perfect and true Inventarie thereof by the officers 
of that porte, whereunto the same shalbe brought, and indifferent ap- 
praisement first made, [they had the right] the same goodes, wares and 
marchandizes to alienate and sell, and to converte to their owne uses, and 
to dispose at theire pleasures. 


After this requirement for submission to the Queen’s officers and full ac- 
counting had been met, William and George were to be at liberty to dispose, 
in any way of the goods which they had taken 


. untill they be fullie satisfied of the full somme of seven thowsand 
six hundred poundes, together withe all the costes and damages by them 
made or susteyned, or hereafter to be made or susteyned by the reason of 
the premisses. 


In order to make sure that the reprisal would stop when full compensation 
had been secured, the two Winters were required to furnish bond 


. . . before suche tyme as they shall putt in execucion these our letters 
patents . . . that they shall, within twoe monethes after full satisfaction 
of the said somme of seven thowsand six hundred poundes, together with 
the said costes and damages, to be taxed and estemed by owre sayde 
Judge of the Admiraltie, surrender these oure letters patents to be can- 
celled and made voyde. 


The officers of the ports who made the inventories and appraisals were 
required “to certifie the same from tyme to tyme . . . into oure Courte of 
the Admiraltie.” Final!y, all and sundry persons are commanded to give 
William and George, or their deputies, every assistance in executing “thes our 
letters patents.” 
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The two Winters, according to the recognizance which they gave, bound 
themselves to a penalty of 10,000 pounds in case they did not surrender the 
“letters of marque” within two months after securing full compensation for 
losses plus costs. 

Neither “marque” nor “reprisal” appears in the Queen’s letter, incidentally. 
“Marque” is used twice in the recognizance; once in stating the fact that the 
Queen “hath geven and graunted unto the said William and George Winter 
letters of marque, in due forme made”; once in stating that the two Winters 
are to “surrender the said letters patents, otherwise called letters of marque 
to be cancelled and made voide.” “Reprisal” is not used at all. 


IX 


After the beginning of the 17th century, the rule came to be followed, in 
treaty provisions relating to reprisals as well as in reprisal authorizations, 
that reprisal seizures were not to be made in the ports or harbors of either 
kingdom concerned, unless the ships or goods of the individual who had done 
the original damage could be caught there—indiscriminate seizures, appar- 
ently, were likely to cause too much disturbance. Moreover, by implication 
rather than by direct statement, reprisal seizures on land were barred, since 
such seizures were authorized only on the high seas. The Anglo-French 
treaty of 1632 © contained a provision to this effect. Charles I in 1637 and 
Cromwell in 1656 laid down the same rule in authorizing the issuance of 
letters of reprisal, the former against the French and the latter against the 
Spanish. The two rulers used practically the same language: Goods might be 
seized, “wheresoever the same shall be found upon the open seas, but not 
in any port or harbour, unless it be the shippe or goods of the party that did 
the wronge.” ® 

About the middle of the 17th century, too, the reprisal documents begin 
regularly to speak of seizing the goods of the inhabitants as well as of the 
subjects of the offending state.® 

In 1657 the Dutch ambassador to England wrote a letter about claims 
against Dutchmen which certain Englishmen had brought in the English 
admiralty court.** He spoke of the possibility that, in case their claims 
were not granted, the Englishmen might try to get “letters of reprisals against 


61 Rymer, Vol. XIX, p. 364; ef. Marsden, Vol. I, p. 407. Also the Anglo-French treaty 
of 1655, Art. III. A General Collection of Treatys, op. cit., Vol. III, p. 149. 

6 The quotation is from Cromwell’s document. Charles’ authorization is given in 
Marsden, Vol. I, p. 499. A letter of reprisal issued under Cromwell’s authorization is given 
in ibtd., Vol. II, p. 25. The phrase, with only very minor verbal variations, is on p. 501 of 
Vol. I, and p. 27 of Vol. II. Marsden gives a date of 1655 for the latter letter, which would 
seem to be a typographical error since the letter itself, though dated March 10, refers 
specifically to the Anglo-French treaty which was signed Nov. 3, 1655. This 1656 docu- 
ment, incidentally, is an excellent example of a typical letter of reprisal authorizing seizures 
by private persons. 

63 Cf. references to inhabitants in earlier documents, supra, pp. 713 and 716. 

* Thurloe, Vol. VI, pp. 82-83. Cf. ibid., p. 78. 
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the inhabitants of the United Netherlands.” He added that, if they failed to 
get such letters from the English authorities, they might “take letters of 
reprizals of the king of Portugal, to repair their losses upon the inhabitants of 
the United Provinces.” ® 

The principle of seizing inhabitants’ as well as subjects’ goods is applied in 
a general authorization for issuing letters of reprisal against the Dutch which 
was issued by Charles II in 1664.6 This document is interesting, apart from 
its reference to “inhabitants,” because it definitely authorizes the King’s 
navy as well as private persons to take reprisals, 2.e., it specifically brings in 
the state as such as an agency for redressing wrongs of its nationals. 

After the usual recital of the facts of the grievances, the unsuccessful at- 
tempts to get justice, etc., the King stated that he had ordered 


. . . general reprizall against the shipps goods and subjects of the 
States of the United Provinces, soe that as well his Majestie’s fleet and 
shipps, as also all other shipps and vessels that shalbe commissionated 
by letters of marque or generall reprizalls or otherwise by his Royall 
Highnesse the Duke of Yorke, Lord High Admirall of England, etc. shall 
and may lawfully seize and take all shipps, vessels, and goods: belonging 
to the States of the United Provinces, or anie their subjects or inhabitants 
within anie the territories of the States of the United Provinces. 


Those making the seizures, however, were obliged to “bring the same to judg- 
ment in the Admiralty Court,” and the court was “authorized to proceed 
thereupon according to the course of Admiralty and lawes of nations.” 
Goods of the Hollanders already seized were to be dealt with in the same 
fashion as future seizures under this authorization. Nothing is said in the 
document about limiting seizures to compensation for actual losses, so that, 
although the terms “reprizall” and “marque” are used, the King seems to 
have had in mind acts of retaliation rather than of reprisal, strictly speaking. 

About 1650 an interesting question had arisen as to whether reprisals were 
justified against a state which had not, itself, unlawfully done injury directly 
to Englishmen but which, by harboring an enemy of England, had been 
responsible indirectly for such injury. The point arose in connection with the 
efforts of the Commonwealth to get Portugal to expel Prince Rupert. Portu- 
gal and the Commonwealth were at peace, but the Prince was attacking the 
English from a base in Portuguese territory. The Council of State asked the 
opinion of the admiralty judges on the legality of reprisals against the Portu- 
guese. The judges, in replying, used the term in its strict sense, and con- 


% This letter furnishes an interesting illustration of the use of the term “letters of reprisal’ 
in two distinct senses. England and the Netherlands were at peace at the time that the 
ambassador wrote; therefore letters of reprisal given by the English King to the Englishmen 
who had claims against the Dutch would be for reprisals in the strict sense. Portugal and 
the Netherlands were at war, and the Portuguese King was under no obligation to help the 
Englishmen get justice. The letters which he might give them, therefore, would be priva- 
teering letters and not letters of reprisal properly speaking. 

Marsden, Vol. II, p. 48. Italics ours. 


a 


722 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


firmed the well-established principles of reprisals.*%* They declared that the 
head of the state was under domestic obligation to redress wrongs done to his 
subjects, that reprisals legally might be taken when other means of securing 
justice had failed, and that goods seized in reprisal must be “brought to open 
judgment in an admiral or legal court.” They stressed this last point be- 
cause, they held, the right to take reprisals could be granted only to secure 
compensation for actual damages, and hence a check on the seizures was 
necessary. 

The authorization to take reprisals, in this case, apparently was given to 
ships of the Commonwealth’s fleet, rather than to private persons, thus fur- 
nishing another illustration of the fact that, by this time, the state as such was 
beginning regularly to take over the right to use force against aliens. As we 
have seen,® the principle that the state as such should, if necessary, act 
directiy to take reprisals on behalf of its nationals had been applied at least 
as early as 1316, and again in 1414. After the middle of the 17th century, 
the English Government practically ceased issuing to private persons letters 
of reprisal in the strict sense, though there are one or two documents of this 
kind,®* and many privateering letters which use the word “marque” or “re- 
prisal” or both. 


In conclusion, it can be said that the documents show clearly that the 
theory under which reprisals by private persons were held to be legal was 
well established in England before the end of the 13th century, that the 
requirements for legalizing such reprisals were worked out in substantially 
the final form by 1295 in so far as those requirements related to the actual 
reprisal seizures, and that the requirements as to the disposition of goods 
seized in reprisal were vaguely laid down as early as 1316 and were put into 
precise form shortly after the middle of the 16th century. We have seen 
that the state as such took reprisals on behalf of its individual nationals before 
1316, and probably at least as early as 1293. We have learned that the fun- 
damental assumptions as to private reprisals underlay reprisal authoriza- 
tions before the end of the 13th century. 

There were ten requirements for reprisals by private persons, and three un- 
derlying assumptions. The requirements were: 


1. A claim for a precise amount, with proof of the circumstances giving 
rise to the claim. 

2. Proof that the claim had arisen because of unlawful acts of those 
against whom it was made. 

3. Failure to secure compensation or redress by diplomatic, juridical 
or other peaceful means, after every practicable effort to use such means 
has been made. 

4. Definite and specific authorization from the appropriate state au- 
thority. 

°7 Thurloe, Vol. I, p. 164; ruling of Oct. 11, 1650. 68 Supra, p. 705. 
6° Cf. Marsden, Vol. II, particularly pp. xvi, 9, 25, 48, 75 and 255. 
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5. Limitation of the seizures to the goods of members of a specified 
group. 

6. Limitation of the seizures to amounts sufficient to satisfy the claim, 
plus reasonable costs. 

7. Cessation of seizures as soon as full compensation has been secured. 

8. Return of or payment for goods seized improperly or in excess of 
the amount of the claim. 

9. Submission of the goods seized to the appropriate English au- 
thorities. 

10. Full accounting for the goods seized. 


The three assumptions were: 


A. The King as the head of the state was under definite domestic obli- 
gation to secure justice for his subjects. 

B. The group as a whole—the King and his subjects—was responsible 
for the acts of individual members of the group and hence liable under 
claims resulting from individual acts. 

C. Reprisals, when taken in accordance with the established require- 
ments, were legitimate measures for securing justice after other means 
had failed, and were not acts of war. 


As defined by the practice in England from the 13th to the 18th century, 
reprisals by private persons, in the strict sense of the word, were: acts in 
which, under authorization from the sovereign, property was seized as a 
means of securing compensation for a claim or claims against another state 
or its sovereign or any of its subjects, the claim or claims having arisen as a 
result of what were deemed to be unlawful acts committed by the state or its 
sovereign or subjects against which, or against whom, the reprisals were 
taken. Acts in reprisal were distinguished from acts in retaliation by being 
for the purpose of securing compensation rather than for the purpose of in- 
flicting injury. Reprisals by private persons were distinguished from pirati- 
cal acts by being taken with the authorization of the state; they were 
distinguished from privateering acts by being permissible during peace as well 
as during war, and by being for the purpose of securing compensation rather 
than of inflicting injury on the enemy state. The question whether the two 
states concerned in a case of reprisal, taken by the subjects of one against the 
subjects of the other, were at war or at peace had no bearing on the legality of 
the reprisal acts. 


EDITORIAL COMMENT 
WAR AND NEUTRALITY 


There may be differences of opinion in regard to the merits of the contro- 
versy going on in recent months between Paraguay and Bolivia. There is no 
difference of opinion as to the existence of numerous treaties, conventions, and 
other agreements containing provisions for the settlement of such difficulties 
as that between Paraguay and Bolivia. Though these provisions for settling 
international disputes exist, there are also provisions in the fundamental 
law of many states anticipating the use of force or resort to war under certain 
contingencies. Even the Pact of Paris of 1928 does not, in the words of one 
of its initiators before the American Society of International Law, “affect in 
any way the right of legitimate defense in each state.” In modern times 
“legitimate defense” has under some euphemistic phrase most often been 
assigned as the reason for the use of force on the part of one or both of the 
states engaging in hostile action. 

If two states go to war, even when pacific settlement might be possible, 
other states must accommodate themselves to the fact. Other states may 
under these circumstances decide upon such course of action as seems good, 
and it would seem from a survey of events of the last hundred years, the nor- 
mal course has been to put into effect the rules of neutrality. 

While it was hoped that the Covenant of the League of Nations would con- 
duce to the maintenance of peace, under Article 16 it is provided that if a 
member of the League resorts to war in disregard of its covenant in Articles 
12, 13 or 15 that state is “deemed to have committed an act of war against all 
other members of the League.” It would, however, be presumed that non- 
members of the League under such conditions would be free to assume any 
attitude they might regard as expedient. In some cases the non-members 
of the League, considering Article 16 as particularly affecting the members 
and wishing to remain apart from the affair, would assume a neutral attitude. 

Recent events in South America have, in spite of the existence of treaties 
and pacts, shown the possibility of the existence of both war and neutrality. 
Paraguay declared war against Bolivia, May 10, 1933. Neighboring states 
issued decrees of neutrality. Uruguay acted on May 12,1933. Peru on May 
13th decreed “strictest neutrality.” This decree also provided for the opera- 
tion of the appropriate provisions of the 5th and 13th Hague Conventions of 
the 18th of October, 1907, and of the Declaration of London of the 26th of 
February, 1909, and also for the application of “the principles and precedents 
established by international public law.” The Argentine Republic made a 
somewhat similar declaration on the same date. The Brazilian decree of 
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May 23, 1933, ordered “complete neutrality,” which would involve respect 
for accepted rules of neutrality as embodied in earlier Brazilian declarations 
and the observance of 21 specific articles annexed to the proclamation. This 
decree also states “that not being a member of the League of Nations, Brazil 
is not bound by the prescriptions of the Covenant.” 

War and neutrality may determine the course of commerce, restrict the 
movements of nationals, and substitute other and long known rules for those 
prevailing in peace time. “Since things are so” in spite of all international 
agreements, it is still necessary for states to recognize facts. 

GrorGE GRAFTON WILSON 


A PACT OF NON-AGGRESSION 


In the message of the President of the United States cabled on May 16, 
1933, direct to the sovereigns and presidents of the nations participating in 
the World Economic Conference and the Disarmament Conference,! he pro- 
posed “That all the nations of the world should enter into a solemn and 
definite pact of non-aggression: That they should solemnly reaffirm the 
obligations they have assumed to limit and reduce their armaments, and, pro- 
vided these obligations are faithfully executed by all signatory Powers, in- 
dividually agree that they will send no armed force of whatsoever nature 
across their frontiers.” In the same message the President had stated that 
“The Disarmament Conference has labored for more than a year and, as 
yet, has been unable to reach satisfactory conclusions. Confused purposes 
still clash dangerously.” The long and futile efforts heretofore made by the 
so-called Great Powers to solve the problems referred to by President Roose- 
velt leave slight hope to expect that there is any short cut to a solution such 
as that proposed in his message. A brief review of those efforts will show 
the reason why. 

The members of the League of Nations have been parties to a solemn pact 
of non-aggression since the Covenant took effect. By Article of the Cove- 
nant they undertook “to respect and preserve as against external aggression 
the territorial integrity and existing political independence of all members 
of the League.” They also recognized, by Article 8 of the same Covenant, 
“that the maintenance of peace requires the reduction of national armaments 
to the lowest point consistent with national safety,” and, it was significantly 
added, “the enforcement by common action of international obligations.” 

At the time these covenants were undertaken in the Treaty of Versailles 
their meaning seems to have been fairly well understood by the signatories. 
They were agreed upon within a few months by the Allied and Associated 
Powers meeting at Paris preliminarily to the meeting with the German dele- 
gates at Versailles. The provisions of Article 10 seem to be a logical con- 
sequence of the formal assertion in the peace treaty that the war just ended 
had been imposed upon the other signatories by the “aggression” of Germany 


1 Printed in Supplement to this number of the JouRNAL, p. 155. 
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and her allies, and the determination of the victors to prevent a repetition of 
the events with which the war started in August, 1914. 

It is well known that France did not consider the territorial arrangements 
of the treaty along the Rhine sufficient for her security against further in- 
vasions. To allay French fears on this point two other treaties were signed 
at Versailles simultaneously with the treaty of peace with Germany, namely, 
agreements between the United States and France, and between Great Britain 
and France, providing for assistance to France in the event of unprovoked 
aggression by Germany.? Both of these treaties expressed the “fear that the 
stipulations relating to the left bank of the Rhine contained in the said Treaty 
of Versailles may not at first provide adequate security and protection to 
France,” and both the United States and Great Britain accordingly agreed “to 
come immediately to the assistance of France in the event of any unprovoked 
movement of aggression against her being made by Germany.” This treaty 
met in the United States the same fate as the Treaty of Versailles, and mas- 
much as the similar treaty with Great Britain was made contingent upon the 
entering into force of the treaty with the United States, neither treaty went 
into effect, and France was left without the assurance of security outside the 
Treaty of Versailles which she was promised at the time of signature of that 
treaty. 

The reaction of France to the situation in which she found herself appeared 
in the resolution adopted by the Assembly of the League of Nations on Sep- 
tember 27, 1922, upon the report of the Temporary Mixed Commission ap- 
pointed to prepare reports and proposals for the reduction of armaments for 
submission to the Council, which was charged by Article 8 of the Covenant to 
formulate plans for such reduction, “taking account of the geographical situ- 
ation and circumstances of each state.” The resolution of the Assembly of 
September 27, known as Resolution XIV, laid down four general propositions, 

as follows: 


1. No scheme for the reduction of armaments, within the meaning of 
Article 8 of the Covenant, can be fully successful unless it is general. 

2. In the present state of the world many governments would be un- 
able to accept the responsibility for a serious reduction of armaments 
unless they received in exchange a satisfactory guarantee of the safety 
of their country. 

3. Such a guarantee can be found in a defensive agreement, which 
should be open to all countries, binding them to provide immediate and 
effective assistance in accordance with a pre-arranged plan in the event 
of one of them being attacked, provided that the obligation to render 
assistance to a country attacked shall be limited in principle to those 
countries situated in the same part of the globe. In cases, however, 
where, for historical, geographical, or other reasons, a country is in special 
danger of attack, detailed arrangements should be made for its defence 
in accordance with the above-mentioned plan. 

4. As a general reduction of armaments is the object of the three pre- 


2 Printed in Supplement to this Journat, Vol. 13, pp. 411 and 414. 
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ceding statements, and the Treaty of Mutual Guarantee the means of 
achieving that object, previous consent to this reduction is therefore the 
first condition for the treaty. 


Another resolution, numbered XV, stated that the Assembly of the League 
“Whilst declaring that the reduction of armaments contemplated by Article 
8 of the Covenant cannot achieve its full effect for world peace unless it be 
general, desires to emphasize the importance of regional agreements for the 
purpose of reducing armaments—agreements which, if necessary, might even 
go beyond the measures decided upon in respect of general reduction.” * 

The temporary Mixed Commission, pursuant to the request of the Assem- 
bly, prepared a draft Treaty of Mutual Assistance embodying the foregoing 
principles and submitted it to the Fourth Assembly of the League. The draft 
treaty declared aggressive war to be an international crime. It stipulated 
what wars should not be considered as wars of aggression, but did not define 
ageression, leaving the decision of this question to the Council of the League. 
It would have obligated the contracting parties to furnish assistance to any 
of their number who might be the object of a war of aggression, and provided 
for complementary defensive agreements between two or more of the parties 
determining in advance the assistance which they would give to each other 
in the event of any act of aggression. 

A special committee of the Temporary Mixed Commission appointed to 
report on the definition of aggression concluded “that no simple definition 
of aggression can be drawn up, and that no simple test of when an act of ag- 
gression has actually taken place can be devised. It is therefore clearly 
necessary to leave the Council complete discretion in the matter.” The re- 
port gave detailed reasons why the definition of aggression as “mobilization 
or the violation of a frontier” has lost its value as a test.* 

The draft Treaty of Mutual Assistance was submitted to the governments 
members of the League of Nations, but it failed to receive sufficient approval 
to justify its further consideration. It will suffice to quote the objections to 
it voiced by M. Herriott, Prime Minister of France, in the Assembly of the 
League on September 5, 1924: 


One objection is that the guarantees provided by the scheme appear 
to be inadequate; another, that the obligations to be assumed by each 
country are left indeterminate; and third, that under the terms of the 
draft treaty it is not possible to determine with certainty, or even to de- 
termine at all, which state is the aggressor.® 


The failure of the Treaty of Mutual Assistance had been anticipated well 
in advance and work had already started upon a substitute before the Fourth 
Assembly met. This substitute took form in the draft Protocol for the 


* League of Nations, Records of the Third Assembly, Plenary Meetings, pp. 291, 292. 

‘ For the text of the Treaty of Mutual Assistance, and the commentary on the definition of 
aggression, see Records of the Fourth Assembly, Plenary Meetings, pp. 403, 406. 

* Records of the Fifth Assembly, Plenary Meetings, p. 52. 
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Peaceful Settlement of International Disputes, which was approved and 
recommended by the Assembly for acceptance by the members of the League 
in a resolution adopted October 2, 1924. This is the protocol commonly re- 
ferred to as the Geneva Protocol of 1924. Its plan was described epigram- 
matically in three words as “Arbitration, Security, Disarmament.” It en- 
visioned amendments to the Covenant of the League of Nations to provide 
more certain recourse to the peace machinery of the League, especially in the 
matter of arbitration under Article 15. The signatory states were to abstain 
from any act which might constitute a threat of aggression against another 
state, and the aggressor was declared to be “Every state which resorts to 
war in violation of the undertakings contained in the Covenant or in the pres- 
ent Protocol.” Sanctions were provided in the form of an obligation to co- 
operate loyally and effectively in support of the Covenant of the League of 
Nations and in resistance to any act of aggression, and by a joint and several 
undertaking by the signatories “to come to the assistance of the state attacked 
or threatened, and to give each other mutual support by means of facilities 
and reciprocal exchanges as regards the provision of raw materials and sup- 
plies of every kind, openings of credits, transport and transit, and for this 
purpose to take all measures in their power to preserve the safety of com- 
munications by land and by sea of the attacked or threatened state.” The 
Council of the League was “to receive undertakings from states determining 
in advance the military, naval and air forces which they would be able to 
bring into action immediately to ensure the fulfilment of the obligations” in 
regard to these sanctions.® 
The Geneva Protocol of 1924 met the same fate as the Treaty of Mutual 
Assistance. The opposition to it was led by Great Britain, which refused to 
accept the obligations of the sanctions provided in the protocol as long as the 
United States was not a party to it. In lieu of a general undertaking of this 
kind of unlimited geographical scope, Great Britain suggested the conclusion 
of regional agreements by the countries immediately concerned. This sug- 
gestion led to the negotiation of the treaties at Locarno in October, 1925, the 
principal! one of which was a Treaty of Mutual Guarantee between Germany, 
Belgium, France, Great Britain and Italy. In this treaty the five Powers 
collectively and severally guaranteed the maintenance of the territorial status 
quo resulting from the frontiers between Germany and Belgium and between 
Germany and France, and the inviolability of the said frontiers. They also 
likewise guaranteed the observations of the stipulations of the Treaty of 
Versailles concerning the demilitarized zone. Belgium and Germany, and 
also France and Germany, mutually undertake that they will in no case at- 
tack or invade each other or resort to war against each other; but this pro- 
vision does not apply in the exercise of the right of legitimate defense, nor to 
action under the Covenant of the League of Nations. Questions of attack, 


6 For the text of the Geneva Protocol of 1924, see Records of the Fifth Assembly, Com- 
mittee Meetings, p. 136. 
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invasion, and self-defense, are all referred ultimately to the decision of the 
Council of the League, but in case of a “flagrant violation” the attacked 
party reserves the right of immediate action if the violation “constitutes an 
unprovoked act of aggression.” These three Powers undertake to settle by 
peaceful means all questions of every kind which may arise between them, 
and this undertaking is also placed under the guarantee of all five contract- 
ing Powers.” 

The next maneuver in these efforts to checkmate Mars was of a more am- 
bitious kind. It aimed not only to stop aggression, but to outlaw all wars. 
It grew out of the proposal of M. Briand of a pact of perpetual friendship 
between France and the United States. Secretary of State Kellogg made 
the counter-proposal that the proposed bilateral treaty should be converted 
into a general undertaking to which all the nations of the world might be par- 
ties. France readily agreed to the counter-proposal, but suggested that the 
terms of her proposal for the renunciation of war as an instrument of national 
policy in the relations between France and the United States be changed in 
the multilateral treaty into a renunciation of “all war of aggression.” The 
main reason given by France for suggesting this change of phraseology was 
that a world-wide agreement renouncing all war might contravene the re- 
ciprocal obligations of the members of the League of Nations. In support 
of its position the French Government cited the resolutions adopted by the 
Assembly of the League on September 26, 1927, which stated, inter alia, that 
the principal condition of the success of disarmament is “that every state 
should be sure of not having to provide unaided for its security by means of 
its own armaments and should be able to rely also on the organized collective 
action of the League of Nations.” The resolution affirmed that “such action 
should aim chiefly at forestalling or arresting any resort to war and if need 
be at effectively protecting any state victim of an aggression.”® Mr. Kel- 
logg’s reply to the French note seemed unanswerable. He was reluctant to 
believe “that an unequivocal and unqualified renunciation of war as an in- 
strument of national policy either violates the specific obligations imposed 
by the Covenant or conflicts with the fundamental idea and purpose of the 
League of Nations.” If, he added, “such a declaration were accompanied 
by definitions of the word ‘aggressor’ and by exceptions and qualifications 
stipulating when nations would be justified in going to war, its effect would 
be very greatly weakened and its positive value as a guaranty of peace vir- 
tually destroyed.”® Omnis definitio in jure periculosa est. 

The Pact of Paris was accordingly signed at Paris on August 27, 1928, by 
fifteen nations, and is now adhered to by nearly all the nations to whom 
President Roosevelt addressed his message of May 16th last. But Secretary 


7 The treaties of Locarno are printed in Supplement to this JourNAL, Vol. 20 (1926), p. 21. 

® Records of the Eighth Assembly, Plenary Meetings, p. 177. 

* The ccrrespondence was published by the Department of State in a pamphlet entitled 
“The General Pact for the Renunciation of War.” 
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Kellogg was not successful in having the renunciation of war declared with- 
out qualifications. In the course of the negotiations preceding the signature 
of the Pact he was forced to admit that there is nothing in it “which restricts 
or impairs in any way the right of self-defense,’”’—that is to say, resistance 
to aggression. “That right,’ Mr. Kellogg asserted in a speech before the 
American Society of International Law, “is inherent in every sovereign state 
and is implicit in every treaty. Every nation is free at all times and re- 
gardless of treaty provisions to defend its territory from attack or invasion 
and it alone is competent to decide whether the circumstances require re- 
course to war in self-defense.” 1° 

The prevailing European position on the subject of international economic 
recovery and disarmament into which President Roosevelt projected his 
message of May 16th last can not be fully and correctly envisaged without 
taking account of another important factor which also dates back to the 
famous set of resolutions adopted by the Assembly of the League of Nations 
on September 27, 1922. Resolution XVI of that date asserted that “moral 
disarmament is an essential preliminary condition of material disarmament, 
and that this moral disarmament can only be achieved in an atmosphere of 
mutual confidence and security,” which in turn “cannot be attained so long 
as the world continues to suffer from disorganization of the exchanges, eco- 
nomic chaos and unemployment, and that the only method of remedying these 
evils is to put an end to the uncertainty which prevails regarding . . . repa- 
rations and the inter-Allied debts.” 11. The agreement with Germany signed 
at Lausanne on July 9, 1932, by Belgium, Great Britain and the British Do- 
minions, Italy, Japan, and Poland was declared to “completely put an end” 
to the reparations problem resulting from the war, but a procés verbal ini- 
tialed by Belgium, Great Britain, France, and Italy on July 2d preceding 
and conveyed to Germany on July 9th, stated that the ratification of the 
agreement signed on that day “will not be effected until a satisfactory settle- 
ment has been reached between them and their own creditors.” On the same 
day the Lausanne Conference on Reparations requested the League of Na- 
tions to convene another conference, to which the United States should be 
invited, to decide upon the “measures necessary to solve the other economic 
and financial questions which are responsible for, and may prolong, the pres- 
ent world crisis.” 1" It was to the governments of the members of this latter 
conference, which assembled at London on June 12, 1933, that President 
Roosevelt cabled his message on May 16th, but the exclusion from the agenda 
of the discussion of the war debts by the United States had obviously fore- 
doomed the conference to fail. 
The attitude of the Powers which up to the present time have exercised 


10 Proceedings of the American Society of International Law, 1928, p. 143. 
11 Records of the Third Assembly, Plenary Meetings, p. 292. 

12 The texts of the Lausanne agreements are reproduced in International Conciliation docu- 
ment No. 282, Sept. 1932. 
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dominating influence in the counsels of the League of Nations may therefore 
be stated as follows: The present armaments are necessary for security; the 
Covenant of the League of Nations, the Locarno Treaties, and the Pact of 
Paris are not sufficient to provide security, which can only be attained by 
definite commitments of certain nations to come to the military assistance of 
other nations threatened with aggression; but it is impossible to define aggres- 
sion. As a condition precedent to the attempt to solve this antilogy, the last 
step toward moral disarmament must be taken, namely, a settlement of the 
war debts, which connotes substantial cancellation. 

These are the realities which the United States should be prepared to face 
in making proposals to Western Europe to encourage disarmament and pro- 
mote political and economic peace. But in Eastern Europe, outside the 
Geneva atmosphere, the problems of security and aggression do not seem to 
be so complex. No doubt taking his cue from President Roosevelt’s mes- 
sage of May 16th, the representative of the Union of Soviet Socialist Re- 
publics at the London Conference proceeded to negotiate two multilateral 
conventions defining aggression complementary to a series of non-aggression 
treaties which that government had previously concluded with its neighbors. 
On July 3, 1933, a convention defining aggression was concluded at London 
between Afghanistan, Estonia, Latvia, Persia, Poland, Rumania, Turkey, 
and the U.S.S.R. On the following day a similar convention was signed by 
Czechoslovakia, Rumania, Turkey, the U.S.S.R., and Yugoslavia, to which 
all other countries were invited to adhere, and on July 5th another convention 
of the same kind was signed by Lithuania and the U.'S.S.R. These conven- 
tions declared (Article II) that the aggressor in an international conflict 
will be considered the state which first commits any of the following acts: 


1. Declaration of war against another state; 

2. Invasion by armed forces, even without a declaration of war, of 
the territory of another state; 

3. An attack by armed land, naval or air forces, even without a dec- 
laration of war, upon the territory, naval vessels or air craft of another 
state; 

4. Naval blockade of the coasts or ports of another state; 

5. Aid to armed bands formed on the territory of a state and invading 
the territory of another state; or refusal, despite demands on the part of 
the state subjected to attack, to take all possible measures on its own 
territory to deprive the said bands of any aid and protection. 


Another article declares that “No considerations of a political, military, 
economic or any other nature can serve as an excuse or justification of ag- 
gression” as specified in the foregoing article, and an explanatory appendix 
particularly enumerates certain circumstances in the internal position or 
international conduct of the contracting parties which may not be used to 
justify any act of aggression.'® 


“Translations are reproduced in the Supplement to this issue of the JourNAL, pp. 192-194. 
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It would probably serve no practical purpose for the United States to con- 
clude pacts of non-aggression with the Powers of Eastern Europe; but another 
opportunity closer to home is at hand for the United States to demonstrate 
what its conception of a pact of non-aggression should be. Within a few 
months the nations of the Western Hemisphere will assemble at Montevideo 
in the Seventh International Conference of American States. The Govern- 
ment of the United States is making preparations to participate in that con- 
ference, and presumably is studying the projects it will propose or support. 
Why should not President Roosevelt take advantage of the occasion to real- 
ize in a measure, if possible, the fruition of his proposal for a pact of non- 
aggression, which apparently has little hope for success elsewhere, and at 
the same time reduce to the concrete form of a multilateral treaty, to be signed 
by all the Republics of America, his policy of the good neighbor? * 

GeorcE A. FiIncH 


THE CASE CONCERNING THE LEGAL STATUS OF EASTERN GREENLAND 


In its judgment of April 5, 1933, concerning the Legal Status of Eastern 
Greenland, the Permanent Court of International Justice announced con- 
clusions revealing deference for the value of ancient claims as the founda- 
tion of rights of sovereignty over an unpossessed and unexplored territory, 
unwillingness to derive abandonment thereof from a mere cessation of any 
visible connection between the claimant sovereign and such territory from 
some two centuries, and a readiness to accept as tests of the limits of territorial 
pretensions over a vast area remaining unoccupied even in the twentieth 
century, something other and less than actual administrative control through- 
out the same. The conclusion was reached that on July 10, 1931, Denmark 
“possessed a valid title to the sovereignty over all Greenland.” 


% Since the foregoing was written, press despatches report that on October 10, six South 
American states—Argentina, Brazil, Chile, Mexico, Paraguay, and Uruguay—signed at 
Rio de Janeiro an anti-war treaty proposed by Dr. Carlos Saavedra Lamas, Minister of 
Foreign Relations of the Argentine Republic. It is assumed that this new treaty is along 
the lines of the Saavedra Lamas Anti-War Draft Treaty which was summarized and com- 
mented upon in this JourNnat for January, 1933, pp. 109-114. 

1 Publications, Permanent Court of International Justice, Series A/B, No. 53, p. 64. 

In 1931, the Danish Government by an Application instituted proceedings against the 
Norwegian Government in the Permanent Court of International Justice on the ground that 
the latter had on July 10, 1931, published a proclamation declaring that it had proceeded to 
occupy certain territories in Eastern Greenland, which, in the contention of the Danish 
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“It was about the year 900 A. D. that Greenland was discovered. The 
country was colonized about a century later. The best known of the colonists 
was Eric the Red, who was an inhabitant of Iceland of Norwegian origin; it 
was at that time that two settlements called Eystribygd and Vestribygd were 
founded towards the southern end of the western coast. These settlements 
appear to have existed as an independent State for some time, but became 
tributary to the Kingdom of Norway in the XIIIth century. These settle- 
ments had disappeared before 1500.” In 1380 the kingdoms of Norway and 
Denmark were united under the same crown. The union lasted until 1814. 
There was nothing to show, in the opinion of the court, that during this period 
Greenland, in so far as it constituted a dependency of the crown, should not be 
regarded as a Norwegian possession. The important point here to be ob- 
served is that in the mind of the court, “the disappearance of the Nordic 
Colonies did not put an end to the King’s pretensions to the sovereignty over 
Greenland.” 

The court declared that though the Eskimos might have produced the 
complete destruction of the so-called Nordic settlements in Greenland, the 
fact was not to be likened to conquest in a war between two states; that there 
was nothing to show any definite renunciation or voluntary abandonment on 
the part of the Kings of Norway or Denmark; that while “during the first two 
centuries or so after the settlements perished, there seems to have been no 
intercourse with Greenland, and knowledge of it diminished,” the tradition of 


Government, were subject to the sovereignty of the Crown of Denmark. The applicant 
asked the court for judgment to the effect that “the promulgation of the above-mentioned 
declaration of occupation and any steps taken in this connection by the Norwegian Govern- 
ment constitute a violation of the existing legal situation and are accordingly unlawful and 
invalid.” It may be greatly doubted whether, in view of the relevant facts, the judgment 
that was rendered, in harmony with the request of the applicant, necessitated a decision as 
to the sovereignty of Denmark over Eastern Greenland. (Cf. dissenting opinion of Judge 
Anzilotti, id., pp. 76-95). The real issue between the parties was whether Norway was in a 
position with respect to Denmark, whereby it could lawfully make the declaration of occu- 
pation of which the latter made complaint. Norway, however, asked for a judgment to the 
effect that ‘‘Denmark has no sovereignty over Eirik Raudes Land (a portion of East Green- 
land), and the court proceeded to pass upon the existence and extent of the Danish sover- 
eignty over Greenland on the date mentioned, and also upon the attitude or undertakings 
of Norway in relation to the Danish position. 

* Judgment of the court, id., p. 27. 

Declared the Norwegian judge ad hoc, M. Vogt, in his dissenting opinion: “In 1261, the 
Greenlanders submitted themselves of their own free will to the King of Norway, who 
promised to maintain regular navigation to the colonies in Greenland. 

“This regular navigation, which was essential to the Greenlanders, ceased in 1410 and 
thus isolated, the settlers succumbed in the course of the X Vth century to the rigours of the 
climate and the attacks of the native Eskimos from the North who destroyed the colonies. 

“In the following centuries, some expeditions set out for Greenland, but no regular com- 
munications were established and no colonization undertaken. 

“Only at the beginning of the XVIIIth century were regular communications with Green- 
land re-established, after the Norwegian Pastor Hans Egede had succeeded in forming the 
Greenland Company of Bergen.” (Jd., p. 97.) 
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the King’s rights lived on, and in the early part of the XVIIth century a 
revival of interest in Greenland on the part both of the king and of his people 
took place.” From the foregoing events the court concluded that the founda- 
tion of a right of sovereignty accruing to the Kings of Norway in the XIIIth 
and XIVth centuries was not destroyed, that it was not limited to the two 
settlements, and that it remained a sufficient basis on which to erect an exten- 
sive superstructure in the XVIIth and later centuries.® 

While in the XVIIth century no colonies or settlements existed in Green- 
land, contact with it was not entirely lost, because the waters surrounding it, 
especially on the east coast, were regularly visited by whalers, and the maps of 
the period show that the existence and the general configuration of Green- 
land, including the east coast, were by no means unknown.* “At the begin- 
ning of the XVIIIth century, closer relations were once more established 
between Greenland and the countries whence the former European settle- 
ments on its coasts had originated. In 1721, the pastor Hans Egede, of 
Bergen in Norway, founded a ‘Greenland Company,’ went to Greenland as a 
missionary and founded a new colony there which was soon followed by 
other settlements.” *® A fresh concession was granted in 1734, and renewed 
in 1740, to a certain Jacob Severin; it expired in 1750. In 1751, a concession 
was granted to the “General Trading Company” of Copenhagen. Penal 
ordinances of 1740, 1751, 1758, and 1776, together with regulations of 1781, 
pointed to the assertion of the right to control and monopolize trade. ‘“Dur- 
ing this period, settlements were established described as colonies, factories 
or stations, along the west coast between latitude 60° 42’ and 72° 47’ N.; 
according to the Ordinance of March 18th, 1776, the ‘colonies and factories’ 
then existing extended from 60° to 73° N.”® The terms of the ordinances 


3 Jd., p. 47. In this connection it was declared: ‘In the period when the Nordic colonies 
founded by Eric the Red in the Xth century in Greenland were in existence, the modern 
notions as to territorial sovereignty had not come into being. It is unlikely that either the 
chiefs or the settlers in these colonies drew any sharp distinction between territory which was 
and territory which was not subject to them. On the other hand, the undertaking (1261) 
recorded by Sturla Thordarson that fines should be paid to the King of Norway by the men 
of Greenland in respect of murders, whether the dead man was a Norwegian or a Greenlander 
and whether killed in the settlement or even as far to the North as under the Pole Star, 
shows that the King of Norway’s jurisdiction was not restricted to the confines of the two 
settlements of Eystribygd and Vestribygd. So far as it is possible to apply modern termi- 
nology to the rights and pretensions of the Kings of Norway in Greenland in the XIIIth 
and XIVth centuries, the Court holds that at that date these rights amounted to sovereignty 
and that they were not limited to the two settlements.” (Jd., p. 46.) 

Cf. Judge Anzilotti’s dissenting opinion, id., pp. 82-86. 

4 Judgment of the court, id., p. 28. 

With reference to this period the court declared: “That the King’s claims amounted 
merely to pretensions is clear, for he had no permanent contact with the country; he was 
exercising no authority there. The claims, however, were not disputed. No other Power 
was putting forward any claim to territorial sovereignty in Greenland, and in the absence 
of any competing claim the King’s pretensions to be sovereign of Greenland subsisted.” 
(Id., p. 48.) p. 28. Jd., pp. 29-30. 
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impelled the court to conclude that in the XVIIIth century period and up to 
1814, the legislative and administrative acts had reference to more than the 
actually colonized area on the west coast: and that in view of “the absence of 
any claim to sovereignty by any other Power, and the arctic and inaccessible 
character of the uncolonized parts of the country, the King of Denmark and 
Norway displayed during the period from the founding of the colonies by 
Hans Egende in 1721 up to 1814 his authority to an extent sufficient to give 
his country a valid claim to sovereignty, and that his rights over Greenland 
were not limited to the colonized area.” 7 

In 1814, the Treaty of Kiel, providing for the cession of the Kingdom of 
Norway to Sweden, excepted from its operation “Greenland, the Feroe Isles 
and Iceland.” *® During the century that followed, the coasts of Greenland 
were entirely explored. “In 1822 the Scottish whaler Scoresby made the 
first landing by a European in the territory covered by the Norwegian declara- 
tion of occupation” in the present case.!° Subsequently the whole east coast 
was explored by Danish expeditions. In 1863, a Danish concession to one 
Tayler, an Englishman, yielded to him extensive privileges on the east coast, 
embracing the establishment of trading stations, to be placed “under the 
sovereignty of the Danish Crown”; but the concessionaire was unable to es- 
tablish any stations.14_ In 1894, at Angmagssalik, (in latitude 65° 30’ N.) the 
first Danish settlement on the east coast was established. In the years 
following, a series of Danish decrees announced and extended the limits of the 
colonized areas.12 In the XXth century, the Danish Government went 
further. A decree of 1921 declared that in consequence of the establishment 
of Danish trading, mission and hunting stations on the east and west coasts of 
Greenland, “the whole of that country is henceforth linked up with Danish 
colonies and stations under the authority of the Danish Administration of 
Greenland.” 18 The court adverted to the fact that throughout this period 
and up to the present time the practice of the Danish Government in conclud- 
ing bilateral commercial conventions or when participating in multilateral 
conventions relating to economic questions—such as those concluded since 
1921 under the auspices of the League of Nations—has been to secure the 
insertion of a stipulation excepting Greenland from the operation of the con- 
vention.” 14 From legislative enactments, decrees, conventions and diplo- 
matic correspondence, the court concluded that Denmark satisfied the two 


7Id., pp. 50-51. 8 Art. IV, id., p. 30. * Jd., p. 31. 

10 Td., p. 31, where the court took occasion to say: “About 1900, thanks to the voyages of 
the American Peary, the insular character of Greenland was established.” 

1 Td., p. 32. 12 Jd., pp. 32-33. 

8 Id., p. 33. This decree was notified to the Powers, and was followed on June 16th, 
1921, by a proclamation (notice to mariners) concerning navigation in the seas around 
Greenland, to the effect that the closing of the island to Danish and foreign ships extended 
to “the whole of the coasts and islands pertaining to Greenland.” (Jd., p. 34.) 

4 Td.,p.34. An exception was noted, however, in the case of a convention with Japan on 
Feb. 12,1912. Id., p. 34. 
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requisites for the creation of a right of sovereignty to be derived from con- 
tinued display of authority (as distinct from a right derived by way of trans- 
fer, as by cession), namely, “the intention and will to act as sovereign, and 
some actual exercise or display of such authority,’ 1° and that Denmark 
“must be regarded as having displayed during this period from 1814 to 1915 
her authority over the uncolonized part of the country to a degree sufficient 
to confer a valid title to the sovereignty.” 1° 

In 1925, legislation was enacted regulating the hunting and fishing, and in 
the same year Greenland was divided into provinces by a law which declared 
that all commercial activity was reserved to the state.17 Declared the court: 


These acts, coupled with the activities of the Danish hunting expedi- 
tions which were supported by the Danish Government, the increase in 
number of scientific expeditions engaged in mapping and exploring the 
country with the authorization and encouragement of the Government, 
even though the expeditions may have been organized by non-official 
institutions, the occasions on which the Godthaab, a vessel belonging to 
the State and placed at one time under the command of a naval officer, 
was sent to the East coast on inspection duty, the issue of permits by the 
Danish authorities under regulations issued in 1930, to persons visiting 
the eastern coast of Greenland, show to a sufficient extent—even when 
separated from the history of the preceding periods—the two elements 
necessary to establish a valid title to sovereignty, namely: the intention 
and will to exercise such sovereignty and the manifestations of State 
activity . . . Even if the period from 1921 to July 10th, 1931, is taken 
by itself and without reference to the preceding periods, the conclusion 
reached by the Court is that during this time Denmark regarded herself 
as possessing sovereignty over all Greenland and displayed and exercised 
her sovereign rights to an extent sufficient to constitute a valid title to 
sovereignty. When considered in conjunction with the facts of the pre- 
ceding periods, the case in favour of Denmark is confirmed and 
strengthened.1® 


In a word, the requisite display of authority was seen in a “manifestation of 
state activity” that did not in fact embrace the exercise of administrative 
control, but expressed itself in large part through bare assertions of state 
interest in an unoccupied area. This is a significant feature of the judg- 
ment. It shows not only how very small a part, if any, actual control or 
possession played in the creation of what was deemed to be an ancient and 


18 Jd., p. 46. The court said in this connection: “It is impossible to read the records of 
the decisions in cases as to territorial sovereignty without observing that in many cases the 
tribunal has been satisfied with very little in the way of the actual exercise of sovereign 
rights, provided that the other State could not make out a superior claim. This is partic- 
ularly true in the case of claims to sovereignty over areas in thinly populated or unsettled 
countries.” (Jd., p. 46.) 16 [d., p. 54. 

17 Td., p. 62. Declared the court: “This legislation with regard to hunting and fishing, 
and the law dividing the country into provinces, are noteworthy, as are also the admission 
of French and British nationals to most-favoured-nation treatment in Eastern Greenland, 
under notes exchanged between Denmark and the British and French Governments in 
1925.” Jd., p. 62. See also id., pp. 39-41. 18 Td., pp. 62-63, 63-64. 
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basic right of sovereignty, but also how small an amount of control, meas- 
ured geographically or otherwise, sufficed, under the circumstances, to yield 
to the modern inheritor and existing possessor of that right of sovereignty, a 
vast and unoccupied and unclaimed island. 

It should be observed that applications addressed by the Danish Gov- 
ernment to foreign governments between 1915 and 1921, seeking recogni- 
tion of Denmark’s position in Greenland, embraced, in certain instances, 
reference to an “extension of sovereignty” over uncolonized parts of the 
country.!® The court concluded that what Denmark was seeking thereby 
“was recognition of existing sovereignty and not consent to acquisition of 
new sovereignty,’—assurances of acceptance of the Danish point of view 
“that all Greenland was already subject to Danish sovereignty,” and of con- 
tentment to see an extension of Denmark’s activities to the uncolonized parts 
of Greenland.?° Accordingly, it concluded that there could be no ground for 
holding that, “by the attitude which the Danish Government adopted, it 
admitted that it possessed no sovereignty over the uncolonized part of Green- 
land, nor for holding that it is estopped from claiming, as it claims in the 
present case, that Denmark possesses an old established sovereignty over all 
Greenland.” 24 Moreover, in consequence of a declaration by M. Ihlen, 
Norwegian Minister of Foreign Affairs, of July 22, 1919, in response to a 
Danish request of July 12, 1919, Norway was deemed by the court to have 
placed itself “under an obligation to refrain from contesting Danish sover- 
eignty over Greenland as a whole, and a fortiori to refrain from occupying a 
part of Greenland.” 2? 


19 7d.,p.54. “The first country to be approached was the United States, and the moment 
chosen was that of the negotiation of the treaty for the cession of the Danish Antilles.” 
Id., p. 56. In proceeding to the signature of the treaty Secretary Lansing declared that 
“the Government of the United States of America will not object to the Danish Government 
extending their political and economic interests to the whole of Greenland.” U.S. Treaties, 
Vol. III, p. 2564; Publications, Permanent Court of International Justice, Series A/B, No. 
53, p. 56. 

20 Td., pp. 55, 61-62. For discussions of the Danish diplomatic correspondence with the 
United States, Norway, France, Italy, Japan, Great Britain and Sweden, see id., pp. 56-62. 

Td., p. 62. 

Judge Anzilotti derived a different conclusion from the Danish negotiations. He said: 
“Tf one reads the documents as they stand, giving the words the sense which they naturally 
bear in the context, one is inevitably led to the conclusion that the Danish Government 
was making a distinction between the colonized districts of Greenland and the other parts 
of the country, and that what it was requesting from the States whom it approached was, 
not the recognition of an already existing sovereignty, but the recognition of the right to 
extend its sovereignty to the whole of Greenland.” (J/d., p. 82. Also id., pp. 77-81.) 

Cf. dissenting opinion of Judge Vogt, id., pp. 98-102; and also his reference, td., pp. 
106-107, to letter of the Danish Ministry of the Interior, of Nov. 3, 1916, to the Parlia- 
mentary Commission for the Danish West Indies. 

* Id., p. 73; also pp. 69-73. 

In his dissenting opinion, id., pp. 86-95, Judge Anzilotti took the position that by the 
Thien declaration, which he regarded as producing a valid agreement, Norway had under- 
taken not to oppose the extension of Danish sovereignty over the whole of Greenland, and 
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In view of this conclusion, the decision may perhaps be deemed to lack 
the significance otherwise to be assigned to it as an enunciation of legal prin- 
ciple concerning the creation and extent of rights of sovereignty. Other in- 
dications of what the court regarded as decisive of Norwegian acceptance of 
the Danish position,?* together with the circumstance that the Danish pre- 
tensions were made with respect to an area claimed by no other state,?4 and 
comprising in part an arctic and inaccessible region,?® were attending factors 
that doubtless also restrict the value of the case as a precedent. Never- 
theless, the readiness of the court to find in the conduct in behalf of the 
monarchs of Norway and Denmark the creation and maintenance of rights 
of sovereignty over an unoccupied area, and the early development of the 
territorial limits of those rights by assertions of authority that were and 
remained unsupported by the exercise of actual administrative control or 
occupation,?® is of much significance. 

CHARLES CHENEY HyprE 


NEGOTIATING RECIPROCITY TREATIES 


The Government of the United States has recently opened negotiations 
with the governments of a number of states with a view to the conclusion of 
new trade agreements. Ambassador Welles in Habana was authorized on 


accordingly was, “‘before everything else,” bound not to occupy any part of the region, 
thereby making it impossible for Danish sovereignty to be extended to it; that the Norwegian 
occupation, constituting a violation of the existing legal situation was, therefore, unlawful, 
and justifying, within those limits, an acceding by the court to the Danish Government’s 
submission. Inasmuch, however, as he regarded the place occupied by Norway to be res 
nullius, rather than under the sovereignty of Denmark, he was unable to regard the Nor- 
wegian conduct, although at variance with an undertaking towards Denmark, as without 
value. In a word, he regarded Norway as acquiring, in defiance of its obligation to Den- 
mark, an original right of sovereignty over an area that was at the time res nullius. While 
this did not mean that, as against Denmark, Norway could profit by its conduct, it was not 
inconsistent with the Norwegian submission, by way of counterclaim, “that Denmark does 
not possess sovereignty over Erik Raudes Land,’ and “that Norway has acquired sov- 
ereignty over Erik Raudes Land.” (Jd., pp. 94-95.) 

Cf. dissenting opinion of Judge Vogt, in relation to the Ihlen declaration, id., pp. 112-122. 

23 Declared the court: “‘A second series of undertakings by Norway, recognizing the Danish 
sovereignty over Greenland, is afforded by various bilateral agreements concluded by Nor- 
way with Denmark, and by various multilateral agreements to which both Denmark and 
Norway were contracting parties, in which Greenland has been described as a Danish colony 
or as forming part of Denmark or in which Denmark has been allowed to exclude Greenland 
from the operation of the agreement.” (Jd., p. 68.) In this connection attention was 
called to the Commercial Treaty between Denmark and the United Kingdoms of Sweden 
and Norway, of Nov. 2, 1826, and to provisions in the Universal Postal Conventions of 1920, 
1924, and 1929. (Jd., p. 68.) 

* To quote the language of the court: ‘‘One of the peculiar features of the present case is 
that up to 1931 there was no claim by any Power other than Denmark to the sovereignty 
over Greenland. Indeed, up till 1921, no Power disputed the Danish claim to sovereignty.” 
(Id., p. 46.) 25 Td., p. 50. 

2% Cf. Observations by Judges Schiicking and Wang, id., p. 96. 
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June 9 to open negotiations for a revision of our Reciprocity Treaty with 
Cuba.! Instructions to begin “exploratory studies of the possibility of nego- 
tiating a trade agreement” were issued to our embassies in Buenos Aires and 
Rio de Janeiro and to our legation at Bogota on July 12; on the following 
day like instructions were sent to Lisbon and Stockholm.? Subsequent 
newspaper dispatches indicate that other governments have approached the 
Department of State with like objects in view. 

It is apparently not wholly fortuitous that these steps coincided with the 
failure of the International Monetary and Economic Conference at London 
to accomplish anything definite in the field of general trade agreements. It 
is also a sign of the times that on June 29 our Minister to Switzerland pre- 
sented a note to the Secretary-General of the League of Nations giving 
notice of the United States Government’s withdrawal from the Convention 
for the Abolition of Import and Export Prohibitions and Restrictions, this 
action being due to the fact that the convention had not received the wide 
acceptance which was anticipated. In the same note the Government of 
the United States expressed the hope that a convention of the same nature 
would result from the London Conference and that it would be widely 
adopted.® 

That the Roosevelt Administration would look with favor upon a policy 
of concluding reciprocity or bargaining treaties with individual governments 
was apparent from Mr. Roosevelt’s speeches during the campaign. For a 
time it seemed possible that such a policy would yield to that of concluding 
general multipartite conventions, but the former policy seems now to be 
definitely to the fore. As the United States Tariff Commission has recently 
pointed out, “tariffs are so complicated that multilateral bargaining on indi- 
vidual articles must be regarded as impossible.” * It is easier to deal with 
these complications in bipartite treaties, but the bipartite treaty policy is 
perhaps less likely to induce the removal or reduction of general barriers 
to international trade against which scientific opinion has inveighed almost 
with unanimity. 

The United States has not had a very wide experience with reciprocity 
treaties. The only one in this century which has proved long-lived is our 
commercial treaty of 1902 with Cuba. With Canada we concluded a reci- 
procity treaty in 1854; it was abrogated in 1864. There were other later 
attempts to reconclude such a treaty, notably in 1910-1911, but they all proved 
abortive. The Hawaiian reciprocity treaty of 1875 was in force until the 
islands were annexed in 1898. Some agreements were concluded with Latin 
American governments under the Tariff Act of 1890; due to provisions in the 
Tariff Act of 1894, these agreements were terminated. Under Section 3 of the 


1 Department of State Press Releases, Issue No. 193, June 10, 1933, p. 434. 

? Ibid., No. 198, July 15, 1933, p. 36. 3 [bid., No. 197, July 8, 1933, p. 18. 

‘Tariff Bargaining under Most-Favored-Nation Treaties, Report to the United States 
Senate, No. 65, second series, printed in Sen. Doc. No. 7, 73rd Cong. Ist sess., p. 3. 
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Tariff Act of 1897 several of the so-called “argol agreements” were concluded, 
but they were terminated by instruction of Congress under the Act of 1909. 
Section 4 of the 1897 Act authorized the President to negotiate reciprocity 
treaties of a more general nature; President McKinley signed a number of 
such treaties, but they failed to secure the approval of the Senate. Special 
preferential agreements with Brazil have been concluded since 1909, but no 
formal treaty has been signed.5 

As is well known, in its general commercial treaties the United States fol- 
lowed the conditional most-favored-nation policy until the adoption of the 
Tariff Act of 1922. In pursuance of the Congressional policy evidenced by 
that Act, the Department of State has shifted to the unconditional most- 
favored-nation plan.* Professor F. W. Taussig, frankly reversing the views 
which he held as Chairman of the Tariff Commission in 1918, recommends 
“that the whole present policy should be scrapped; that this pretense of a 
general most-favored-nation system should be given up; and that the next 
practicable step is to make separate arrangements for reciprocal reductions 
of duty.”* Professor Taussig points out that our policy has hitherto been 
one not of granting concession for concession, but of “clubbing” concessions 
out of other governments by the threat of invoking the “maximum” or “addi- 
tional” tariff provisions of our statutes against countries which the President 
should find had “unduly discriminated” against American goods.® 

Modern treaty practice in Europe has developed along the line of perfect- 
ing agreements whereby two countries reciprocally agree upon provisions 
which will assure a market for their goods in the other contracting country. 
A good example is furnished by the Anglo-Danish agreement of April 24, 
1933.9 That agreement allocates to Denmark liberal quotas for certain of its 
meat and dairy products to be imported into Great Britain and in exchange 
Denmark provides assurance for the importation of a certain proportion of 
British coal and coke.° 

Presumably the negotiation of new trade agreements contemplates provi- 
sions which will provide preferential advantages for American goods in ex- 
change for comparable advantages accorded the goods of other countries. 
Our Reciprocity Treaty of 1902 with Cuba sought to accomplish this result 
by fixing a scale of percentage tariff preferences to be reciprocally applicable. 
It also specifies that certain articles then on the free list were to remain free. 

5 For details on these agreements, see United States Tariff Commission, Reciprocity and 
Commercial Treaties (1919), p. 21 ff. 

6 See McClure, A New American Commercial Policy (1924), and C. C. Hyde, “The Posi- 
tion of the United States on the Most-Favored-Nation Clause in Commercial Treaties” 


(1929), published by the American Council, Institute of Pacific Relations. 
7 “Necessary Changes in Our Commercial Policy,” Foreign Affairs, April, 1933, p. 397 at 


p. 402. 
8 Cf. France and the Tariff Act of 1922, Publications of the Department of State, Western 
European Series No. 1 (1930). 9 Cmd. 4298, Denmark No. 2 (1933). 


10 Cf. British Exchange of Notes with Germany April 13, 1933, Cmd. 4297, Germany 
No. 1 (1933). 


a 


EDITORIAL COMMENT 741 


The treaty has been singularly unsuccessful in accomplishing its object of 
mutually benefiting the trade of the two countries.1!_ This has been espe- 
cially true in the last decade. In 1924 our exports to Cuba totalled $191,- 
571,000, Cuba being then our sixth best customer. In 1931 our exports 
totalled only $45,940,000 and Cuba was fourteenth on the list. In 1932 our 
exports to Cuba amounted to only $27,653,000. While our exports to Cuba 
in 1931 had thus declined by 76.02 per cent from 1924, our total decline for all 
countries of the Western Hemisphere was only 46.45 per cent. With refer- 
ence to the six Central American Republics, Haiti and the Dominican Re- 
public, the decline has been 37.5 per cent, and with reference to Canada, 
28.64 per cent. Only Mexico, with a decrease of 60.66 per cent, shows a 
sharper decline than does Cuba. One must of course recognize in consider- 
ing these figures the tremendous decline in Cuban purchasing power due to 
the collapse of sugar prices, but in answer to this point, it should be noted 
that while in 1924 we supplied 66.1 per cent of Cuba’s total imports, in 1931 
we supplied only 54.2 per cent, a decline of 11.9 per cent, which is much 
greater than the corresponding decline in our like participation in the trade 
of other American countries, again with the exception of Mexico. 

Without attempting to adduce additional evidence on the point, and with 
due regard to other factors which have operated in the Cuban situation, it 
may be stated that experience has demonstrated that the mere fixing of pref- 
erentials as in the Cuban treaty of 1902 is not an effective method. The 
reasons why this is true are not far to seek. Under the Cuban treaty each 
government was left free to raise or lower duties at will. Suppose that in 
1902 the Cuban tariff on a certain product was one dollar per 100 kilos, and 
by the treaty we secured a 20 per cent preferential; this would amount to an 
advantage over other foreign importers of 20 cents per 100 kilos. If Cuba 
reduced that tariff to 50 cents per 100 kilos, our advantage would likewise 
be cut in half to 10 cents per 100 kilos. Of course, we would secure a cor- 
responding advantage from increases of duties. It should also be noted 
that even under the preference system, the rates must be carefully calculated 
with reference to the article involved. In some lines, as in heavy steel 
products, the tariff is frequently a negligible item in fixing prices. On other 
commodities the tariff may very substantially affect the price. In some lines 
a 20 per cent preferential may be a very real advantage; in other lines a 40 
per cent preferential may be nugatory in its results. In our export trade 
with Cuba, for example, we could not meet some of the Far Eastern com- 
petition if we had a preferential of 100 per cent of the present duties, al- 
though we might compete with say a 60 per cent preferential if the duties 
were substantially increased. 

But the preferentials may also be affected in other ways. Since the reci- 
procity treaty took effect, Cuba has raised her consular invoice certification 


4 See United States Tariff Commission, Effects of the Cuban Reciprocity Treaty (1929), 
and Philip G. Wright, The Cuban Situation and Our Treaty Relations (1931). 
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fee from 1 per cent to 5 per cent ad valorem. These fees are not considered 
customs duties, and we therefore do not enjoy any preferential in their 
assessment. Suppose an article pays a tariff duty of 5 per cent ad valorem, 
the United States exporter enjoying a 20 per cent preferential; he would 
then presumably pay only 4 per cent ad valorem. Actually, however, he 
pays this 4 per cent plus the 5 per cent consular fee or 9 per cent, as against 
10 per cent paid by his foreign competitors, and his actual preference or 
advantage is therefore only 10 per cent of the amount paid, or exactly half 
that specified in the treaty. When one adds various domestic taxes, on 
which also the United States enjoys no preferential, our advantage over for- 
eign competitors is still further reduced. 

It seems clear that an effective reciprocity treaty cannot be based exclu- 
sively on a stated scale of preferences. It is necessary to stipulate also the 
rate of duty to be assessed. This is common practice in modern commercial 
treaties and is in line with the Tariff Commission’s recommendations to the 
Senate in 1933, when it stated: 


The tariff agreements should specify that rates or other changes 
[charges?] fixed in any arrangement shall continue throughout the term 
of the agreement and should not specify merely percentages of reduction 
from base rates themselves subject to change.!” 


It is also necessary that the treaty should deal with the problem of other 
taxes, charges or imposts. The Cuban treaty of 1902 provides for reduc- 
tions or preferences only in “rates of duty.” The wording in our Treaty of 
Friendship, Commerce and Consular Rights in effect with Norway on Sep- 
tember 13, 1932, has a better phrase: “. . . no higher or other duties, charges 
or conditions. . . .” The exchange of notes with Chile of September 28, 1931, 
refers to most-favored-nation treatment in “customs duties and other fiscal 
imposts as well as import licenses and customs restrictions measures.” !° 

The Draft Annotated Agenda prepared for the London Economic Confer- 
ence }* squarely recognized this problem in saying: 


Attention has been drawn to the fact that, in certain cases, surtaxes or 
other charges of an administrative, statistical or other nature are levied 
on imported goods, and that sometimes such duties amount to an appreci- 
able increase of the customs duties. It has been suggested that such 
duties should be taken into account in any measures intended to affect a 
reduction or stabilization of customs duties. 


The above suggests a few of the many technical difficulties to be encoun- 
tered in the drafting of reciprocal commercial treaties. The economic and 
political difficulties are also very great. From the domestic point of view, 
it is not as yet apparent how far Congress will go in confiding broad powers 
to the Executive. Tariffs are a touchy subject for legislators, and the ad- 


12. §. Tariff Commission, loc. cit., note 4, p.3. 4 Executive Agreement Series No. 26. 
14 League Doc. C.48.M.18. 1933. II Spec. 1. 
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ministration did not press at the last session of Congress its proposal for 
legislation which would give the President a free hand in negotiating com- 
mercial agreements. Cuba may be referred to again as furnishing an ex- 
ample in point. Cuban prosperity still depends upon sugar, and the market 
for Cuban sugar still depends upon the United States. Here it competes 
with the beet and cane sugar of the continental United States and that of 
our insular possessions. The problem is a tangled one involving sharply 
conflicting interests. But the failure of the United States to reverse its 
policy of maintaining a comparatively high duty on sugar (which means 
practically on Cuban sugar) would destroy our great bargaining point in 
negotiating a new commercial treaty with Cuba. On the other hand, a 
liberal policy on the admission of Cuban sugar, whether by some form of 
the much discussed quota plan or by a substantial tariff reduction or by a 
combination of the two, would put the United States in a position to ask 
very large commercial concessions from the Cuban Government. Like situ- 
ations exist in respect of other countries, although the examples may not be 
as striking. It appears to be evident that Professor Taussig is correct in 
suggesting that we must reform our commercial policy on the basis of give 
and take instead of on the old “penalty” basis of taking under pressure of 
threats. 
C. Jessup 


THE CASE OF SALIMOFF & CO. 


In reviewing the so-called “recognition cases” in an earlier number of this 
JOURNAL,! the present writer called attention to a group of court decisions 
which were concerned chiefly with the effect upon questions of private right 
of the withholding of political recognition from a de facto foreign govern- 
ment. The suggestion was advanced that the withholding of recognition by 
the political departments of government presents ordinarily no real obstacles 
to the normal functioning of the processes of the conflict of laws, or private 
international law, in such cases. It was urged that such issues as the valid- 
ity of a foreign marriage or divorce, the obligation of a foreign contract, 
the existence or status of a foreign corporation, and the effect upon foreign 
property of foreign laws or decrees are not made essentially political by the 
withholding of recognition from the foreign government and that the courts 
should not hesitate to make the customary reference to foreign law. It was 
pointed out that the dictum in Sokoloff v. National City Bank,? decided by 
the New York Court of Appeals in 1924, to the effect that the courts might 
take cognizance of the acts and decrees of an unrecognized foreign govern- 
ment “if violence to fundamental principles of justice or to our own public 


1 “Recognition Cases 1925-1930,” this Journat, Vol. 25 (1931), p. 214. See also Bor- 
chard, “The Unrecognized Government in American Courts,” this JourNa., Vol. 26 (1932), 
p. 261; Stille, Die Rechtsstellung der de-facto-Regierung in der englischen und amerikanischen 
Rechtsprechung (Internationalrechtliche Abhandlungen, Elfte Abhandlung, 1932). 

? (1924) 239 N. Y. 158, 166; this Journat, Vol. 19 (1925), p. 269, 270. 
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policy might otherwise be done,” while it had opened the door in New York 
to a more realistic approach to some of the problems presented, was not by 
any means a statement of the most acceptable general principle. Doubt was 
expressed as to whether the problems likely to be presented were sufficiently 
novel to require the judicial elaboration of a new body of case law based 
upon the proposition expressed in the dictum. It was suggested that if con- 
flict of laws cases involving the laws of an unrecognized government were 
resolved in the usual way the residuary judicial power to reject a reference 
to foreign law as inconsistent with the policy or public order of the forum 
would be entirely adequate to meet all emergencies likely to arise. 

The New York Court of Appeals has recently been called upon to decide 
another important case falling in this general category, and it has again 
elected to pursue the course indicated by the dictum in the Sokoloff case. 
The case is Salimoff & Co. v. Standard Oil Co. of New York.? The result 
reached is one which will meet with general approval, but the principle 
applied further commits the court to the superfluous task of determining, by 
the processes of judicial inclusion and exclusion, just when “violence to fun- 
damental principles of justice or to our own public policy might otherwise 
be done.” 

The Soviet Government by its nationalization decrees confiscated oil lands 
in Russia and later sold oil extracted therefrom to the defendants. The 
former owners of certain of the confiscated lands, Russian nationals, brought 
an equitable action for an accounting in New York, contending that the con- 
fiscatory decrees of the unrecognized Soviet Government and the seizure of 
oil lands thereunder could not divest them of their property under New York 
law. It was held, however, that the Soviet confiscation decrees had com- 
pletely divested the interest asserted by the former owners. The complaints 
filed in their behalf were dismissed. 

In supporting this decision in the Appellate Division, the opinion of 
the court emphasized the de facto existence of the Soviet Government, as 
well as the recognition of its de facto existence by the United States, and 
concluded that the case must be decided by reference to the Soviet laws. 


The court said: 


Plaintiffs’ causes of action are based upon the contention that the 
seizure by the Soviet Government of the property of the plaintiffs by 
virtue of the nationalization decrees promulgated by the Soviet Govern- 
ment was unlawful and subject to attack in our courts. The plaintiffs 
base this contention upon the ground that the existing Soviet Government 
in Russia has never been recognized by the United States. While it is 
true that the United States Government, for reasons which it deems 


* The opinion of the Supreme Court, Appellate Division, March 10, 1933, is reported in 
262 N. Y. 8S. 693. The opinion of the Court of Appeals, July 11, 1933, is reported in 262 


N. Y. 220, and in 186 N. E. 679. 
4 See also Banque de France v. Equitable Trust Co. (1929), 33 F. (2d) 202; this JourNaL, 


Vol. 25 (1931), p. 228. 
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sufficient, has failed to establish diplomatic relations with the existing 
Soviet Government in Russia or to recognize said government as a de jure 
government, nevertheless it has recognized the de facto existence of the 
Russian Soviet Government. It is a conceded fact that the present gov- 
ernment in Russia, since November, 1917, has functioned as such; has 
made and enforced the laws governing the Russian nationals; has main- 
tained peace and order; made provision for national defense; has carried 
on international relations with many other governments; and has ever 
since performed all the duties of a civilized and established government, 
able to compel obedience to its laws and decrees with military force, if 
necessary. The mere fact that the United States has taken no step to 
recognize the existing government in Russia is of no importance so far as 
the internal affairs of that country are concerned.® 
The fact that the existence of a foreign power has been recognized or 
not by this country is of little importance so far as the enactment and 
enforcement of laws within the foreign jurisdiction are concerned, and 
where a foreign state exists in fact and is functioning as such within its 
borders, its laws must be given full force and effect.® 
In affirming the decision of the Appellate Division, the Court of Appeals 
pointed out that the United States Department of State had taken cog- 
nizance of the de facto existence and authority of the Soviet Government 
and concluded, in consequence, that the question as to the validity of Soviet 
decrees had become “‘a matter to be decided by the courts in an appropriate 
case.” The court said: 


The status of the Soviet Government is defined by the Secretary of 
State’s office as follows: 

1. The Government of the United States accorded recognition to the 
Provisional Government of Russia as the successor of the Russian Im- 
perial Government, and has not accorded recognition to any government 
in Russia since the overthrow of the Provisional Government of Russia. 

2. The Department of State is cognizant of the fact that the Soviet 
régime is exercising control and power in territory of the former Russian 
Empire and the Department of State has no disposition to ignore that 
fact. 

3. The refusal of the Government of the United States to accord recog- 
nition to the Soviet régime is not based on the ground that that régime 
does not exercise control and authority in territory of the former Russian 
Empire, but on other facts.” 


Having thus cleared the ground for judicial consideration of the issues 
presented, the court next made its choice between proceeding as in a conflict 
of laws case, in which no question of political recognition is involved, and 
proceeding in conformity with the dictum in Sokoloff v. National City Bank. 
The court elected to take the latter course. “Writers have been inclined to 
the view,” said the court, “that, where a de facto government reigns supreme 
within its own territory, the courts should give full effect to its decrees, in 
so far as they affect private rights.” But the courts of New York, it was 


5 262 N. Y. S. 693, 695. ¢ 262 N. Y. S. 693, 700. 
7186 N. E. 679, 681. 
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said, “have not gone so far.” ® Under New York authorities, it was thought 
that the question was “whether, within Russia, the Soviet decrees have actu- 
ally attained such effect as to alter the rights and obligations of parties in 
a manner we may not in justice disregard, even though they do not emanate 
from a lawfully established authority, recognized politically by the Govern- 
ment of the United States.” ® 

It was clear enough that the case was one in which no court could justly 
disregard the effect of the Soviet decrees in Russia. The confiscated oil 
properties were situated in Russia, where they were governed exclusively by 
Russian law, and they were taken from Russian nationals. Unless the tak- 
ing amounted to an actionable wrong in Russia, it would have been the 
grossest distortion of principle for the courts of any other country to treat 
it as an actionable wrong. The proposition that “the courts cannot create 
a foreign wrong contrary to the law of the place of the act” ?° is one founded 
in the most obvious considerations of fairness. Finally, the parties sought 
to be charged with the consequences of an alleged wrong in Russia were 
American corporations, “purchasers for value from the Soviet Government 
of property in Russia in accordance with Soviet law.” 14 Thus all factors 
combined to fortify the decision as one amply founded upon familiar prin- 
ciples of the conflict of laws or upon implications derived from the Sokoloff 
dictum. 

In view of earlier New York decisions in the so-called “recognition cases,” 
it is perhaps no occasion for surprise that the Court of Appeals elected to 
rely upon the invisible radiations of the Sokoloff dictum. It is regrettable, 
nevertheless, that the New York courts should be thus further committed to 
the somewhat difficult and altogether unnecessary task of giving content to 
the formula which that dictum expressed. Other courts, not so committed, 
may well avoid the hazards of an unexplored path by recurring in similar 
cases to familiar principles of the conflict of laws. Such cases present no 
issues outside the judicial competence; and familiar principles of the con- 
flict of laws will be found the most predictable and effective means of attain- 
ing justice in conformity with the public policy of the forum. 

While both the Appellate Division and the Court of Appeals referred 
appropriately enough to the Department of State’s somewhat belated ac- 
knowledgment of the de facto authority in Russia of the Soviet régime, it is 
to be emphasized that this reference served only to fortify a conclusion which 
was already amply supported. It is not to be inferred that judicial cogni- 


8 Opinion of the Court of Appeals, 186 N. E. 679, 681, citing Russian Reinsurance 
Co. v. Stoddard (1925), 240 N. Y. 149, First Russian Insurance Co. v. Beha (1925), 240 N. Y. 
601, and Petrogradsky M. K. Bank »v. National City Bank (1930), 253 N. Y. 23. See this 
JOURNAL, Vol. 25 (1931), pp. 229-234. 


9186 N. E. 679, 681. 
10 Tbid., citing Slater v. Mexican National Railroad Co. (1904), 194 U. S. 120, and Ameri- 


can Banana Co. v. United Fruit Co. (1909), 213 U. S. 347. 
11186 N. E. 679, 682. 
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zance of foreign law as a matter of fact is conditioned upon executive cogni- 
zance of the de facto existence of a foreign law-making authority. While 
executive findings may be evidence, perhaps in some circumstances the best 
available evidence, of the de facto existence of a foreign government, foreign 
laws are matters of fact within judicial cognizance in all controversies with 
respect to private rights. Were the practice otherwise, the scope of essential 
judicial inquiry would be unduly restricted and the executive would be need- 
lessly embarrassed whenever, for reasons of policy, it might prefer to withhold 
acknowledgment of well-known facts. 
Epwin D. Dickinson 


CIVIL JURISDICTION OVER SHIPS IN INNOCENT PASSAGE 


On June 29, 1933, the General Claims Commission, United States and 
Panama, decided the case of The Republic of Panama on behalf of Com- 
paiia de Navigacién Nacional v. The United States of America (Registry 
No. 26). The award was signed by D. W. van Heeckeren, the Presiding Com- 
missioner, and by Elihu Root, Jr., United States Commissioner. H. J. Al- 
faro, Panamanian Commissioner, filed a dissenting opinion. 

The facts of the case are simple. On May 11, 1923, the Yorba Linda, be- 
longing to the General Petroleum Company, collided with the David, belong- 
ing to the Compafiia de Navigacién Nacional. On June 20, 1924, the 
Compaiiia started suit, based on the collision, against the corporation in a 
Panama court. Service was by publication under Articles 470-473 of the 
Judicial Code of Panama. The corporation never appeared but was de- 
fended by an attorney appointed by the court. The court gave judgment 
for the plaintiff and this judgment was affirmed by the Supreme Court of 
Panama. The judgment was never satisfied. 

On September 16, 1925, the corporation filed a libel zn rem, also based on 
the collision, against the Compajia in the United States District Court for 
the Canal Zone. On September 18 the David was arrested by a United 
States marshal while she was in innocent passage through what were found 
by the District Court and by the Commission to be territorial waters of the 
Canal Zone. The suit in the District Court was never decided on its merits 
since the parties reached a settlement and the libel was withdrawn. The 
Panamanian claim was based on the theory that the Compafiia was damaged 
by being forced into a settlement through the improper assertion of jurisdic- 
tion by the United States District Court. 

Further facts need not be touched upon in order to consider the interesting 
point of international law which was here involved. The question was: Is a 
foreign ship in innocent passage through territorial waters subject to the civil 
jurisdiction of the littoral state, and, specifically, to civil arrest in a libel for 
collision? It may be noted that the Supreme Court of Panama found that 
the collision occurred in Panamanian waters; the corporation, in its libel in 
the United States District Court, alleged that it occurred in waters of the 
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United States. This point was not passed upon by the District Court or by 
the Commission. 
The Commission held: 


The general rule of the extension of sovereignty over the three mile 
zone is clearly established. Exceptions to the completeness of this sov- 
ereignty should be supported by clear authority. There is a clear pre- 
ponderance of authority to the effect that this sovereignty is qualified by 
what is known as the right of innocent passage, and that this qualification 
forbids the sovereign actually to prohibit the innocent passage of alien 
merchant vessels through its territorial waters. 

There is no clear preponderance of authority to the effect that such 
vessels when passing through territorial waters are exempt from civil 
arrest. In the absence of such authority, the Commission cannot say 
that a country may not, under the rules of international law, assert the 
right to arrest on civil process merchant ships passing through its terri- 
torial waters. 


Dissenting Commissioner Alfaro noted that the claimant did not assert 
complete immunity for vessels in innocent passage. “The claimant maintains 
only that in case of a civil action growing out of a collision occurring previ- 
ously beyond the jurisdiction of the littoral authorities, the latter were with- 
out jurisdiction later to interfere with the passage of the same ship by means 
of a civil suit not affecting in any way territorial sovereign interests.” 

In such a case of first impression the Commission might easily have de- 
cided either way. It is the type of situation before an international tribunal 
which has recently been analyzed so skillfully by Lauterpacht in The Func- 
tion of Law in the International Community. 

The language of the Commission’s award, in speaking of the absence of a 
“clear preponderance of authority” exempting vessels in such circumstances 
from arrest, suggests at least a subconscious emphasis on the claimant’s bur- 
den of proof, comparable to the attitude indicated by the majority opinion in 
the Lotus case. But neither case rests wholly on such a technical defect. 
The Commission in the instant case starts from the sound point of view of 
the sovereignty of the littoral state over its territorial waters. It admits 
the exception of innocent passage, but finds in that right merely a liberty to 
pass which can not be denied, though it may be made subject to the jurisdic- 
tional power of the littoral state. Even the dissenting opinion concedes that 
this jurisdictional power may be exercised to the extent of prescribing regula- 
tions for the safety of navigation and of a sanitary and police character and 
even admits the possibility of exercising jurisdiction over an offense com- 
mitted within territorial waters in the course of innocent passage. The dis- 
senting opinion, however, can not admit the propriety of the exercise of a 
civil jurisdiction which “violently interrupts such passage and notably 
abridges the freedom of the seas.” Of course, the exercise of any of the juris- 
diction conceded would have the same effect. 

It may be recalled that there is some diversity of opinion regarding the 
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exercise of the jurisdiction of a littoral state over a foreign ship even within 
a port when the peace and tranquillity of the port are not troubled. But it has 
never been doubted that a foreign ship in port is subject to arrest in a civil 
suit and that regardless of the place where the cause of action arose. (The 
Commission suggests but does not decide that the locus of the arrest of the 
David may have been within a roadstead and therefore subject to the rule 
applicable to ports.) 

The authorities, as the Commission notes, are not conclusive. The Harvard 
Research in International Law by Article 16 of its Draft Convention on Ter- 
ritorial Waters clearly would preclude jurisdiction in the instant case. The 
comment under that article declares explicitly: 


If, for instance, a British vessel had been in collision on the high seas 
or in French territorial waters, jurisdiction should not be taken by the 
United States with respect to that collision when this British vessel is in 
innocent passage through the American marginal sea. 

A vessel should not be subject to process nor should process be served 
on persons on board for any cause of action arising before the vessel 
entered the marginal sea, if the vessel is engaged in innocent passage. 


The writer believes that the rule thus stated by the Harvard Research is 
preferable to that contained in the decision of the Commission. In the in- 
stant case, the proximity of Panama, the Canal Zone and their respective 
territorial waters does not suggest any great injustice or impropriety in the 
exercise of the jurisdiction in question. But under established admiralty 
practice, a vessel which has been in a collision may be proceeded against 
wherever she is found. It is burden enough to the ship owner that his vessel 
may be libelled in any port of call. It would be a much more onerous burden 
if she could be pounced upon whenever she passed through the territorial 
waters of any state in the world. The admiralty bar would flourish in coun- 
tries whose waters lie across any great mercantile trade route. 

Basis of Discussion No. 24 prepared for the Conference for the Progressive 
Codification of International Law adopts the same view as that expressed in 
the Harvard draft. The Second Committee of the Conference approved this 
principle in its report and the Final Act of the Conference in annexing the com- 
mittee’s draft includes Article 9 as follows: 


A coastal state may not arrest nor divert a foreign vessel passing 
through the territorial sea, for the purpose of exercising civil jurisdiction 
in relation to a person on board the vessel. A coastal state may not levy 
execution against or arrest the vessel for the purpose of any civil pro- 
ceedings save only in respect of obligations or liabilities incurred by the 
vessel itself in the course of or for the purpose of its voyage through the 
waters of the coastal state. 


Nevertheless the governmental responses to the League committee’s ques- 
tionnaire show clearly that this rule is not now deemed to be established as 
law, though in general it is considered to be a desirable rule for the future. 
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Australia, Denmark, and Great Britain clearly assert the legal right to exer- 
cise full civil jurisdiction over ships in passage. Finland and Norway clearly 
take the opposite position. The replies of other states are subject to either 
interpretation. It is striking, however, that most of the replies on this point 
treat the question as one not likely to arise in practice, and there seems to be 
a general absence of specific domestic legislation or jurisprudence on the 
subject.? 

It is, therefore, not possible to say that the Commission’s decision in the 
instant case is wrong. Since the principle of the littoral state’s sovereignty 
over its territorial waters is clear, and since the immunities of a ship in inno- 
cent passage are by no means clearly established, the decision is undoubtedly 
sound in law. This does not mean that the contrary rule could not be sup- 
ported, and from the point of view of desirable development of the law it 
would have been valuable if such a contrary conclusion had been reached. 
The actual decision may contribute to stimulating the conclusion of a multi- 
partite convention on this subject, perhaps in conjunction with the work of 
the International Maritime Committee, which, as a result of the Lotus case, 
has been exploring the possibility of a convention on criminal jurisdiction on 
the high seas. 

The instant case also contains some interesting points on the method of 
measuring territorial waters, although the facts involved are not fully ex- 


pounded in the opinions. 
C. Jessup 


THE PANAMA-UNITED STATES CLAIMS COMMISSION 


The General Claims Commission provided by the Claims Convention be- 
tween the United States and Panama signed at Washington on July 28, 1926, 
completed its work and adjourned on June 30, 1933. The Commission con- 
sisted of Elihu Root, Jr., American Commissioner; Horatio Alfaro, Panaman 
Commissioner; and Baron Daniel van Heeckeren, of Holland, Presiding Com- 
missioner. 

The United States presented to the Commission fifteen claims against the 
Government of Panama. The largest claim on the part of the United States, 
that of the Mariposa Development Company, was based upon an alleged il- 
legal confiscation of private property resulting from an erroneous decision of 
the Supreme Court of Panama. The amount claimed was $1,500,000, but 
the claim was rejected on the ground that the Claims Commission did not 
have jurisdiction in this case since the decision of the Supreme Court of 
Panama complained of was rendered after the exchange of ratifications of the 


1 The nearest approach to a case on all fours with the instant one which the diligence of 
the agents was able to locate was that of L’ Etat des Pays-Bas c. 1 Dampfschiff Gesellschaft 
Neptun before the Tribunal de premiére instance de Middlebourg in 1914, (43 Journal de droit 
international privé (1916), p. 657). In that case the free passage was based on treaty, not on 
the general right of innocent passage, and it was not clear whether or not the ship had come 
to rest in its passage. 
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claims convention, which took place on October 3, 1931. The United States 
was successful in one large claim, that of Marguerite de Joly de Sabla, in 
which the sum of $76,646.25 was awarded for the illegal sale of privately 
owned lands by the Government of Panama. Awards were rendered in favor 
of the United States in three cases of mob violence to American soldiers and 
sailors in the cities of Colon and Panama, and in two cases involving false 
imprisonment. An award was rendered in the case of another American 
claimant on account of lack of adequate prosecution and punishment of a 
Panaman citizen who had murdered an American citizen. A claim based 
upon an alleged denial of justice to an American citizen by the courts of 
Panama in an estate matter was rejected, as well as a small claim based upon 
an alleged breach of contract, and two other minor claims. 

The Government of Panama submitted eleven claims against the United 
States. Awards were made in a personal injury case involving the loss of a 
hand by a Panaman boy while working on a dredge in the Panama Canal 
Zone; in another case of an alleged illegal arrest and prosecution in the Canal 
Zone of a Panaman citizen who was charged with having violated the postal 
laws of the United States and whose arrest was alleged to have been brought 
about by illegal enticement into the Canal Zone; and in two other cases involv- 
ing alleged theft or destruction of property by members of the United States 
Navy on shore leave. The awards against the United States totalled only 
$3,100. 

One of the claims of Panama against the United States rejected by the 
Commission involved the right of a vessel to innocent passage through terri- 
torial waters. The vessel in question was arrested, while passing through 
the three-mile limit off the Panama Canal Zone, in connection with a prior 
collision elsewhere with an American vessel, and Panama contended that 
a vessel innocently passing through the three-mile zone without intention of 
stopping therein was immune from judicial process. The Claims Commis- 
sion held that while there is an unquestioned right on the part of merchant ves- 
sels to innocent passage through territorial waters, there is no recognized 
principle of international law which excepts such vessels from the exercise of 
local jurisdiction while so in transit. 

The most important claims of Panama were for alleged expropriation by 
the United States of lands belonging to the Government of Panama for 
which no compensation, it was contended, had been made. The United 
States maintained, on the other hand, that these lands were acquired inci- 
dentally to a general straightening of the Canal Zone line and a general ex- 
change of lands by the United States and Panama. The Claims Commission 
upheld the contention of the United States. Two claims were withdrawn by 
the Government of Panama when it appeared that the Claims Commission did 
not have jurisdiction in such cases, namely, a claim for damages in the fire 
in the City of Panama in 1906 alleged to have been caused by the negligence 
of the United States in fumigation works, and another claim involving al- 
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leged damage to lands owned by a Panaman citizen along the Canal Zone. 
A claim growing out of a collision between a vessel of the United States Navy 
and a small sailing vessel owned by a Panaman citizen was rejected for lack 
of evidence showing fault on the part of the naval vessel. : 

The work of preparing and presenting the claims of the United States and 
of defending those against it was handled by the legal staff of the Depart- 
ment of State under the direction of Mr. Green H. Hackworth, Legal Adviser. 
This is a departure from the usual method of employing a special staff of 
practitioners outside of the departmental ranks. Mr. Bert L. Hunt, of the 
Legal Adviser’s office, was Agent of the United States in charge of the trial 
of the cases. The cases of Panama were presented under the direction of 
Dr. Jorge E. Boyd, Agent for that Government. As soon as the decisions 
become available, the JourNAL expects to print the most important of them 
in its department of judicial decisions involving questions of international law. 

GrorcE A. Fincu 


BANFF MEETING OF THE INSTITUTE OF PACIFIC RELATIONS 


The Fifth Biennial Conference of the Institute of Pacific Relations met at 
Banff, Canada, from August 14 to 28. The Fourth Conference was held at 
Shanghai in 1931; the Third (Kyoto) and earlier conferences have already 
been described in this JourNaL.1. The total membership of the conference 
was 137, including representatives from Japan, China, Great Britain, the 
United States, Canada, Australia, New Zealand, Dutch East Indies, France, 
Hawaii, and the Philippines. There were also two observers from the Inter- 
national Labor Office and one from the Secretariat of the League of Nations. 

In many ways this institute differs from the numerous other organizations 
devoted to the study of international adjustments. In its sphere of interest 
it benefits from its restriction to the geographical area of the Pacific. In 
membership, it represents an extraordinarily wide selection of persons with 
individual competencies. The American group at the Banff Conference is a 
fair sample. This group contained lawyers such as Newton Baker and 
James K. Polk; economists like H. G. Moulton and Lewis L. Lorwin; there 
were Professors Shotwell, Jerome D. Greene, and Quincy Wright; Dr. Carl L. 
Alsberg, Director of the Stanford Food Research Institute; President Com- 
stock of Radcliffe; Dr. Charles K. Leith, the mineralogist; Owen Lattimore, 
explorer in the Far East; Henry R. Luce, editor and publisher of Time and 
Fortune, and Walter Millis, editorial writer, New York Herald Tribune, and 
author of The Martial Spirit; Charles J. Rhoads and Maurice Wertheim, 
bankers; James D. Mooney and Frank C. Atherton, business men; Paul 
Scharrenberg, Secretary of the California Federation of Labor, and Dr. 
Robert A. Millikan, physicist. The Chinese group was headed by the dis- 
tinguished philosopher and historian, Dr. Hu Shih, and the Japanese group by 
Dr. Inazo Nitobe, member of the House of Peers and former Under-Secretary 


1 Vol. 24 (1930), p. 369. 
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General of the League of Nations. From Great Britain and the Dominions 
were men like Sir Herbert Samuel, leader of the British Liberal Party; the 
Honorable Downie Stewart from New Zealand; Professor T. E. Gregory of the 
London School of Economics; Sir Andrew McFadyean, Commissioner of Con- 
trolled Revenues in Berlin from 1924 to 1930; the Honorable Newton W. 
Rowell and Sir Robert Falconer from Canada. It is impossible here to do 
more than suggest the diversification. 

All of these persons brought their individual experiences and skills to bear 
upon a common agenda. They were divided among four round tables of 
from thirty to forty members each. The Institute has a very proper pride in 
the technique of its preparatory work. Not only was a detailed and sugges- 
tive agenda put in the hands of every member of the conference, but each one 
was also supplied with a shelf of so-called “data papers.” These papers 
dealt with such varied subjects as “Petroleum Control in the United States,” 
“The Administration of Nauru Island,” “Textile Industry in Lancashire, 
India, China and Japan,” “Organization of News from the Far East,” 
“Planned Beet Sugar Production in Alberta,” “Comparative Study of Boy- 
cotts,” and “Facing Labor Issues in China.” It was presumed that every 
member of the round tables was familiar with these booklets. Although the 
presumption proved to be rebuttable, it was remarkable that so many of 
these studies were carefully read by a great many people. The result was 
that time was not consumed at the conference by long technical exposés of 
all of the many matters which were discussed. Nevertheless, each round 
table had at its command experts on so many different subjects that the dis- 
cussions generally proceeded on the basis of detailed factual information. 

The type of preparation and procedure definitely conditioned the nature of 
the discussions which were serious without being dull and oriented without 
being regimented. Each round table naturally drifted into separate topics of 
discussion, but all lay within the framework of the general agenda. Periodic 
meetings of the entire conference served to draw the threads together. 

Of the specific topics discussed, Manchuria was of course prominent. The 
Chinese and Japanese members, however, showed great restraint and most 
of the analysis of this thorny problem was dispassionate and objective. At- 
tention was also given to such questions as population pressures, tariffs, stand- 
ards of living, wheat and textiles, the operation of the N. R. A., ete. 

The first part of the conference was devoted to economic conflict and con- 
trol in the Pacific; the latter part to educational problems. In addition to 
the general round tables and periodic general meetings of the conference, there 
were special meetings of small groups interested in communications, in certain 
technical economic questions, and in international law. The international 
lawyers discussed extraterritoriality, boycotts (on which Professor Takaya- 
nagi had prepared an excellent “data paper’), and questions raised by an- 
other very interesting paper by Professor Takaki on “Some Considerations on 
the Future Reconstruction of Peace Machinery in the Pacific.” Here the 
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discussion turned largely on the Stimson Doctrine and on the relative merits 
of centralized peace machinery at Geneva and of regional organs in different 
parts of the world. 

At the conference, Mr. Edward C. Carter of New York was appointed 
Secretary-General of the Institute, and the Honorable Newton D. Baker was 
appointed Chairman of the Pacific Council to succeed Professor Jerome D. 
Greene. 

One’s estimate of the value of the conference and of the Institute in general 
necessarily depends upon one’s expectations. The superficial critic may be 
content to note that the conference produced no concrete plan for the solution 
of the Manchurian controversy nor even a project for reconciling the com- 
peting interests of the Lancashire, Bombay and Japanese textile industries. 
But the Institute, like the American Society of International Law, with wise 
consistency avoids the temptation to adopt resolutions. If it pursued the 
opposite policy its failure would be a foregone conclusion. Its success can be 
measured with reference to similar organizations. Rather convincing argu- 
ments can be advanced for and against the plan of assembling groups of per- 
sons for the purpose of discussing questions of more or less common interest. 
It requires, in the case of the Institute of Pacific Relations, a very consider- 
able expenditure of money and of intellectual effort. The answer to the ques- 
tion must remain a matter of personal opinion. 

Two elements in the conference of the Institute of Pacific Relations con- 
stitute, in the writer’s opinion, the indices to the value which he believes exists 
in its activities. These two elements are the personnel of the group and the 
preparatory work, to both of which attention has already been called. It 
may be an expensive method of education, but there can be little doubt of the 
educational effect of such a meeting upon many of those present. Since 
the groups included many persons of influence in different spheres of activity 
in various parts of the world who would not otherwise have such an oppor- 
tunity to familiarize themselves not only with facts but with points of view 
from all corners of the Pacific, the effort seems to the writer very much worth 
while. It is certain that a pleasanter form of education could not be devised. 

The recurring contacts at these biennial conferences and the many substan- 
tial contributions made in the “data papers” are justifications for the con- 
tinued existence of the Institute. Beyond that are the intangible benefits 
which come to the several individuals from such a close association during the 
period of a fortnight. It is easy to scoff and easy to bubble over with exces- 
sive eulogies. The Institute will undoubtedly continue its useful existence 
in spite of both the scoffers and the eulogists. 


C. Jessup 


CHRONICLE OF INTERNATIONAL EVENTS 
For THE Pertop May 16—Avaust 15, 1933 


(Including earlier events not previously noted) 


WITH REFERENCES 


Abbreviations: B. J. J. J., Bulletin de l'Institut Intermédiaire International; B. J. N., 
Bulletin of International News; C. S. Monitor, Christian Science Monitor; Clunet, Jour- 
nal du droit international; Cmd., Great Britain, Parliamentary papers; Cong. Rec., 
Congressional Record; Cur. Hist., Current History (New York Times); Europe, 
L’Europe Nouvelle; Ez. Agr. Ser., U.S. Executive Agreement Series; Geneva, A Monthly 
Review of International Affairs; G. B. Treaty Series, Great Britain Treaty Series; 
I. L. O. B., International Labor Office Bulletin; L. N. M.S., League of Nations Monthly 
Summary; L. N. O. J., League of Nations Official Journal; L. N. T. S., League of Nations 
Treaty Series; P. A. U., Pan American Union Bulletin; Press releases, U.S. State Depart- 
ment; R. A. /., Revue aéronautique internationale; 7’. ]. B., Treaty Information Bulletin, 
U.S. State Department. 


December, 1932 

29 Great Brirain—Portuaat. Exchanged ratifications of convention supplementary 
to extradition treaty of Oct. 17, 1892, signed at Lisbon Jan. 20, 1932. G.B. Treaty 
Series, No. 28 (1933). 


March, 1933 


21 France—Greece. Exchanged ratifications of arbitration agreement signed at Paris 
July 15, 1931. Text: Revue gén. de droit int. public, July—Aug. 1933, p. 525. 
April, 1933 
7  Bererum—Great Britain. Exchanged notes relating to boundary between North- 
ern Rhodesia and Belgian Congo. G.B. Treaty Series, No. 21 (1933). 


13-21 Great Brirarn—Greece. Exchanged notes regarding passports for seamen. G. B. 
Treaty Series, No. 19 (1933). 


May, 1933 


10-16 PERMANENT Court oF INTERNATIONAL Justice. Held 28th (extraordinary) session 
May 10-16, and on May 11-12 issued orders in cases of the Administration of the 
Prince von Pless; legal status of certain parts of Southeastern Greenland; judg- 
ments of the Hungarian-Czechoslovak Mixed Arbitral Tribunal, and new “ap- 
peal” case brought by the Czechoslovak Government. L. N. M. S., May, 1933, 
p. 131. Ser. A/B, No. 54-56. 


15-20 Leaaus or Nations Councit. Held 72d (extraordinary) session to consider Chaco 
dispute between Bolivia and Paraguay. L. N.O. J., June, 1933, pt. II. 


16 RoosEvE.T, FRANKLIN D. (President). Addressed message to the heads of nations 
participating in the World Economic Conference and the Disarmament Confer- 
ence asking for agreement on “four practical and simultaneous steps toward dis- 
armament.” Text: Press releases, May 20, 1933, p. 349. 7’. J. B., May, 1933, p. 2. 


17. +GuatemaLa—Honpvuras. Announced that special boundary commission had begun 
work on new frontier. Members: N. Y. Times, May 21, 1933, IV, 2. 
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18 | Untversat Posta, Union. Preparatory committee provided for in Article XIV of 
final protocol of Universal Postal Convention, met in Ottawa to examine pro- 
posals made in view of Congress of Cairo, which is to meet in 1934. Union 
postale, June, 1933, No. 6. 


19 Great Brirarn—Icetanp. Signed trade agreement in London. Times (London), 
May 20, 1933, p.11. Text: G. B. Treaty Series, No. 16 (1933), Cmd. 4331. 


22 to June 6 Leacue or Nations Councim. Held 73d session for consideration of Leticia 
dispute between Colombia and Peru, the Chaco dispute between Bolivia 
and Paraguay, the Anglo-Persian oil dispute, the situation of Jewish minority 
in Upper Silesia, and other matters. L. N. M.S., May, 1933. L. N.O. J., July, 

1933. 


22 Mexico—Prru. Resumed diplomatic relations broken off in May, 1932. N. Y. 
Times, May 23, 1933, p. 3. 


24 to July 21 Tarirr Truce. On May 24, the Council of the League of Nations adopted 
resolution appealing to all governments participating in the Monetary and Eco- 
nomic Conference to join in an agreement for a tariff truce as approved by Or- 
ganizing Committee of the Conference on May 12. Text of resolution and re- 
plies: 7. J. B., June, 1933, p. 33. Names of countries adhering with and without 
reservations: 7. J. B., July, 1933, p. 11. On July 21, Secretary Hull submitted to 
Economic Commission of World Monetary and Economic Conference sugges- 
tions relative to continuing tariff truce, reducing tariff and trade barriers, and to 
most-favored nation policy. Text: 7. J. B., July, 1933, p. 16. 


25 to Aug. 28 Leticia Dispute BeTweeN CoLoMBIA AND Peru. The League of Nations 
Council, at its 73d session, held May 22—June 6, considered the agreement signed 
by Colombia and Peru on May 25 for immediate cessation of conflict and adopted 
two draft resolutions: (1) To appoint a commission to administer the territory, 
(2) To make necessary arrangements for carrying out financial and other obliga- 
tions assumed by Colombian Government. Documents: L. N. O. J., July, 1933, 
pt. II. G neva, June—July, 1933. Cur. Hist., July—Aug., 1933, pp. 472 and 601. 
On Aug. 28, it was announced that Rio de Janeiro had been selected by Colombia 
and Peru as the place for direct negotiations in settlement of the dispute. C.S. 
Monitor, Aug. 28, 1933, p. 1. 


27 CrT1zENSHIP OF Former Russian Suspsects. Soviet Government issued decree stat- 
ing that former Russian citizens who went abroad previous to Oct. 25, 1917, and 
who have become citizens of another country or who have made application for 
citizenship in another country, are not considered citizens of the Soviet Union. 
This is supplementary to the decree of Dec. 15, 1921. Texts: Soviet Union R., 
Sept., 1933, p. 190. 


28 ArcentiNA—Cuite. Signed new customs treaty ending tariff war which caused 
closing of Transandine Railroad. Summary: N. Y. Times, June 4, 1933, p. 27. 


29 Norway—Ruwussia. Signed trade agreement in Oslo. Soviet Union R., July—Aug. 
1933, p. 167. 


30 toJunel1 Litre Entente. First annual meeting of Permanent Council of Little En- 
tente held in Prague. Instruments of ratification of the Statute signed Feb. 16 
were exchanged and a statement issued that the Council accepted the Four-Power 
Pact. It was decided to establish an Economic Council, to meet quarterly in the 
three capitals, to prepare preferential customs system. A friendly policy with 

Poland was continued. B. J. N., June 8, 1933, p. 16. N.Y. Times, June 2 and 

4, 1933. 
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31 to Aug. 25 Cuxaco Dispute BeTwEEN Bouivia aND Paracuay. On May 31, A B C— 
Peru group met at Santiago to consider renewed efforts for solution of dispute. 
N.Y. Times, June 1, 1933, p.2._ On June 27, Commission of Neutrals in Washing- 
ton, appointed under Pan American Union peace machinery, announced its 
withdrawal from further participation. Text in part: N. Y. Times, June 28, 
1933, p.1. U.S. News, July 1, 1933, p.5. Press Releases, July 1, 1933. On July 
26, Bolivia and Paraguay asked League of Nations Council to transfer negotia- 
tions to A B C—Peru group. WN. Y. Times, July 27, 1933, p.8. L.N.M.S., July, 
1933. On Aug. 3, the League of Nations Council agreed to request of Bolivia and 
Paraguay that A B C—Peru group be asked to present formula of peace. N. Y. 
Times, Aug. 4, 1933, p.1. Times (London), Aug. 4, 1933, p.9. On Aug. 25, new 
peace formula, providing for simultaneous agreement on an armistice, etc., pro- 
posed by A B C—Peru nations. Summary: N. Y. Times, Aug. 27, 1933, p. 12. 

31 MancuHurIAN Dispute. Chinese and Japanese representatives signed truce at 
Tangku providing for gradual withdrawal of troops from region between Peiping 
and the Great Wall; supplemented by agreement permitting 4,000 independent 
troops to be enrolled in the Chinese force to police the demilitarized area. Terms 
of armistice: N. Y. Times, June 1-2, 1933, pp. 1,8. Times (London), June 1, 1933, 
p. 14. For. Pol. Bulletin, Aug. 11, 1933. 


31 State DeparTMENT. Departmental order No. 550 abolished Division of Protocol 
and Division of International Conferences, and established in lieu thereof, the 
Division of Protocols and Conferences. Functions: Press releases, June 3, 1933, 
p. 416. 


31 Stimson, Henry L. Accepted presidency of Permanent Conciliation Commission 
provided for in Locarno arbitration convention. N.Y. Times, June 1, 1933, p. 3. 


June, 1933 
1-29 DISARMAMENT CONFERENCE. On June 1, the General Commission, by reason of 
the convening of the London Monetary and Economic Conference, decided to 
adjourn until July 3. On June 29, a further adjournment was taken until Oct. 
16. L.N.M.S., June, 1933, p. 144. Vdlkerbund (Geneva), July 7, 1933. 


Sanrrary AviATION Conaress. Second congress held at Madrid for special consid- 
eration of transportation by ambulance planes. Journal of Air Law, July, 1933, 
p. 422. 

Potanp—Ruwvssia. Signed agreement in Moscow for procedure of investigation of 
frontier incidents, replacing agreement of 1925. B.J. N., June 8, 1833, p. 34. 


AararIAN Srates. Conference of Eastern European agrarian states was held in 
Bucharest, attended by observers from Estonia, Greece, Latvia and Turkey as well 
as delegates from the 6 states concerned. B. J. N., June 8, 1933, p. 32. Sum- 
mary of resolutions adopted: Times (London), June 8, 1933, p. 11. 


AustTRIA—VaTICAN. Signed concordat at Vatican City. Main points: N. Y. Times, 
June 6, 1933, p.5. Times (London), June 6, 1933, p. 9. 

GeRMANY—Hunaary. Signed provisional trade agreement in Budapest. B. J. N., 
June 8, 1933. Times (London), June 6, 1933, p. 9. 

Betatum—Cuie. Signed commercial treaty in Brussels. N. Y. Times, June 18, 
1933, p. 2. 


8-30 INTERNATIONAL Lasor CoNFERENCE. Held 17th session at Geneva, with 49 states 
represented. Adopted conventions on old age and invalidity insurance, com- 
pulsory widows and orphans insurance, employment agencies, etc. J. L.O.M.S., 
June, 1933. Times (London), July 1, 1933, p. 11. 


1-5 
3 
5 
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9-21 INTERGOVERNMENTAL Depts. Correspondence exchanged between United States, 
Great Britain and other governments concerning debt payments due June 15, 
1933. Text of notes: Press releases, June 17 and 24, 1933, pp. 452 and 478. 


9  Potanp—Unitep Srates. Exchanged ratifications of treaty of friendship, com- 
merce and consular rights signed June 15, 1931. 7.J. B., June, 1933, p. 37. U.S. 
Treaty Series, No. 862. 


12 to July 27. Monetary AND Economic ConFrerENCE. Opened in London on June 12, 
67 nations being officially represented, 10 of them being non-members of League 
of Nations. On July 10-11, the Bureau adopted a report on immediate measures 
and permanent measures and continuation of work on special topics by the 
commissions. L. N. M. S., July, 1933. On July 27, the conference adjourned 
sine-die. B. JI. N., Aug. 3, 1933. Press releases, June 17-July 29, 1933. Mone- 
tary and economic conference. Journal, June 10—July 28, 1933. Text of com- 
munication by the American delegation to the Conference dated July 21, 1933. 
Press releases, Aug. 12, 1933, p. 87. 


14 MANcHUKUvOo RecocniTion. League of Nations Secretariat sent to member and 
non-member nations circular setting forth recommendations of Advisory Com- 
mittee on Manchuria on policy of non-recognition of Manchukuo. N. Y. Times, 
June 15, 1933, p.7. Geneva, July, 1933, p. 115. 


16 German SHort Term Crepits. Agreement reached between Dr. Schacht, presi- 
dent of Reichsbank, and foreign bankers committee for postponement of repay- 
ment of capital of credits covered by standstill agreement. N. Y. Times, June 


17, 1933, p. 6. 


26 Curnese Eastern Rattway. On June 26, conference on sale of railway opened in 
Tokyo with representatives of Russian, Japanese, and Manchukuoan Govern- 
ments. Times (London), June 27, 1933, p.13. N.Y. Times, June 27, 1933, p. 9. 
On June 22, Chinese Nationalist Government protested to Japan against acquisi- 
tion of railway by Manchukuo. WN. Y. Times, June 23, 1933, p. 5. 


28 to July 18 Cutna’s Reconstruction. On June 28, Chinese Government asked 
League of Nations to appoint committee to assist in national reconstruction. 
On July 18, the committee, appointed by the Council, met in Paris and ap- 
pointed Dr. Ludwig Rajchman, present Director of Health Section of League, to 
serve for one year in capacity of liaison agent attached to the National Eco- 
nomic Council of China. Geneva, Aug. 1933, p. 1933. L. N. M.S., July, 1933. 


30 DruMMoNnpD, Sir Eric. Transferred office of Secretary-General of League of Na- 
tions to his successor, M. Joseph Avenol. Geneva, July, 1933, p.120. L.N.M.S., 


June, 1933, p. 151. 


30 GeneraL CLarims Commission (U.S. anp Panama). Completed its work and ad- 
journed after adjudicating 26 claims and rendering awards favorable to United 
States in 6 cases, and awards favorable to Panama in 4 cases. Summary of cases 
and list of awards: Press releases, July 1, 1933. 


July, 1933 
1 ALBANIA—UNITED States. Postal money order convention signed 1932 came into 
force. T.J. B., June, 1933, p. 38. 


3  Leacue or Nations Councm. Held 74th (extraordinary) session to consider pro- 
posals of special committee for settlement of Chaco dispute, the demarcation 
of frontier between Syria and Iraq, and other matters. L. N. M.S., July, 1933. 
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3-5 Aaocression Derinition Pact. Convention and annex signed at London on July 3 


10 


by Afghanistan, Estonia, Latvia, Persia, Poland, Rumania, Turkey, and the 
U. 8S. 8. R., defining aggression and guaranteeing existing frontiers of Eastern 
Europe. N.Y. Times, July 4, 1933, p.9. Text: Times (London), July 4, 1933, 
p. 13. Europe, July 29, 1933, p. 731. For. Pol. Bulletin, July 21, 1933. On July 
4, a second convention defining aggression was signed by the Little Entente, 
Turkey, and Russia identical with the eight-power pact of July 3, but containing 
additional article extending to other countries the right of adherence to it. On 
July 5, a separate convention was signed between Russia and Lithuania. B./. N., 
Aug. 17, 1933, p.97. Times (London), July 4, 1933, p.13. N.Y. Times, July 6, 
1933, p. 4, and July 9,IV,1. Supp. to Soviet Union R., July—Aug. 1933. Supple- 
ment to this JouRNAL, pp. 192-195. 


Haaue Peace Patace. Dedicated new wing to be occupied by the Academy of In- 
ternational Law. WN. Y. Times, July 9, 1933, IV, 3. 


“I’m Atone” Case. Justice Willis Van Devanter, of U. S. Supreme Court, and the 
Right Hon. Lyman Poore Duff, Chief Justice of Canada, special commissioners, 
completed consideration of three questions of law which required decision, and 
submitted a joint report. 7./.B., July, 1933, p.33. Wash. Post, July 5, 1933, p. 7. 


PERMANENT Court oF INTERNATIONAL JUSTICE. Issued order in the Prince von Pless 
case. Ser. A/B, No. 57. 


Great Brirarin—Latvia. Exchanged notes relating to commercial relations. G. B. 
Treaty Series, No. 25 (1933). 


GerMANY—GreaT Britain. Exchanged notes regarding regulation of supplies of 
fish to the United Kingdom market. G. B. Treaty Series, No. 22 (1933). 


Great Brirarn—Norway. Exchanged ratifications in Oslo of trade agreement of 
May 15, 1933. B.J. N., July 20, 1933, p. 28. 


GerMANY—VatTicAN. Concordat binding German clergy against taking part in 
politics and recognizing “Catholic action” as non-political organization initialed 
at Rome. N.Y. Times, July 9, 1933, p.3. Summary: Times (London), July 24, 
1933, p. 11. 


Austria—Canapa. New trade agreement came into force. Wash. Post, July 11, 
1933, p. 1. 


10-23 INTELLECTUAL CoGpERATION. International Committee on Intellectual Codpera- 


tion met in Geneva to consider revision of school books, education by radio, 
travel and student exchanges, educational films, etc. A subcommittee was cre- 
ated to deal with social and political science. Geneva, Aug., 1933, p. 134. 
L.N.M.S., July, 1933. 


10-Aug.9 Rapio Conrerence. First North and Central American regional radio con- 
ference held in Mexico City for discussion of allocation of radio frequencies and 
broadcasting channels, etc. N.Y. Times, July 11, 1933, p.6. Summary of report 
with recommendations adopted: Press releases, Aug. 12, 1933, p. 93. 


Eston1A—GreaT Britain. Exchanged notes regarding commercial relations. G.B. 
Treaty Series, No. 27 (1933). 


Four-Power Pacr. Plan proposed by Signor Mussolini to secure collaboration to 
promote understanding, codperation, and peace for a long period, was initialed 
at Rome on June 7 and signed at Rome on July 15 by Italy, France, Germany, 
and Great Britain. Text of Mussolini draft of March, 1933, Deladier draft of 
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May, 1933, and final draft of June, 1933. B.J. N., June 22, 1933. 7.J. B., June, 
1933, p. 42. G. B. Misc. No. 3 (1933). 


IraLy—Rumania. Treaty of friendship signed Sept. 26, 1926, prolonged for 6 
months. Times (London), July 18, 1933, p. 13. 


Saar Puesiscite. Saar Governing Commission issued proclamation concerning 
plebiscite to be held in January, 1935, by which Saar population will decide 
whether the Saar is to be re-annexed to Germany, return to its present status 
under the League of Nations, or be annexed to France. Summary: Times (Lon- 
don), July 21, 1933, p.15. B. J. N., Aug. 3, 1933, p. 23. 


FraNnce—Spain. Signed commercial agreement in Paris granting mutual trade 
concessions. C.S. Monitor, July 22, 1933, p.3. N.Y. Times, July 24, 1933, p. 2. 


Sriver Pact. Signed in London by 8 nations attending World Economic Confer- 
ence (Australia, Canada, United States, Mexico, Peru, India, China, Spain). 
Text: N. Y. Times, July 23, 1933, p. 16. 


Russia—Spain. Spain formally extended recognition to the Soviet Union and ex- 
changed notes with Russia on recognition and proposed trade agreement. WN. Y. 
Times, July 28-29, pp.1 and 6. Soviet Union R., Sept. 1933, p. 192. 


SourH American ANTI-War Treaty. Brazil agreed to become signatory to pact 
for South American peace proposed in November, 1932, by the Argentine Min- 
ister for Foreign Affairs. B.J. N., Aug. 3, 1933, p. 11. 


August, 1933 


CoGRDINATION AGREEMENT BETWEEN THE DEPARTMENTS OF STATE AND COMMERCE. 
Signed by Acting Secretary of State and the Secretary of Commerce, providing 
for codrdination of activities of the Foreign Service officers of the State Depart- 
ment and commercial attachés and trade commissioners of the Commerce De- 
partment in the promotion of American foreign trade. Text: Press releases, Aug. 
26, 1933, p. 123. 


Danzic—Po.anp. Signed agreement regulating position of Polish nationals in 
Danzig, and the use of the port by Poland. Times (London), Aug. 7, 1933, p. 10. 
N.Y. Times, Aug. 6, 1933, p. 4. 


Haitr—Unirep States. Signed arrangement in Port-au-Prince for evacuation of 
marines to begin Oct. 1, 1934. Text: N. Y. Times, Aug. 8, 1933, p.1. Press re- 
leases, Aug. 19, 1933, p. 103. 


INTERNATIONAL CONVENTIONS 


ACCIDENT PREVENTION ON Suips. Geneva, June 21, 1929. Revision, 1932. 
Ratification deposited: Uruguay. T7'.I. B., July, 1933, p. 30. 


AiriaL NavicaTion. Paris, Oct. 13, 1919. Protocol of Amendments, Paris, June 15 and 


Dec. 11, 1929. 


Accession: 


Iraq. T.I. B., June, 1933, p. 9. 


Ratification: 


Uruguay. T7.J. B., July, 1933, p. 7. 


AGGRESSION DEFINITION Pact. London, July 3, 1933. 
Signatures and text: Afghanistan, Estonia, Latvia, Persia, Poland, Rumania, Turkey, 


Russia. Times (London), July 4, 1933, p. 13. Europe, July 29, 1933, p. 731. This 
JOURNAL, Supplement, p. 192. 
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AaaGression DeFIniTION Pact. 2d, London, July 4, 1933. 

Signatures and text: Little Entente (Czechoslovakia, Rumania, and Yugoslavia), 
Turkey, and Russia. Europe, July 29, 1933, p. 731. B. J. N., Aug. 17, 1933, p. 6. 
Foreign Policy Bulletin, July 21, 1933. Supplement to this JourNAL, p. 194. 

Adhesion: 

Finland. July 23, 1933. B.J. N., Aug. 3, 1933, p. 12. Soviet Union R., Sept., 1933, 
p. 193. 


AGRICULTURAL WorkKERS ASSOCIATION. Geneva, Nov. 12, 1921. 
Ratifications deposited: Colombia and Uruguay. T. J. B., July, 1933, p. 25. 


Aurens Status. Havana, Feb. 20, 1928. 
Rattfication deposited: Costa Rica. June 7, 1933. B., June, 1933, p. 8. 


ARMAMENTS TrucE. Geneva, Sept. 29, 1931. 
Renewal: Germany. L.N.O.J., March, 1933, p. 401. 


AsyLUM CoNVENTION. Havana, Feb. 20, 1928. 
Ratification deposited: Costa Rica. June 7, 1933. T7.J.B., June, 1933, p. 7. 


CenTRAL AMERICAN Peace AND AMITY. Washington, Feb. 7, 1923. 
Denunciation: Salvador. Aug. 24, 1933. N.Y. Times, Aug. 25, 1933, p.6. Wash. Post, 
Aug. 25, 1933, p. 7. 


CHINESE Courts IN SHANGHAI. Nanking, Feb. 17, 1930. 
Declaration of renewal: Nanking Government. Feb. 8, 1933. G. B. Treaty Series, No. 
20 (1933). 


Civi, War. Havana, Feb. 20, 1928. 
Ratification deposited: Costa Rica. June 7, 1933. T.J. B., June 1933, p. 4. 


CoMMERCIAL AVIATION CONVENTION. Havana, Feb. 20, 1928. 
Ratifications deposited: 
Honduras. June 15, 1933. 7. J. B., June, 1933, p. 9. 
Costa Rica. June 16, 1933. 7. J. B., July, 1933, p. 7. 


CopyriGHt CoNvENTION. Buenos Aires, Aug. 11,1910. Revision. Havana, Feb. 20, 1928. 
Ratification deposited: Costa Rica. June 16, 1933. T.J. B., July, 1933, p. 20. 


CorpyricHt UNION. Berne, Sept. 9, 1886. Revision. Berlin, Nov. 13, 1908. Rome, June 
2, 1928. 
Adhesions: 
Brazil. April 3, 1933. 
Monaco. April 21, 1933. Droit d’auteur, May-June, 1933. 
Ratification: 
France. June 29,1933. Droit d'auteur, July 15, 1933, p. 83. 


CoprrigHt Union. Berne, Sept. 9, 1886. Revision. Berlin, Nov. 13, 1908. Protocol. 
Berne, March 20, 1914. 
Adhesion (with reservations): Turkey. Droit d’auteur, Jan. 15, 1933, p. 3. 


CoUNTERFEITING CURRENCY AND Prorocot. Geneva, April 20, 1929. 
Ratifications deposited: 
Cuba. June 13, 1933. 
Hungary. June 14, 1933. 7. J. B., July, 1933, p. 21. 


Customs ForMALITIES AND Protocot. Geneva, Nov. 3, 1923. 
Adhesion: Iraq. May 13, 1933. T.J. B., June, 1933, p. 37. 


Dretomatic Orricers. Havana, Feb. 20, 1928. 
Ratification deposited: Costa Rica. June 7, 1933. T.J. B., June, 1933, p. 41. 
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Economic Sratistics AND Protocot. Geneva, Dec. 14, 1928. 
Accession: Netherlands Indies (with reservations). May 5, 1933. L. N. O. J., June, 
1933. T.J.B., June, 1933, p. 39. 


E1cHt-Hovur Day. Washington, Nov. 28, 1919. 
Ratifications deposited: Colombia and Uruguay. T7.J.B., July, 1933, p. 23. 


EMPLOYMENT (FINDING) FoR SEAMEN. Genoa, July 10, 1920. 
Ratifications deposited: Colombia and Uruguay. T'. J. B., July, 1933, p. 25. 


EMPLOYMENT OF CHILDREN AT SEA. Genoa, July 9, 1920. 
Ratifications deposited: Colombia and Uruguay. T'./.B., July, 1933, p. 25. 


EMPLOYMENT OF CHILDREN IN AGRICULTURE. Geneva, Nov. 16, 1921. 
Ratification deposited: Uruguay. T7'. 1]. B., July, 1933, p. 26. 


EMPLOYMENT OF CHILDREN IN INDUSTRY. Washington, Nov. 28, 1919. 
Ratifications deposited: Colombia and Uruguay. TJ. B., July, 1933, p. 24. 


EMPLOYMENT OF CHILDREN IN Non-INDUSTRIAL EMPLOYMENT. Geneva, April 30, 1932. 
Ratification deposited: Uruguay. T.J. B., July, 1933, p. 31. 


EMPLOYMENT OF YOUNG PERSONS AS TRIMMERS AND Stroxers. Geneva, Nov. 11, 1921. 
Ratifications deposited: Colombia and Uruguay. 7./.B., July, 1933, p. 27. 


Forcep Lasor. Geneva, June 28, 1930. 
Ratification deposited: Chile. T.J. B., July, 1933, p. 30. 


Four-Power Pact. Rome, July 15, 1933. 
Signatures: Germany, France, Great Britain, and Italy. Text: 7. J. B., June, 1933, 
p.42. G.B. Misc. No.3 (1933). Revue de droitint. (Paris), Apr—June, 1933, p. 709. 


Hacue Convention No. I (Pacific Settlement). Oct. 18, 1907. 
Ratification deposited: Paraguay. Apr. 25, 1933. 7. J. B., June, 1933, p. 2. 


HeattH INSURANCE FOR AGRICULTURAL WorKERS. Geneva, June 15, 1927. 
Ratifications deposited: Colombia and Uruguay. T. J. B., July, 1933, p. 29. 


HeattH INSURANCE FoR WorRKERS IN INDUSTRY, COMMERCE, AND HovuseHOLD EMPLoy- 
MENT. Geneva, June 15, 1927. 
Ratifications deposited: Colombia and Uruguay. 17’. J. B., July, 1933, p. 29. 


Hours or Work IN COMMERCE AND Orrices. Geneva, June 28, 1930. 
Ratification deposited: Uruguay. T. J. B., July, 1933, p. 30. 


Hypravutic Pewer. Geneva, Dec. 9, 1923. 
Ratification: Hungary. Mar. 20, 1933. L. N.O.J., May, 1933. 


InpusTRIAL Property. Revision. Washington, 1911. The Hague, Nov. 6, 1925. 
Adhesion: Liechtenstein. July 14, 1933. 7.J.B., July, 1933, p. 22. 


INSPECTION OF Emiacrants. Geneva, June 5, 1926. 
Ratifications deposited: Colombia and Uruguay. T. J. B., July, 1933, p. 28. 


INTER-AMERICAN CONCILIATION. Washington, Jan. 5, 1929. 


Ratifications deposited: 

Dominican Republic. Dec. 9, 1932. 

Ecuador. Feb. 22, 1933. 

Haiti. April 18, 1933. 

Nicaragua. Jan. 11, 1933. 

Panama. Feb. 20, 1933. 7. J. B., June, 1933, p. 2. 
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Litrte ENTENTE Statute. Geneva, Feb. 16, 1933. 

Signatures and text: 
Benes (Czechoslovakia). 
Jevtitch (Yugoslavia). 
Titulesco (Rumania). Europe, March 4, 1933, p. 215. Cur. Hist., May, 1933, p. 200. 

R.G.D.1. P., July—Aug. 1933, p. 527. 

Rattfications exchanged: 

May 30, 1933. Times (London), May 31, 1933, p. 14. B.J. N., June 8, 1933, p. 16. 


Loap Ling Convention. London, July 5, 1930. 
Ratification deposited: Chile. T. J. B., July, 1933, p. 31. 


Maternity CoNVENTION. Washington, Nov. 28, 1919. 
Rattfications deposited: Colombia and Uruguay. 7’. J. B., July, 1933, p. 24. 


MepicaL EXAMINATION OF YOUNG Persons EmMpLoyen at Sea. Geneva, Nov. 10, 1921. 
Ratifications deposited: Colombia and Uruguay. T. J. B., July, 1933, p. 27. 


MERCHANDISE Marks. Madrid, April 14, 1891. Revision, Washington, June 2, 1911. 
The Hague, Nov. 6, 1925. 
Adhesion: Liechtenstein. T.]. B., July, 1933, p. 23. 


Minimum Wace-Frxinc MacHINery. Geneva, June 16, 1928. 
Ratifications deposited: Chile, Colombia, and Uruguay. I. B., July, 1933, p. 29. 


Motor VEHICLES TAXATION. Geneva, March 30, 1931. 
Accession: Yugoslavia. May 9, 1933. L.N.O.J., June, 1933. 
Ratification: Luxemburg. March 31, 1933. L. N.O.J., May, 1933. 


Narcotics. Geneva, July 13, 1931. 
Came into force for 30 countries on July 9, 1933. (List of states): L. N. M.S., July, 
1933, p. 171. 


Proclaimed in United States on July 10. N.Y. Times, July 10, 1933, p.15. U.S. Treaty 
Series, No. 863. Press Releases, July 15, 1933, p. 21. 


Night Work In Bakeries. Geneva, June 8, 1925. 
Ratifications deposited: Chile, Colombia, and Uruguay. T’. J. B., July, 1933, p. 27. 


Nicgut Work ror WoMEN. Washington, Nov. 28, 1919. 
Ratifications deposited: Colombia and Uruguay. TJ. B., July, 1933, p. 24. 


Nigot Work or YounG Persons. Washington, Nov. 28, 1919. 
Ratification deposited: Uruguay. T.J. B., July, 1933, p. 24. 


Optum ConvENTION. 2d, Geneva, Feb. 19, 1925. 
Accession: Turkey. April 3, 1933. L.N.O.J., May, 1933, p. 653. 
Ratification deposited: Chile. April 11,1933. 7. J.B., May, 1933, p. 12. 


Oprum Smoxrina. Bangkok, Nov. 27, 1931. 
Ratifications: 
Great Britain and Northern Ireland. April 3, 1933. L. N.O.J., May, 1933. 
France and Netherlands. L. N. O. J., June, 1933. 


Orroman Dest AGREEMENT. Paris, Dec. 14, 1932. 
Ratification: Turkey. May 29, 1933. B.J. N., June 8, 1933, p. 32. 


Pan AMERICAN ARBITRATION TREATY. Santiago, May 3, 1923. 
Ratification deposited: Nicaragua. T. J. B., June, 1933, p. 2. 


Pan American Sanrrary Cope. Havana, Nov. 14, 1924. 
Ratification deposited: Guatemala. T. J. B., July, 1933, p. 4. 
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Pan AMERICAN Sanitary Cope. Havana, Nov. 14, 1924. Protocol. Lima, Oct. 19, 1927. 
Ratification deposited: Venezuela. April 26, 1933. 7.J.B., June, 1933, p. 7. 


Pan AMERICAN UNION. Havana, Feb. 20, 1928. 
Ratification deposited: Costa Rica. June 7, 1933. T.J. B., June, 1933, p. 6. 


PERMANENT Court OF INTERNATIONAL JUSTICE. Optional Clause. Geneva, Dec. 16, 1920. 
Adhesion (renewal): Germany. July 5,1933. B.J.N., July 20, 1933, p.28. L.N.M.S., 


July, 1933, p. 175. 
Ratification deposited: Paraguay. May 11,1933. T.J.B., May, 1933,p.2. L.N.M.S., 


May, 1933, p. 133. 
PERMANENT Court OF INTERNATIONAL JusTICE. Protocol of Revision of Statute. Geneva, 


Sept. 14, 1929. 
Ratification deposited: Paraguay. May 11,1933. T./.B., May, 1933,p.2. L.N.M.S., 


May, 1933, p. 133. 
PERMANENT Court oF INTERNATIONAL JUSTICE. Protocol of Signature. Geneva, Dec. 16, 


1920. 
Ratification deposited: Paraguay. May 11,1933. T./.B., May, 1933,p.2. L.N.M.S., 


May, 1933, p. 132. 


PREVENTION OF War. Geneva, Sept. 26, 1931. 
Ratification: Netherlands. May 30, 1933. L. N.O.J., June, 1933. 


Prisoners oF War. Geneva, July 27, 1929. 
Ratification deposited: Chile. June 1, 1933. 7.J. B., June, 1933, p. 6. 


PrivATE INTERNATIONAL Law. Havana, Feb. 13, 1928. 
Ratification deposited: Ecuador. May 31, 1933. T.J. B., June, 1933, p. 4. 


RaDIOTELEGRAPH CONVENTION AND REGULATIONS. Washington, Nov. 25, 1927. 
Ratification deposited: Argentina. May 15, 1933. 7. J. B., May, 1933, p. 19. 


Rep Cross. Geneva, July 27, 1929. 
Ratification deposited: Chile. June 1, 1933. T7.J. B., June, 1933, p. 6. 


REPATRIATION OF SEAMEN. Geneva, June 23, 1926. 
Ratifications deposited: Colombia and Uruguay. T. J. B., July, 1933, p. 29. 


RuMANIAN Apvisory CodperATION. Geneva, Jan. 28, 1933. 
Ratification: Rumania. May 18, 1933. L. N. O. J., June, 1933. 


SANITARY CoNVENTION. Paris, Jan. 17, 1912. Revision. Paris, June 21, 1926. 
Ratification: Venezuela. June 13, 1933. 7. J. B., July, 1933, p. 4. 


SEAMEN’s ARTICLES OF AGREEMENT. Geneva, June 24, 1926. 
Ratifications deposited: Colombia and Uruguay. T. J. B., July, 1933, p. 28. 


TarirF Truce. London, May 12, 1933. 
Adhesions (without reservations) : 
Austria, Brazil, Canada, Cuba, Czechoslovakia, Denmark, Dominican Republic, 
Egypt, Salvador, Ethiopia, Finland, Greece, Guatemala, Iceland, Iraq, Luxemburg, 
New Zealand, Paraguay, Peru, Rumania, Russia, Uruguay, Venezuela. 


Adhesions (with reservations or declarations) : 

Afghanistan, Albania, Bolivia, Bulgaria, Chile, China, Danzig, Ecuador, Hungary, 
India, Japan, Mexico, Persia, Poland, Portugal, Siam, Spain, Switzerland, South 
Africa, Yugoslavia. 7. J. B., July, 1933, p. 11. L. N. M. S., July, 1933, p. 163. 
N.Y. Times, June 29, 1933, p. 2. 
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TraDE Marks Registration. Madrid, April 14, 1891. Revision. Washington, June 2, 
1911. 
Adhesion: Liechtenstein. T. J. B., July, 1933, p. 22. 


TraDE RestrIcTIONS CONVENTION AND Prorocot. Geneva, Nov. 8, 1927. Supplementary 
Agreement. Geneva, July 11, 1928. Protocol Concerning Its Entry into Force. 
Paris, Dec. 20, 1929. 

Text: U.S. Treaty Series, No. 811. 
Withdrawal: 
United States. June 29, 1933. 
Great Britain. June 14, 1933. 7. J. B., June, 1933, p. 32. 


UNEMPLOYMENT CONVENTION. Washington, Nov. 28, 1919. 
Ratifications deposited: Chile, Colombia, Uruguay. T. J. B., July, 1933, p. 23. 


UNEMPLOYMENT INDEMNITY IN Case or Loss or Suip. Genoa, July 9, 1920. 
Ratifications deposited: Colombia and Uruguay. T7./.B., July, 1933, p. 25. 


WEEKLY Rest 1nN INpustry. Geneva, Nov. 17, 1921. 
Ratifications deposited: Colombia and Uruguay. T’. J. B., July, 1933, p. 26. 


WEIGHT oF PacKaGes ON VESSELS. Geneva, June 21, 1929. 
Ratifications deposited: Chile and Uruguay. T. J. B., July, 1933, p. 30. 


WHaLina. Geneva, Sept. 24, 1931. 
Ratifications deposited: 
Netherlands. May 30, 1933. L.N.O.J., June, 1933. 
Italy. June 12, 1933 (with reservation). 7. J. B., July, 1933, p. 22. 


Wuire Leap 1n Paint. Geneva, Nov. 19, 1921. 
Ratification: Venezuela. L. N. O. J., June, 1933. 
Ratifications deposited: Colombia and Uruguay. T’. /. B., July, 1933, p. 26. 


Wuite Stave Trape. Geneva, Sept. 30, 1921. 
Ratification: Persia. March 28, 1933. L. N.O.J., May, 1933, p. 653. 


WorKMEN’s CoMPENSATION FOR ACCIDENTS. Geneva, June 10, 1925. 
Ratifications deposited: Colombia and Uruguay. T. J. B., July, 1933, p. 28. 


WorKMEN’s CoMPENSATION FoR AccIDENTS (Equality of Treatment). Geneva, June 5, 
1925. 
Ratifications deposited: Colombia and Uruguay. T. /. B., July, 1933, p. 28. 


WorKMEN’s CoMPENSATION FOR OccUPATIONAL Diseases. Geneva, June 10, 1925. 
Ratifications deposited: Chile, Colombia, and Uruguay. T’. J. B., July, 1933, p. 27. 


WorKMEN’s CoMPENSATION IN AGRICULTURE. Geneva, Nov. 12, 1921. 
Ratifications deposited: Colombia and Uruguay. T’. J. B., July, 1933, p. 26. 
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SUPREME COURT OF THE UNITED STATES 


Davin Burnet, Commissioner of Internal Revenue, Petitioner, v. ERNEST 
Brooks, Harotp Witson Brooks and WALTER DoucLas Brooks, as 
Executors of the Will of Ernest Augustus Brooks.? 


[March 13, 1933] 


As a nation with all the attributes of sovereignty, the United States is vested with 
all the powers of government necessary to maintain an effective control of interna- 
tional relations. 

Taxation by one nation of securities belonging to a nonresident alien which are 
physically within its jurisdiction violates no principle of international law. 

The remedy for multiple taxation resulting from several nations having jurisdiction 
to tax the same interest on distinct grounds,—citizenship, domicile, source of income, 
situs,—is by international negotiation and convention. 

The United States is as competent as other nations to enter into such negotiations and 
become a party to such conventions, unless a limitation upon its sovereign power in 
that regard is necessarily found to be imposed by its own Constitution. 

A tax by the United States on securities and bank accounts owned by a nonresident 
alien but kept in this country, being within the Federal taxing power and not being 
arbitrary or confiscatory, is consistent with the due process clause of the Fifth Amend- 
ment. 

The principle that one State of the Union may not tax securities kept in the State 
but owned by a resident of another State, is a limitation due to the relations of the States 
to each other in our constitutional system, and has no application to the power of the 
Federal Government to tax the property of a nonresident alien. 


Mr. Chief Justice Hughes delivered the opinion of the court. 

Respondents contested the determination of the Commissioner of Internal 
Revenue in including in the gross estate of decedent certain intangible prop- 
erty. Decedent, who died in October, 1924, was a subject of Great Britain 
and a resident of Cuba. He was not engaged in business in the United 
States. The property in question consisted of securities, viz., bonds of for- 
eign corporations, bonds of foreign governments, bonds of domestic corpora- 
tions and of a domestic municipality, and stock in a foreign corporation, and 
also of a balance of a cash deposit.2, Some of the securities, consisting of a 
stock certificate and bonds, were in the possession of decedent’s son in New 
York City, who collected the income and placed it to the credit of decedent 
in a New York bank. Other securities were in the possession of Lawrence 
Turnure & Company in New York City who collected the income and 


1288 U.S. 378 (Preliminary Print). 

2 The property was scheduled as follows: 
(a) Bonds of foreign corporations and accrued interest............. $24,384.97 
(b) Bonds of foreign governments and accrued interest............. 55,610.49 
(c) Bonds of domestic corporations and accrued interest 460,315.32 
(d) Bonds of a domestic municipality and accrued interest.......... 15,073. 57 
(e) Stock in a foreign corporation (Cuban) 50,000.00 
(f) Cash on deposit with Lawrence Turnure & Company........... 14,517.98 
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credited it to decedent’s checking account, which showed the above men- 
tioned balance in his favor. None of the securities was pledged or held for 
any indebtedness. Finding these facts, the Board of Tax Appeals decided 
that the property should not be included in the decedent’s gross estate for 
the purpose of the Federal Estate Tax (22 B. T. A. 71), and the decision 
was affirmed by the Circuit Court of Appeals. 60 F. (2d) 890. This Court 
granted certiorari, 287 U. S. 594. 

The provisions governing the imposition of the tax are found in the Rev- 
enue Act of 1924, c. 234, 43 Stat. 253, 303-307, and are set forth in the 
margin.* Two questions are presented,—(1) whether the property in ques- 
tion is covered by these provisions, and (2) whether, if construed to be 
applicable, they are valid under the Fifth Amendment of the Federal Con- 
stitution. The decisions below answered the first question in the negative. 

First. ‘The first question is one of legislative intention. In the case of a 
nonresident of the United States, that part of the gross estate was to be re- 
turned and valued “which at the time of his death is situated in the United 


3 Sec. 301. (a) In lieu of the tax imposed by Title IV of the Revenue Act of 1921, a tax 
equal to the sum of the following percentages of the value of the net estate (determined as 
provided in section 303) is hereby imposed upon the transfer of the net estate of every dece- 
dent dying after the enactment of this Act, whether a resident or nonresident of the United 
States: (rates follow) .. . 

Sec. 302. The value of the gross estate of the decedent shall be determined by including 
the value at the time of his death of all property, real or personal, tangible or intangible, 
wherever situated— 

(a) To the extent of the interest therein of the decedent at the time of his death which 
after his death is subject to the payment of the charges against his estate and the expenses 
of its administration and is subject to distribution as part of his estate; . . . 

Sec. 303. For the purpose of the tax the value of the net estate shall be determined— 

(a) In the case of a resident, by deducting from the value of the gross estate—. . . 

(b) In the case of a nonresident, by deducting from the value of that part of his gross 
estate which at the time of his death is situated in the United States— 

(1) That proportion of the deductions specified in paragraph (1) of subdivision (a) of 
this section which the value of such part bears to the value of his entire gross estate, wherever 
situated, but in no case shall the amount so deducted exceed 10 per centum of the value of 
that part of his gross estate which at the time of his death is situated in the United 
States; ... 

(c) No deduction shall be allowed in the case of a nonresident unless the executor includes 
in the return required to be filed under section 304 the value at the time of his death of that 
part of the gross estate of the nonresident not situated in the United States. 

(d) For the purpose of Part I of this title, stock in a domestic corporation owned and held 
by a nonresident decedent shall be deemed property within the United States, . . . 

(e) The amount receivable as insurance upon the life of a nonresident decedent, and any 
moneys deposited with any person carrying on the banking business, by or for a nonresident 
decedent who was not engaged in business in the United States at the time of his death, shall 
not, for the purpose of Part I of this title, be deemed property within the United States. . . . 

Sec. 304. (a) . . . The executor shall also, at such times and in such manner as may be 
required by regulations made pursuant to law, file with the collector a return under oath in 
duplicate, setting forth (1) the value of the gross estate of the decedent at the time of his 
ams or, in case of a nonresident, of that part of his gross estate situated in the United 

tates; . . . 
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States.” In interpreting this clause, regard must be had to the purpose in 
view. The Congress was exercising its taxing power. Defining the subject 
of its exercise, the Congress resorted to a general description referring to 
the situs of the property. The statute made no distinction between tangible 
and intangible property. It did not except intangibles. It did not except 
securities. Save as stated, it did not except debts due to a nonresident from 
resident debtors. As to tangibles and intangibles alike, it made the test 
one of situs, and we think it is clear that the reference is to property which, 
according to accepted principles, could be deemed to have a situs in this 
country for the purpose of the exertion of the Federal power of taxation. 
Again, so far as the intention of the Congress is concerned, we think that the 
principles thus impliedly invoked by the statute were the principles thereto- 
fore declared and then held. It is quite inadmissible to assume that the 
Congress exerting Federal power was legislating in disregard of existing 
doctrine, or to view its intention in the light of decisions as to State power 
which were not rendered until several years later. The argument is pressed 
that the reference to situs must, as to intangibles, be taken to incorporate the 
principle of mobilia sequunter personam and thus, for example, that the bonds 
here in question though physically in New York should be regarded as situated 
in Cuba where decedent resided. But the Congress did not enact a maxim. 
When the statute was passed it was well established that the taxing power 
could reach such securities in the view that they had a situs where they were 
physically located. As securities thus actually present in this country were 
regarded as having a situs here for the purpose of taxation, we are unable to 
say that the Congress in its broad description, embracing all property “sit- 
uated in the United States,” intended to exclude such securities from the gross 
estate to be returned and valued. 

The general clause with respect to the property of nonresidents “situated 
in the United States” is found in the provisions for an Estate Tax of the Rev- 
enue Act of 1916, Sec. 203 (b), 39 Stat. 778, and was continued in the Revenue 
Acts of 1918, Sec. 403 (b), 40 Stat. 1098; of 1921, Sec. 403 (b), 42 Stat. 280; 
and of 1924, Sec. 303 (b), the provision now under consideration. Before the 
phrase was used in the Act of 1916, this court, in passing upon questions arising 
under the inheritance tax law of June 13, 1898, Sec. 29, 30 Stat. 464 (in a case 
where the decedent had left “certain Federal, municipal and corporate bonds” 
in the custody of his agents in New York), recognized that the property would 
not have escaped the tax, had it been imposed in apt terms, in the view that 
the property was intangible and belonged to a nonresident. Eidman v. 
Martinez, 184 U. S. 578, 582. While that statute was found to be inap- 
plicable, as the property had not passed, within the limitations of the statute, 
“by will or by the intestate laws of any State or Territory,” the opinion con- 

ceded the power of Congress “to impose an inheritance tax upon property in 


4The case of Blackstone v. Miller, 188 U. S. 189, was not overruled until 1930. See 
Farmers’ Loan & Trust Co. v. Minnesota, 280 U. S. 204, 209. 
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this country, no matter where owned or transmitted.” Jd., p. 592. We see 
no reason to doubt that it was with this conception of its power that the Con- 
gress enacted the later provisions for an estate tax in the case of nonresidents. 
And before the Revenue Act of 1921 was passed, we had stated the principles 
deemed controlling in DeGanay v. Lederer, 250 U. S. 376, in construing the 
provision of the Income Tax Law of 1913, 38 Stat. 166, imposing a tax 
upon the net income “from all property owned . . . in the United States 
by persons residing elsewhere.” The decision was upon a certified question 
with respect to the income of a citizen and resident of France from stocks, 
bonds, and mortgages secured upon property in the United States, where the 
owner’s agent in the United States collected and remitted the income and had 
“physical possession of the certificates of stock, the bonds and the mortages.” 
The court said,— 


The question submitted comes to this: Is the income from the stock, 
bonds and mortgages, held by the Pennsylvania Company [the agent], 
derived from property owned in the United States? A learned argu- 
ment is made to the effect that the stock certificates, bonds and mort- 
gages, are not property, that they are but evidences of the ownership 
of interests which are property; that the property, in a legal sense, rep- 
resented by the securities, would exist if the physical evidences thereof 
were destroyed. But we are of opinion that these refinements are not 
decisive of the congressional intent in using the word “property” in this 
statute. Unless the contrary appears, statutory words are presumed 
to be used in their ordinary and usual sense, and with a meaning com- 
monly attributable to them. To the general understanding and with 
the common meaning attached to such descriptive terms, bonds, mort- 
gages and certificates of stock are regarded as property. By State and 
Federal statutes they are often treated as property, not as mere evi- 
dences of the interests which they represent. 


Having no doubt “that the securities, herein involved, are property,” the 
court proceeded to the question,— 


Are they property within the United States? It is insisted that the 
maxim mobilia sequunter personam applies in this instance and that 
the situs of the property was at the domicile of the owner in France. 
But this court has frequently declared that the maxim, a fiction at most, 
must yield to the facts and circumstances of cases which require it; and 
that notes, bonds and mortgages may acquire a situs at a place other 
than the domicile of the owner, and be there reached by the taxing 
authority. 


Then, describing the location of the certificates of stock, bonds and mortgages 
in question in the possession of the agent in Philadelphia, the court con- 
cluded that the securities constituted “property within the United States 
within the meaning of Congress as expressed in the statute under considera- 
tion.” ‘The reference in the statement of this conclusion to the authority of 
the agent to sell, invest and reinvest was by way of emphasis and is not to be 
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taken as importing a necessary qualification. The court answered the ecerti- 
fied question in the affirmative. Id., pp. 380-383. 

Under the Revenue Act of 1916, the Commissioner of Internal Revenue 
ruled “that Congress has the power and evidenced an intention” in that act 
“to impose a tax upon bonds, both foreign and domestic, owned by a non- 
resident decedent, which bonds are physically situate in the United States” 
and that “such bonds must be returned as a portion of his gross estate.” 
T. D. 2530. The regulations promulgated by the Treasury Department 
under the Revenue Act of 1918, interpreting the words “situated in the United 
States,” contained the following: 


The situs of property, both real and personal, for the purpose of the 
tax is its actual situs. Stock in a domestic corporation, and insurance 
payable by a domestic insurance company, constitute property situated 
in the United States, although owned by, or payable to, a nonresident. 
A domestic corporation or insurance company is one created or or- 
ganized in the United States. Bonds actually situated in the United 
States, moneys on deposit with domestic banks and moneys due on open 
accounts by domestic debtors constitute property subject to tax. (Reg- 
ulations No. 37, Art. 60, T. D. 2378, 2910, 3145.) 


This provision, in substance, as to bonds and moneys due (other than in- 
surance moneys and bank deposits which were made the subject of a special 
statutory provision), was repeated in the regulations under the Revenue Act 
of 1921, as follows: 


Bonds actually within the United States, moneys due on open accounts 
by domestic debtors, and stock of a corporation or association created 
or organized in the United States, constitute property having its situs 
in the United States. (Regulations No. 63, Art. 53, T. D. 3384.) 


We find no ground for questioning the intention of the Congress, when in the 
Revenue Act of 1924 it reénacted the provision as to the property of nonresi- 
dents “situated in the United States,” to impose the tax with respect to bonds 
physically within the United States and stock in domestic corporations. 
Brewster v. Gage, 280 U. S. 327, 337. 

The argument is pressed that the regulations above quoted are silent as to 
stock owned by nonresidents in foreign corporations when the certificates of 
stock are held within the United States. We think that the omission is in- 
conclusive. It may be more fairly said that the express terms of these regula- 
tions did not go far enough, rather than that, so far as they did go, they failed 
to express the legislative intent. In the view which identifies the property in- 
terest with its physical representative, no sufficient reason appears for hold- 
ing that bonds were intended to be included, and not certificates of stock, if 
these were physically in the United States at the time of death. See DeGanay 
v. Lederer, supra; Disconto-Gesellschaft v. United States Steel Corporation, 
267 U.S. 22, 28,29. The regulations adopted under the Revenue Act of 1924 
expanded the provision as to the “situs of property of nonresident decedents” 
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so as to include stock in foreign corporations when the certificates were held 
here, by providing, — 


Real estate within the United States, stocks and bonds physically in 
the United States at date of death, moneys due on open accounts by 
domestic debtors, and stock of a corporation or association created or 
organized in the United States, constitute property having a situs in 
the United States. (Regulations No. 68, Art. 50, T. D. 3683.) 


The Revenue Act of 1926, Sec. 303 (b), 44 Stat. 73, reénacted the provision as 
to property of nonresidents “situated in the United States,” and the regula- 
tion under that act expressly embraces “certificates of stock, bonds, bills, 
notes, and mortgages, physically in the United States at date of death” as 
property “having a situs in the United States,” in addition to the clause relat- 
ing to stock of domestic corporations. Regulations No. 70, Art. 50. And 
these provisions have been continued. Jd. 1929 edition. 

We do not find that the qualifying provisions of Sections 303 (d) and (e) of 
the Revenue Act of 1924 are inconsistent with the departmental construction. 
Section 303 (d) provided that “stock in a domestic corporation owned and 
held by a nonresident decedent shall be deemed property within the United 
States.”” Respondents point to the absence of a similar provision as to bonds 
and as to stock in foreign corporations and invoke the maxim expressio untus 
est exclusio alterius. But the argument seems to prove too much. It is not 
to be supposed that the Congress intended that stock owned by a nonresident 
in a domestic corporation, where the certificates of stock were held in the 
United States, were to be subject to the tax, and that bonds of the same cor- 
poration similarly owned and physically in the United States, were to be 
excepted. See T. D. 2530. We think that the Government’s construction 
of the provision is the more reasonable one, that the place where the stock 
was held was not an element in the application of Section 303 (d), and that 
this provision was designed to insure the inclusion of the stock of a domestic 
corporation in all cases whether the certificates were physically present in 
the United States or not. Compare Corry v. Baltimore, 196 U.S. 466, 473, 
474. 

Section 303 (e) provided: “The amount receivable as insurance upon the 
life of a nonresident decedent, and any moneys deposited with any person 
earrying on the banking business, by or for a nonresident decedent who was 
not engaged in business in the United States at the time of his death,” are 
not to be deemed “property within the United States.” The Revenue Act 
of 1918 (Sec. 403 (b) (3)) had provided that the amount receivable as in- 
surance, where the insurer is a domestic corporation, should be regarded as 
property within the United States, and this was repealed by the substituted 
provision of the Revenue Act of 1921 (Sec. 403 (b) (3)) to the contrary effect, 
the latter being carried forward in the Revenue Act of 1924. It is a matter 
of common knowledge that American life insurance companies were engaged 
in business abroad, and no clear inference with respect to the question now 
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under consideration may be drawn either from the original provision or from 
its repeal.> But the significance of the remaining clause of the Act of 1921, 
reénacted in 1924, is apparent. This provided for the exclusion from the 
gross estate of bank deposits in this country, in the circumstances stated,— 
deposits which, as constituting property of nonresidents situated in the 
United States, had theretofore been subject to the estate tax. The Congress 
evidently thought it necessary to make this express exception, in order to 
exclude such deposits from the tax, but did not provide any exception with 
respect to bonds and certificates of stock physically here. 

As to decedent’s deposit balance in the instant case, the Board of Tax 
Appeals did not make an explicit finding that Lawrence Turnure & Company, 
with whom the decedent had a checking account, was “carrying on the bank- 
ing business.” The Board thought that the point was not material. 22 
B.T.A.p.87. If that firm was engaged in the banking business, the statute 
required the exclusion of the deposit balance from the gross estate. As to 
the securities, in view of the legislative history and departmental construc- 
tion, we find no basis for holding that the statute, if valid in this application, 
did not require their inclusion. 

cond. The question of power to lay the tax. As a nation with all the 
» .outes of sovereignty, the United States is vested with all the powers of 
guvernment necessary to maintain an effective control of international rela- 
tions. Fong Yue Ting v. United States, 149 U. S. 698, 711; Knox v. Lee, 
12 Wall. 457, 555, 556. “We should hesitate long,” we said in Mackenzie v. 
Hare, 239 U.S. 299, 311, “before limiting or embarrassing such powers.” So 
far as our relation to other nations is concerned, and apart from any self- 
imposed constitutional restriction, we cannot fail to regard the property in 
question as being within the jurisdiction of the United States,—that is, it 
was property within the reach of the power which the United States by virtue 
of its sovereignty could exercise as against other nations and their subjects 
without violating any established principle of international law. This view 
of the scope of the sovereign power in the matter of the taxation of securities 
physically within the territorial limits of the sovereign is sustained by high 
authority and is a postulate of legislative action in other countries. The 
subject was considered by the House of Lords in Winans v. Attorney-Gen- 
eral, [1910] A. C. 27. The question was as to the liability to estate duty, 
under the British Finance Act, 1894, of bonds and certificates when these 
were physically situated in the United Kingdom at the death of the owner, 
who was a citizen of the United States and domiciled here. The securities 
were payable to bearer, marketable on the London Stock Exchange, and 
passed by delivery. The executors insisted that “the property did not pass 
by the law of the United Kingdom but by the law of the deceased’s domicile” ; 


5 See House Rep. No. 767, 65th Cong., 2d Sess., p. 22; Sen. Rep. No. 275, 67th Cong., Ist 
Sess., p. 25; House Rep. No. 350, 67th Cong., 1st Sess., p. 15. 
6 See Sen. Rep. No. 275, 67th Cong., Ist Sess., p. 25. 
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that “the presence in the United Kingdom of the documents of title to the 
property did not create a liability to estate duty”; that “all the debtors on 
the bonds and certificates were at the time of the death and all material times 
outside the United Kingdom and beyond its jurisdiction”; that “the mar- 
ketability of a piece of paper in the United Kingdom was not sufficient to 
make the debt of which it was evidence liable to estate duty”; and that “the 
property was not situate in the United Kingdom.” The House of Lords was 
not convinced by these contentions. The Lord Chancellor observed that 
“the property received the full protection of British laws—which is a con- 
stant basis of taxation—and can only be transferred from the deceased to 
other persons by the authority of a British Court.” Jd., p. 30. Lord Atkin- 
son referred to the status of the securities under international law. “Being 
physically situated in England at the time of their owner’s death,” said his 
Lordship, “they were subject to English law and the jurisdiction of English 
courts, and taxes might therefore prima facie be leviable upon them... . 
There does not appear, a priori, to be anything contrary to the principles of 
international law, or hurtful to the polity of nations, in a State’s taxing prop- 
erty physically situated within its borders, wherever its owner may have 
been domiciled at the time of his death.” Jd., p. 31. And Lord Shaw of 
Dunfermline summed up the application of the British acts as follows: 


In the case of an English citizen all his property “wheresoever situ- 
ate,” subject to the exception in the Act, is aggregated, and into that 
aggregation—to confine oneself to the matter in hand—all personal 
property situate out of the United Kingdom must come, unless legacy 
or succession duty would not have been payable in respect thereof. In 
the case of the foreign citizen no taxation, of course, falls, except upon 
property situate within the United Kingdom, and I know no reason 
either under the law of nations, by the custom of nations, or in the nature 
of things why property within the jurisdiction of this country, possessed 
and held under the protection of its laws, should not, upon transfer from 
the dead to the living, pay the same toll which would have been paid 
by property enjoying the same protection but owned by a deceased 
British subject. /d., pp. 47, 48. 


In this view, the securities were held to be subject to the estate duty." 

In Disconto-Gesellschaft v. United States Steel Corporation, 267 U.S. 22, 
a somewhat analogous question of jurisdiction arose in relation to the title to 
shares of stock of an American corporation, which were owned by German 
corporations, and the certificates of which had been seized in London by the 
British Public Trustee appointed to be custodian of enemy property during 
the late war. As was found to be usual with shares which it was desired to 
deal in abroad, the shares had been registered on the books of the American 


7 See, also, as to taxation in Italy, U. S. Department of Commerce’s pamphlet entitled 
Taxation of Business in Italy, Trade Promotion Series—No. 82 (1929); sub tit. Tax on 
Successions, p. 105; as to taxation in France, see French Fiscal Legislation, Neurrisse and 
Bezoz (1928), pp. 151-153. 
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corporation in the name of an English broker or dealer who had endorsed the 
certificates in blank. The German corporations had bought the shares and 
held the certificates in London. Their suit here was to establish title, to 
cancel outstanding certificates and to have new certificates issued to them. 
They based their claim on the proposition that seizure of the certificates in 
Great Britain did not constitute a seizure of the shares; that the presence of 
the certificates did not bring the shares within the territorial jurisdiction of 
Great Britain. This court took a different view and sustained the title of 
the British Public Trustee. The court thus stated the basis of its ruling: 


New Jersey having authorized this corporation like others to issue 
certificates that so far represent the stock that ordinarily at least no 
one can get the benefits of ownership except through and by means of 
the paper, it recognizes as owner anyone to whom the person declared 
by the paper to be owner has transferred it by the indorsement provided 
for, wherever it takes place. It allows an indorsement in blank, and 
by its law as well as by the law of England an indorsement in blank 
authorizes anyone who is the lawful owner of the paper to write in a 
name, and thereby entitle the person so named to demand registration 
as owner in his turn upon the corporation’s books. But the question 
who is the owner of the paper depends upon the law of the place where 
the paper is. It does not depend upon the holder’s having given value 
or taking without notice of outstanding claims but upon the things done 
being sufficient by the law of the place to transfer the title. An execu- 
tion locally valid is as effectual as an ordinary purchase. Yazoo & 
Mississippi Valley R. R. Co. v. Clarksdale, 257 U.S. 10. The things 
done in England transferred the title to the Public Trustee by English 
law. 


The court thought it “so plain that the Public Trustee got a title good as 
against the plaintiffs by the original seizure” that it was deemed unnecessary 
to advert to the treaties upon which the Public Trustee also relied or upon 
the subsequent dealings between England and Germany. jJd., pp. 28, 29. 
As jurisdiction may exist in more than one government, that is, jurisdic- 
tion based on distinct grounds—the citizenship of the owner, his domicile, 
the source of income, the situs of the property—efforts have been made to 
preclude multiple taxation through the negotiation of appropriate interna- 
tional conventions. These endeavors, however, have proceeded upon express 
or implied recognition, and not in denial, of the sovereign taxing power as 
exerted by governments in the exercise of jurisdiction upon any one of these 
grounds. For many years this subject has been under consideration by inter- 
national committees of experts and drafts of conventions have been pro- 
posed, the advantages of which lie in the mutual concessions or reciprocal 
restrictions to be voluntarily made or accepted by Powers freely negotiating 
on the basis of recognized principles of jurisdiction.’ In its international 


8 Publication entitled Double Taxation Relief, Bureau of Foreign and Domestic Com- 
merce, Department of Commerce (January, 1928), pp. 20, 21; Double Taxation and Tax 
Evasion, Report of the General Meeting of Government Experts to League of Nations, 
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relations, the United States is as competent as other nations to enter into 
such negotiations, and to become a party to such conventions, without any 
disadvantage due to limitation of its sovereign power, unless that limitation 
is necessarily found to be imposed by its own Constitution. 

Respondents urge that constitutional restriction precluding the Federal 
estate tax in question is found in the due process clause of the Fifth Amend- 
ment. The point, being solely one of jurisdiction to tax, involves none of 
the other considerations raised by confiscatory or arbitrary legislation in- 
consistent with the fundamental conceptions of justice which are embodied 
in the due process clause for the protection of life, liberty and property of all 
persons—citizens and friendly aliens alike. Russian Volunteer Fleet v. 
United States, 282 U. S. 481, 489; Nichols v. Coolidge, 274 U. S. 531, 542; 
Heiner v. Donnan, 285 U. S. 312, 326. If in the instant case the Federal 
Government had jurisdiction to impose the tax, there is manifestly no ground 
for assailing it. Knowlton v. Moore, 178 U.S. 41, 109; McCray v. United 
States, 195 U.S. 27, 61; Flint v. Stone Tracy Co., 270 U. S. 107, 153, 154; 
Brushaber v. Union Pacific R. R. Co., 240 U.S. 1, 24; United States v. Dore- 
mus, 249 U. 8S. 86, 93. ‘Respondents’ reliance is upon the decisions of this 
court with respect to the limitation of the taxing power of the States under 
the due process clause of the Fourteenth Amendment. Farmers Loan & 
Trust Co. v. Minnesota, 280 U. S. 204; Baldwin v. Missouri, 281 U. S. 586; 
Beidler v. South Carolina Tax Commission, 282 U.S. 1; First National Bank 
of Boston v. Maine, 284 U. S. 312. They insist that the like clause of the 
Fifth Amendment imposes a corresponding restriction upon the taxing power 
of the Federal Government. 

The argument is specious, but it ignores an established distinction. Due 
process requires that the limits of jurisdiction shall not be transgressed. That 
requirement leaves the limits of jurisdiction to be ascertained in each case 
with appropriate regard to the distinct spheres of activity of State and 
Nation. The limits of State power are defined in view of the relation of the 
States to each other in the Federal Union. The bond of the Constitution 
qualifies their jurisdiction. This is the principle which underlies the deci- 
sions cited by respondents. These decisions established that proper regard 
for the relation of the States in our system required that the property under 
consideration should be taxed in only one State and that jurisdiction to tax 
was restricted accordingly. In Farmers Loan & Trust Company v. Minne- 
sota, supra, the court applied the principle to intangibles, and referring to 
the contrary view which had prevailed, said (p. 209): 


The inevitable tendency of that view is to disturb good relations 
‘among the States and produce the kind of discontent expected to subside 


Document C. 562, M. 178, 1928, II, 49, pp. 22-24; Fifth General Congress, International 
Chamber of Commerce, Amsterdam, 1929, Resolution No. 1, Annex, p. 11; Washington Con- 
gress, 1931, International Chamber of Commerce, Resolution No. 10, pp. 20-22. See also, 
Taxation of Foreign and National Enterprises (League of Nations, Geneva, 1932). 
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after establishment of the Union. The Federalist, No. VII. The prac- 
tical effect of it has been bad; perhaps two-thirds of the States have en- 
deavored to avoid the evil by resorting to reciprocal exemption laws. 


It was this “rule of immunity from taxation by more than one State,” de- 
ducible from the decisions in respect of various and distinct kinds of prop- 
erty, that the court applied in First National Bank v. Maine, supra, p. 326. 

As pointed out in the opinion in the First National Bank case, the prin- 
ciple has had a progressive application. In Louisville & Jeffersonville Ferry 
Company v. Kentucky, 188 U. S. 385, the question related to a ferry fran- 
chise granted by Indiana to a Kentucky corporation which Kentucky 
attempted to tax. Despite the fact that the tax was laid upon a property 
right belonging to a domestic corporation, the court held that the Four- 
teenth Amendment precluded the imposition. Jd., p. 398. In Union Refrig- 
erator Transit Company v. Kentucky, 199 U.S. 194, the principle was applied 
to the attempted taxation by Kentucky of tangible personal property which 
was owned by a domestic corporation but had a permanent situs in another 
State. The court decided that where tangible personal property had an 
actual situs in a particular State, the power to subject it to State taxation 
rested exclusively in that State regardless of the domicile of the owner. By 
Frick v. Pennsylvania, 268 U. 8. 473, the rule became definitely fixed that as 
to tangible personal property the power to impose a death transfer tax was 
solely in the State where the property had an actual situs, and could not be 
exercised by another State where the decedent was domiciled. See First 
National Bank v. Maine, supra, p. 322. The decision in Farmers Loan & 
Trust Company v. Minnesota, supra, overruling Blackstone v. Miller, 188 
U. 8. 189, carried forward the principle by applying it to intangibles. The 
court was of the opinion that 


the general reasons declared sufficient to inhibit taxation of them 
[tangibles] by two States apply under present circumstances with no 
less force to intangibles with taxable situs imposed by due application 
of the legal fiction. Primitive conditions have passed; business is now 
transacted on a national scale. A very large part of the country’s 
wealth is invested in negotiable securities whose protection against dis- 
crimination, unjust and oppressive taxation is matter of the greatest 
moment. (280 U.S. pp. 211, 212.) 


But it has been as decisively maintained that this principle, thus progres- 
sively applied in limiting the jurisdiction of the States to tax, does not restrict 
the taxing power of the Federal Government. The distinction was clearly 
and definitely made in United States v. Bennett, 232 U.S. 299. The ques- 
tion arose under Section 37 of the Tariff Act of August 5, 1909, 36 Stat. 112, 
imposing a tax upon the use of foreign built yachts, owned or chartered by 
citizens of the United States. The levy of the tax with respect to a yacht 
owned by a citizen of the United States, domiciled here, but which was not 
used within the jurisdiction of the United States and had its permanent situs 
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in a foreign country, was resisted under the due process clause of the Fifth 
Amendment. The objector invoked the doctrine, already established, which 
denied to a State, under the Fourteenth Amendment, jurisdiction to tax per- 
sonal property which had a permanent situs in another State. Union Refrig- 
erator Transit Company v. Kentucky, supra. Under that doctrine, as we 
have seen, it made no difference that the owner of the property was a citizen 
of, or domiciled in, the State which attempted to lay the tax. The argument 
was pressed that the Federal statute should not be so construed as to apply 
to the use of a yacht wholly beyond the territorial limits of the United States 
since if so interpreted it would be repugnant to the Constitution. But the 
court thought that to apply that rule of interpretation would be to cause “an 
imaginary doubt” as to the constitutionality of the statute, and would render 
it necessary to give the statute “a wholly fictitious and unauthorized mean- 
ing.” We found nothing “of such gravity in the asserted constitutional 
question” as to justify departing from the evident legislative intention. 
Speaking through Chief Justice White, and fully recognizing the principle 
applicable to the taxing power of the States, the court observed that the 
argument involved a misapprehension, not as to what had actually been 
decided, but “in taking for granted that because the doctrine stated has been 
applied and enforced in many decisions with respect to the taxing power of 
the States, that the same principle is applicable to and controlling as to the 
United States in the exercise of its powers.” “The confusion results”— 
the court continued—‘“from not observing that the rule applied in the cases 
relied upon to many forms of exertion of State taxing power is based on the 
limitations on State authority to tax resulting from the distribution of powers 
ordained by the Constitution. In other words, the whole argument proceeds 
upon the mistaken supposition, which is sometimes indulged in, that the 
calling into being of the government under the Constitution, had the effect 
of destroying obvious powers of government instead of preserving and dis- 
tributing such powers. The application to the States of the rule of due 
process relied upon comes from the fact that their spheres of activity are 
enforced and protected by the Constitution and therefore it is impossible for 
one State to reach out and tax property in another without violating the 
Constitution, for where the power of the one ends the authority of the other 
begins.” “But this,” the court added, “has no application to the Govern- 
ment of the United States so far as its admitted taxing power is concerned,” 
for that power 


embraces all the attributes which appertain to sovereignty in the fullest 
sense. . . . Because the limitations of the Constitution are barriers 
bordering the States and preventing them from transcending the limits 
of their authority and thus destroying the rights of other States and 
at the same time saving their rights from destruction by the other States, 
in other words of maintaining and preserving the rights of all the States, 
affords no ground for constructing an imaginary constitutional barrier 
around the exterior confines of the United States for the purpose of 
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shutting that government off from the exertion of powers which in- 
herently belong to it by virtue of its sovereignty. (Id., pp. 305, 306.) 


This distinction between the limitations of State jurisdiction to tax and 
the broad authority of the Federal Government, was restated and applied in 
Cook v. Tait, 265 U. S. 47, 55, 56, and was again explicitly recognized in 
Frick v. Pennsylvania, supra, p. 491. 

The distinetion cannot be regarded as limited to tangible property. It 
has equal application to intangibles. It does not rest upon the question 
whether the property is of the one sort or the other, but upon the fact that 
the limitation of State jurisdiction to tax does not establish the limitation 
of Federal jurisdiction to tax. If the Federal Government may rest its juris- 
diction to lay its tax upon the fact of the citizenship and domicile in this 
country of the owner of tangible property, wherever that property may be 
situated, although the State may not impose a like tax with respect to prop- 
erty having a permanent location outside the State, the Federal Government 
cannot be regarded as restrained in its power to tax securities owned by a 
nonresident, but physically in this country, merely because the State is 
debarred from laying such a tax with respect to a nonresident of the State. 
The decisive point is that the criterion of State taxing power by virtue of the 
relation of the States to each other under the Constitution is not the criterion 
of the taxing power of the United States by virtue of its sovereignty in rela- 
tion to the property of nonresidents. The Constitution creates no such rela- 
tion between the United States and foreign countries as it creates between 
the States themselves. 

Accordingly, in what has been said, we in no way limit the authority of our 
decisions as to State power. We determine national power in relation to 
other countries and their subjects by applying the principles of jurisdiction 
recognized in international relations. Applying those principles we cannot 
doubt that the Congress had the power to enact the statute, as we have con- 
strued and applied it to the property in question. The securities should be 
included in the gross estate of the decedent; the inclusion of the balance of 
the cash deposit will depend, under the statute, upon the finding to be made 
with respect to the nature of the business of the concern with which the de- 
posit was made. 

The judgment is reversed and the cause is remanded for further proceed- 
ings in conformity with this opinion. 


It is so ordered. 


Mr. Justice Butler is of opinion that the statute does not extend to the 
transfer of the foreign or other securities effected by the death of decedent, 
Ernest Augustus Brooks, a British subject resident of and dying in Cuba, and 
that the conelusions of the Board of Tax Appeals and: Circuit Court of Ap- 
peals are right and should be affirmed. 
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SUPREME COURT OF THE UNITED STATES 


THE STATE OF VERMONT, Oratrix, v. THe STATE OF 
New Hampsuire, Defendant.! 


[May 29, 1933] 


The boundary between the States of Vermont and New Hampshire is the low-water 
mark, on the western side of the Connecticut River,—not the top or westerly margin 
of the bank as claimed by New Hampshire; and the low-water mark for this purpose is 
taken to be the point to which the river recedes at its lowest stage, without reference to 
extreme droughts. 

In determining the boundary the court considers the history of the subject from the 
creation of New York and New Hampshire as adjoining Royal Provinces to the admis- 
sion of Vermont into the Union as an independent State, and also the subsequent acts 
and claims of Vermont and New Hampshire respecting the subject down to the present 
time. 

Decisions of this court establishing a “bank” boundary in other circumstances, held 
inapplicable. 


Mr. Justice Stone delivered the opinion of the court. 

This is an original suit, brought by the State of Vermont December 8, 1915, 
for the determination of the boundary line between that State and the State 
of New Hampshire. By the amended bill of complaint Vermont alleged that 
the boundary is “the thread of the channel” of the Connecticut River for its 
entire course, except for that part from the northerly limits of the town of 
Vernon, Vermont, south to the Massachusetts line where it “is the west bank 
of Connecticut River at low-water mark.” In the original bill of complaint 
there was an alternative claim that if this court should be of the opinion that 
the boundary is not the thread, but is “the west bank of the Connecticut 
River,” then, “such line is the westerly edge of the waters of the Connecticut 
River at its average and mean stage during the entire year without reference 
to the extraordinary freshets or extreme droughts.’”” New Hampshire, by its 
amended answer, asserts that the boundary is “at the top or westerly margin 
of the westerly bank of the Connecticut River and the east branch thereof.” 

Vermont’s claim of a boundary at the thread of the channel was based upon 
the following propositions: Township grants made by the Governor of the 
Province of New Hampshire, by royal authority, between 1741 and 1764, on 
the west side of the Connecticut River in the territory now Vermont, were 
bounded by the river, which was non-tidal, and carried title to its thread by 
virtue of the common law of England; an order of the King-in-Council of 
July 2C, 1764, fixing the boundary between the Provinces of New York and 
New Hampshire at the “western banks of the River Connecticut,” thus in- 
cluding the territory now Vermont in the Province of New York, was nullified 
by the successful revolution of the inhabitants of the New Hampshire Grants; 
hence the eastern boundary of the revolutionary State of Vermont was the 
same as the eastern limits of the township grants, namely, the thread of the 
river; Vermont was admitted to the Union as a sovereign independent state 


1289 U. S. 593 (Preliminary Print). 


780 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


with her boundaries those established by her revolution. Her eastern bound- 
ary was therefore the thread of the Connecticut River. 

The special master sustained all these contentions except the last one. With 
respect to it he found that Vermont had, by resolution of her Legislature of 
February 22, 1782, relinquished any claim to jurisdiction east of the west 
side of the river, at low-water mark, in conformity to a Congressional resolu- 
tion of August 20, 21, 1781 prescribing terms upon which Congress would con- 
sider the admission of Vermont to the Union. In addition to the findings 
already indicated the special master also concluded that the order of the 
King-in-Council of July 20, 1764, even if not rendered ineffective by the revo- 
lution of Vermont, was not intended to recognize any rights of New Hamp- 
shire west of the west side of the river at low water; that Vermont’s claim of 
a boundary at the thread of the river would be defeated by her acquiescence 
in New Hampshire’s exercise of dominion over the waters of the river even if 
it had not been relinquished by acceptance of the resolutions of Congress of 
August, 1781, and finally that by practical construction of the two States by 
long usage and acquiescence, the boundary of Vermont was fixed at the low- 
water mark on the west side of the river. 

Accordingly the special master found that: 


The eastern boundary of the State of Vermont upon her admission 
to the Union was that stated in the resolutions of Congress of August 
20, and 21, 1781, and in the resolution of the Vermont legislature of 
February 22, 1782, and this I find to be the low-water mark on the west 
side of the Connecticut River. 


The line of low-water mark thus specified was further defined as “the point 
te which the river recedes at its lowest stage without reference to extreme 
droughts,” and no exception has been taken to this definition. 

Vermont’s claim of a boundary to the thread of the channel is no longer 
before us as New Hampshire alone has filed exceptions to the report of the 
special master. Those exceptions narrow the issue to the single question 
whether the boundary line is at low-water mark on the west side of the river 
as the master found or at the top or westerly margin of the bank as contended 
by New Hampshire; in other words, whether New Hampshire acquired and 
retained jurisdiction of a narrow ribbon of land of varying width on the west 
side of the Connecticut River, extending along the entire eastern boundary of 
Vermont, which at some stages of the river is submerged and at others left 
uncovered by the water. In support of this contention New Hampshire relies 
on the order of the King-in-Council of 1764, which it is argued established the 
eastern boundary of Vermont at the west bank of the Connecticut River, not 
at low-water mark, but at the top of the bank or the line upon it where vegeta- 
tion ceases. 

The Order-in-Council must be considered in the light of the colonial history 
out of which it grew, which is elaborately reviewed in the special master’s 
report. The royal Province of New Hampshire was established on September 
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18, 1679, by commission of Charles II, establishing the president and council 
of that province. On July 3, 1741, Benning Wentworth was appointed Gov- 
ernor by George II. His commission, like that later issued to him by George 
III in 1760, defined the western boundary of the province only by the provi- 
sion that its south line and its north line should extend westward “till it 
meets with our other governments.” The government on the west of New 
Hampshire was the Province of New York, originating in the grant of June 29, 
1674, by Charles II to his brother James, Duke of York, which included “all 
the lands from the west side of Connecticut river to the east side of Delaware 
Bay.” This grant merged in the Crown when James, Duke of York, became 
King James II in 1685. 

Despite the language of the New York grant fixing its eastern boundary as 
the west side of the Connecticut River, that province did not assert jurisdic- 
tion as far east as the Connecticut River at any point south of the New Hamp- 
shire line. The western boundary of the Province of Connecticut was fixed 
about 1684 with the acquiescence of New York as a line, approximately north 
and south, twenty miles east of the Hudson River, and before 1750 Massachu- 
setts had settled westerly to about the same line and New York had made no 
attempt to disturb those settlements. 

Governor Wentworth, construing his commission as extending the Province 
of New Hampshire westwardly at least to this line east of the Hudson River, 
acting under authority of a royal commission, made, from about 1752 to 1764, 
numerous grants of townships in the territory west of the Connecticut River, 
now apart of Vermont. Each of these grants comprised a territory six miles 
square and conferred on the inhabitants authority to organize town govern- 
ments. Twenty-three of the towns were adjacent to the Connecticut River, 
and with the exception of Vernon, which extended across the river at the south- 
eastern corner of the present State of Vermont, the boundary line of these 
townships was described expressly or by implication as extending to or be- 
ginning at a tree or other designated monument standing on the westerly side 
or the west bank of the river and extending “thence up the river” or “thence 
down the river.” At the time of these grants the river was extensively used 
by the inhabitants on both sides for hunting and fishing. 

The special master, upon an exhaustive examination of the evidence and 
the law, concluded that these boundaries were on the river and, with the 
exception of the town of Vernon, carried the boundary of the townships to 
the thread of the river. Although this conclusion is challenged by the excep- 
tions filed in behalf of New Hampshire, it is not denied that the boundary in 
the description of the New Hampshire township grants carried at least to the 
river. 

In 1749, before the township grants before us were made, a controversy had 
arisen between the Royal Governors of New Hampshire and New York over 
their respective authority to make grants in the territory between the Hud- 
son and Connecticut rivers. Although suspended during the French and 
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Indian wars, the conflict was renewed at the end of 1763 and in 1764 was 
submitted to the King-in-Council for determination. New York asserted 
that under the grant to the Duke of York, that province included “all the 
lands from the west side of Connecticut River.” New Hampshire claimed 
that its boundary extended to the line approximately twenty miles east of the 
Hudson corresponding roughly to a prolongation northerly of the westerly 
boundaries of Massachusetts and Connecticut. The controversy was re- 
ferred to the Lords of Trade, who made their report of July 10, 1764. Their 
recommendation was approved by the order of the King-in-Council, on 
July 20, 1764, which fixed the boundary in the following language: 


His Majesty, . . . , doth accordingly, hereby order and declare the 
western banks of the River Connecticut, from where it enters the Prov- 
ince of the Massachusetts Bay, as far north as the forty-fifth degree 
of northern latitude, to be the boundary line between the said two Prov- 
inces of New Hampshire and New York. 


As it is conceded that the King-in-Council had authority to fix the bound- 
ary between the two royal provinces, the meaning and effect of the order of 
1764, must first be considered. The special master concluded that the pur- 
pose and effect of the order was to leave undisturbed the boundary of New 
York as established by the grant to the Duke of York of all the lands from 
the west side of the Connecticut River; that the boundary fixed was there- 
fore at the river and not at some point upon its bank. We think this con- 
clusion correct. 

New Hampshire contends that the designation of the “western banks” of 
the river as the boundary established a “bank” boundary above low-water 
mark as distinguished from one upon the river which admittedly would 
carry at least to low water. But the language of the order was adopted to 
express a judgment upon conflicting claims, each clearly defined, neither of 
which involved the question whether the line was to be drawn at low water 
or at some point above. New York, relying on the Duke of York’s grant, 
contended that its jurisdiction extended to the Connecticut River and not, 
as New Hampshire argued, to the line about twenty miles east of the Hud- 
son, continuing that which marked the boundary of Massachusetts and Con- 
necticut. In the entire history of the controversy there appears to have been 
no suggestion that the jurisdiction of New York would not extend to the 
Connecticut River if it were found to extend east of the western boundary of 
Connecticut and Massachusetts. Thus the written statement of January 
20, 1764, presenting the claims of New York to the Lords of Trade stated that 
“This Province is bounded eastward by Connecticut River” and the Lords 
of Trade in their report informed the Crown that “Your Majesty’s Lieu- 
tenant Governor of New York contends that .. . ‘the Province of New 
York does, both by the words and construction of the grant to the Duke of 
York, extend eastward as far as Connecticut River’.” This was the claim 
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in favor of which the Lords of Trade decided.2 True, they recommended 
that “the western banks of the River Connecticut from where it enters the 
Province of the Massachusetts Bay as far north as the forty-fifth degree of 
northern latitude should be declared to be the boundary line between the 
two Provinces.” But the evidence is conclusive that there was no thought 
that the designation of the banks as the boundary would have a different 
effect than the designation of the river itself. A communication from the 
Lords of Trade to Lieutenant Governor Colden of New York with respect to 
the boundary dispute, July 13, 1764, three days after their report to the 
Crown, advised him that “as the reasons you assign for making Connecti- 
cut River the boundary line between the two provinces appear to us to have 
great weight, we have adopted and recommended that proposition.” In 
adopting the reference to the banks of the river contained in the reeommen- 
dation of the Lords of Trade the Order-in-Council did not give it any dif- 
ferent meaning.® 

Subsequent events attest the validity of this conclusion. After the re- 


2 In the Report of the Lords of Trade of 1764 the arguments said to have been advanced 
by the Governor of New York in support of his boundary claim are, in addition to the 
language of the Duke of York’s Grant, that ‘‘the River Connecticut is in all respects the 
most certain and proper boundary; that it will be more convenient that the lands to the West- 
ward of that river should be included in New York, because Hudson’s River being navigable 
by Vessells of considerable Burthen to Albany, the Trade of that part of the Country will 
probably center there, to which place the Transportation or Carriage will be much easier, 
than to the Ports of New Hampshire, and where the Inhabitants are likely to meet with a 
better Market for their produce; that as the Quit Rent in New Hampshire is but one shilling 
the hundred Acres, and that of New York, two shillings and six pence, the revenue to your 
Majesty, if the Lands are settled under New York, will be greater than if granted under New 
Hampshire; and that there is another Circumstance of great weight at this Juncture, and 
operating in favor of this proposition, which is, that a great number of reduced Officers have 
located their Claims to Lands under Your Majesty’s Proclamation in this part of the Coun- 
try, and were willing to take out Grants for the same under the Province of New York, but 
absolutely decline any application to the Government of New Hampshire.” The Lords of 
Trade advised that these ‘‘arguments urged by the Lieutenant Governor of New York in 
support of his proposition, appear to us to have great weight, if not absolutely to decide 
upon the Question; and the only probable inconvenience, that is stated to arise from making 
the River Connecticut the boundary line between the two Provinces, is the effect which the 
limitation of New Hampshire, to narrower Limits than is contended for, may have to disable 
them from making such a provision for its establishment as may be necessary to support it 
as a separate Government; But as we humbly apprehend, that the great extent of this 
Province to the Northward leaves sufficient room for much further improvement and Settle- 
ment, this objection does not appear to us to be of sufficient weight to counterbalance the 
convenience and advantage that seems to attend the other proposition; . . .” 

? Compare the proclamation of Lt.-Gov. Colden of New York of December 28, 1763 de- 
claring “that the province of New York is bounded to the eastward by the River Con- 
necticut’ and commanding “‘all judges, justices and other civil officers within the same, to 
continue to exercise jurisdiction in their respective functions as far as to the banks of Con- 
necticut River, the undoubted eastern limits of that part of the province of New York, 
notwithstanding any contrariety of jurisdiction claimed by the Government of New 
Hampshire.” 
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ceipt of the order by the Governors of New Hampshire and New York, and 
the publication of its terms, it was interpreted by three Governors of New 
York, Moore, the Earl of Dunmore and Tryon,‘ to establish the river as the 
eastern boundary of the province and, except for a petition of New Hamp- 
shire to the Crown in 1771 for a rescission of the order, the royal govern- 
ments of both provinces recognized its validity up to the time of the revolu- 
tion. In reporting to the Crown December 3, 1772, upon New Hampshire’s 
petition for rescission, the Lords of Trade recommended adherence to “those 
principles of true policy and sound wisdom which appear to have dictated 
the proposition of making the River Connecticut the boundary between the 
two colonies.” And the response of the Governor of New Hampshire to a 
questionnaire sent out by the Lords of Trade in 1774, recited that “The 
River Connecticut from Hinsdale runs through this Province, and is its 
boundary to the 45° of north latitude . . .” 

As we have said, New Hampshire admits that a boundary on the river or 
including lands west of the river would normally carry at least to low-water 
mark. Handly’s Lessee v. Anthony, 5 Wheat. 374; Thomas v. Hatch, 3 Sum- 
ner 170; see Oklahoma v. Texas, 260 U. S. 606, 627; Massachusetts v. New 
York, 271 U.S. 65, 93. But she contends, relying upon the rule said to have 
been laid down in Howard v. Ingersoll, 13 How. 381, and followed in Okla- 
homa v. Texas, supra, that the designation of the banks of the river as the 
boundary rather than the river itself necessarily implies that the line is 
higher upon the bank than low-water mark, stated in brief and argument to 
be the place where vegetation ceases. 

Obviously the meaning of the words of the order could not be established 
by a rule of law declared long after its promulgation; and nothing in the de- 
cisions relied upon by New Hampshire admonishes us to disregard that 
meaning when, as here, it is clearly established. In the Ingersoll case the 
court held that lands ceded by Georgia to the United States, situated “west 
of a line beginning on the western bank of the Chattahoochie River” and 
“running . . . along the western bank thereof” were bounded by a line gov- 
erned by the “permanent fast land bank” and not by low-water mark. The 
court emphasized the fact that uncertainty which might be created by the 
use of the word bank alone, as in the order before us, was removed by the 
additional phrase running “along the bank” which was thought to have a 
popular significance excluding “the idea that a line was to be traced at the 
edge of the water as that may be at one or another time or at low water or at 
the lowest low water.” (pp. 415, 417.) See also Alabama v. Georgia, 23 
How. 505. Oklahoma v. Texas, supra, held that a treaty, interpreted to 
designate a boundary “along the south bank” of the Red River (260 U. 8. 
pp. 624, 626), fixed the line at a point on and along the bank rather than at 


4 See letters of Governor Moore to the Earl of Shelbourne, June 9, 1767, the Earl of Dun- 
more to the Earl of Hillsborough, July 20, 1764, Governor Tryon to the Rev. Mr. Dewey, 
May 19, 1772. 
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low-water mark.® At most the decision may be thought to establish a rule 
of interpretation which must govern in the absence of affirmative evidence 
that the language used was intended to have a different meaning, for the court 
was careful to say that the conclusion reached “has full confirmation in 
available historical data respecting the negotiations which attended the 
framing and signing of the treaty.” (p. 632.) Here, it is apparent on the 
face of the documents that the language of the order was not used with the 
intention of fixing a line upon the bank above low-water mark; and the his- 
tory of the controversy clearly establishes that the intention of the order 
was to confirm and not to change the boundary as fixed by the grant to the 
Duke of York of “all the lands on the west side of Connecticut River.” 

We cannot disregard this history without disregarding decisions of this 
court, which establish either expressly or by example that in the interpreta- 
tion of a treaty or grant between two states for the settlement of boundary 
dispute the nature and history of the controversy must be considered. Mas- 
sachusetts v. New York, supra; Martin v. Waddell, 16 Peters 367,411. Upon 
considerations of this nature we held in Massachusetts v. New York, supra, 
that the words “shore” and “lake” used in the Treaty of Hartford of 1786 in 
defining the boundary of New York and Massachusetts, were synonymous 
and the boundary upon the shore was fixed at low-water mark on Lake 
Ontario. 

Moreover, in the present case, it must be remembered that the Governors 
of New Hampshire and New York were contesting each other’s authority to 
grant land west of the Connecticut River and jurisdiction over the lands 
already granted there. It would be difficult to conclude that in settling that 
dispute it was intended to deny to New York or the grantees lawful access 
to the river at any of its usual seasonal states; and inasmuch as there are 
no public rights in the shores of non-tidal waters, the abutting owner, on the 
view insisted upon by New Hampshire, could not cross the bank to the water 
without trespass. Compare Massachusetts v. New York, supra, 93. Like 
a treaty or grant fixing the boundary between states the Order-in-Council is 
to be construed “with a view to possible convenience and the avoidance of 
controversy.” Handly’s Lessee v. Anthony, supra, 383. As was said by 
Chief Justice Marshall in Handly’s Lessee v. Anthony, supra, 380: 


Even when a State retains its dominion over a river which constitutes 
the boundary between itself and another State, it would be extremely 
inconvenient to extend its dominion over the land on the other side, 


> Upon the argument of the present case it was conceded that the flow of the Connecticut 
River, always of substantial volume, is confined by precipitous banks extending to or near 
the water at all normal stages of the river, except for relatively small stretches where the 
banks are low and overflowed at high water. It does not appear that there are flats of any 
substantial area lying between the precipitous banks and the water at its lowest stage or that 
the river has shifted its bed to any material extent at any time. In all these respects the 
physical characteristics of the Connecticut River differ from those of the Red River, described 
in Oklahoma v. Texas, supra, 634, 635. 
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which was left bare by the receding of the water. And this incon- 
venience is not less where the rising and falling is annual, than where 
it is diurnal. Wherever the river is a boundary between States, it is 
the main, the permanent river, which constitutes the boundary; and the 
mind will find itself embarrassed with insurmountable difficulty in at- 
tempting to draw any other line than the low-water mark. 


It is true that a different rule has been applied in the case of grants bounded 
by tidal waters, which carry only to high-water mark. Shively v. Bowlby, 
152 U.S. 1; Maryland v. Virginia, 217 U. 8. 577; Smoot Sand & Gravel Cor- 
poration v. Washington Airport, 283 U. 8. 350. But as was pointed out in 
Massachusetts v. New York, supra, 93, such grants, since they carry to tidal 
water, and since the public has rights in the foreshore, do not deny access 
to the sea, and even grants of this class may, by construction, be deemed 
to carry to low-water mark where the surrounding circumstances show that 
such was the boundary intended. 

Our conclusion as to the meaning and effect of the Order-in-Council of 1764 
would be decisive of the boundary of Vermont upon her admission to the 
Union were it not for the history of Vermont as a revolutionary government 
and the consequent uncertainty whether she was admitted under the second 
clause of Article IV, § 3, of the Constitution as a new state formed out of the 
territory of New York, with her boundary accordingly determined by that of 
New York, or whether she was admitted under the first clause of Article IV, 
§ 3, as an independent revolutionary state with self-constituted boundaries. 

The special master found that attempts by the New York authorities after 
1764 to interfere with the possession of the holders of the New Hampshire 
Grants made prior to the Order-in-Council led to protest and forcible resist- 
ance which assumed the proportions of a revolutionary movement. This 
movement culminated in 1777 in the Declaration of Independence by the 
towns comprising the New Hampshire Grants on both sides of the Green 
Mountains, which proclaimed that the jurisdiction granted by the Crown 
“to New York government over the people of the New Hampshire Grants is 
totally dissolved” and that a free and independent government is set up 
within the territory now Vermont, bounded “east on Connecticut River . . . 
as far as the New Hampshire Grants extend.” From that time until the 
admission of Vermont into the Union in 1791 an independent government 
was maintained with defined geographical limits extending on the east to the 
Connecticut River. In view of these facts the special master concluded that 
the Order-in-Council was nullified by successful revolution, and Vermont 
was admitted as an independent state with self-constituted boundaries. But 
he also found, as we have said, that Vermont’s claims of jurisdiction to the 
thread of the river were restricted to the low-water mark on the western 
side by resolutions of Congress of August 20, 21, 1781, and their acceptance 
by resolution of the Vermont Legislature, February 22, 1872. In addition, 
he found that Vermont was not recognized as an independent state by Con- 
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gress either under the Articles of Confederation or under the Constitution, 
but that her independence was recognized by New Hampshire in 1777, by 
Massachusetts in 1781, and by New York in 1790. The latter finding is con- 
tested by New Hampshire as is his conclusion of law that even if Vermont 
was not recognized as an independent state prior to her admission to the 
Union, her status as a revolutionary state may be determined by this court 
where necessary to the settlement of a boundary dispute between two states. 

Under the circumstances of the present case the questions raised by these 
conclusions of the special master and the contentions of New Hampshire 
with respect to them need not be decided. For New York, by commissioners 
acting under a resolution of her Legislature of March 6, 1790, gave formal 
consent to the admission of Vermont into the Union and if Vermont was ad- 
mitted as a state carved out of the territory of New York her boundaries on 
the east were those of New York, as fixed by the Order-in-Council. If 
admitted as a free and independent state her boundaries were those fixed by 
her own declaration of independence as limited by her acceptance of the con- 
ditions of the Congressional resolution of August 20, 21,1781. That bound- 
ary we conclude was also one carrying to the river and to low-water mark. 

Following Vermont’s declaration of independence, and until her admission 
to statehood in 1791 she, from time to time, sent representatives to Congress 
seeking admission to the Union and published to the world numerous appeals, 
vindications and arguments to develop public opinion in favor of her admis- 
sion. During that period New York, at times, made formal assertion of 
jurisdiction over the territory now Vermont. A committee report to the 
New Hampshire Legislature of April 2, 1779, adopted by the legislature June 
24, recommended that New Hampshire make claim to the whole of the New 
Hampshire Grants, with the qualification that if the Continental Congress 
should recognize Vermont as an independent state New Hampshire would 
acquiesce and until Congress settled the dispute would exercise jurisdiction 
“as far west as the western banks of Connecticut River and no further.” 
Vermont, on her part, attempted to annex towns in New Hampshire on the 
east side of the river. 

After various efforts to enlist the interest of the Continental Congress in a 
settlement of the controversy, the Vermont Legislature on June 22, 1781, 
adopted a report of a committee recommending the appointment of dele- 
gates to propose to Congress and receive from it terms for a union with the 
United States. The matter was also brought to the attention of Congress by 
a letter from the President of New Hampshire of June 30, 1781. 

On July 31, a committee of Congress to which the matter had been referred, 
recommended that Congress guarantee to New York and New Hampshire 
their respective territory lying outside the New Hampshire Grants “in case 
the said states shall relinquish their respective claims to said districts called 
the New Hampshire Grants or the State of Vermont, bounded east by Con- 
necticut River . . . formerly granted by the Governor of New Hampshire,”’ 
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a recommendation which was renewed in a further report of August 2. Con- 
gress, by resolution of August 7, reciting that New Hampshire and New 
York have submitted to it the decision of the disputes between them and 
“the people inhabiting the New Hampshire Grants on the west side of Con- 
necticut River called the State of Vermont, concerning their respective claims 
of jurisdiction over the said territory” and that the parties “have been heard 
thereon,” declared that in case Congress should recognize the independence 
of the people of Vermont, it would “consider all the lands belonging to New 
Hampshire and New York respectively without the limits of Vermont afore- 
said, as coming within the mutual guaranty of territory contained in the 
Articles of Confederation.” And, in pursuance of the same resolution, Con- 
gress, on August 8, appointed a committee of five to confer with persons 
representing the New Hampshire Grants “on the west side of Connecticut 
River,” with respect to their claim to be an independent state and the terms 
upon which they should be admitted to the Union, in case Congress should 
recognize their independence. On August 18, Vermont’s representatives pro- 
posed that Vermont be recognized as an independent state with a boundary 
extending eastward “to the west bank of the Connecticut River; thence up 
the river as it tends to the 45th degree of north latitude.” The same day, 
answering written interrogatories of the committee of Congress, they stated 
that the boundaries of Vermont specified in their proposal were the same as 
those contained in the resolution of Congress of August 7, in which the New 
Hampshire Grants were described as being ‘“‘on the west side of Connecticut 
River.” 

The Congressional resolutions of August 20, 21, on which the special mas- 
ter relied, provided, in final form, “that it be an indispensible preliminary to 
the recognition of the independence of the people inhabiting the territory 
called Vermont, and their admission into the federal union, that they ex- 
plicitly relinquish all demands of lands or jurisdiction on the east side of the 
west bank of Connecticut River. . . .” On February 19, 1782, the Vermont 
Assembly, in Committee of the Whole, after considering the resolutions of 
Congress of August 7, 20 and 21, 1781, recommended that the Assembly of 
the State “pass resolutions, declaring their acquiescence in, and accession to, 
the determination made by Congress of the said boundary lines, between 
the states of New Hampshire and New York, respectively, and this state, as 
they are, in said resolutions, defined and described, and also, expressly re- 
linquishing all claim to and jurisdiction of, and over, the said districts of 
territory without said boundary lines.” On February 22, 1782, the Legisla- 
ture, after reciting the quoted recommendation of the Committee of the 
Whole, resolved that it be complied with and “that the west bank of Con- 
necticut River” and a specified boundary on the New York side of the state 
“shall be considered as the east and west boundaries of this state”; any claim 
to jurisdiction over all territory “without said boundary lines” was formally 
relinquished. On April 17, 1782, a committee of Congress to which the 
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matter had been submitted reported that the Congressional resolutions of 
the 20th and 21st of August had been fully complied with, and recommended 
that the territory of Vermont as defined in these resolutions be recognized 
and admitted to the Union, as a free and independent state. 

But action by Congress was postponed and no further progress was made 
towards the admission of Vermont until July 16, 1789, when the New York 
Legislature passed an act, reaffirmed March 6, 1790, authorizing the appoint- 
ment of commissioners with power to declare, upon such terms as they might 
think proper, the consent of New York to her admission. Vermont in turn 
appointed commissioners to treat with the representatives of New York. 
Their negotiations resulted in agreement between the two States as to the 
eastern boundary of New York and payment by Vermont to New York of 
the sum of $30,000 for the relinquishment of all claims of sovereignty by 
New York, and for the confirmation of the New Hampshire township grants. 
In 1791 the matter of admission was again presented to Congress by commis- 
sioners selected for the purpose under resolution of the Vermont Legislature 
of January 20, 1791, and the admission of Vermont followed by Act of Con- 
gress of February 18, 1791. 

The acceptance by the Vermont Legislature on February 22, 1782, of the 
resolutions of Congress of August 20, 21, 1781, requiring the relinquishment 
by the inhabitants of Vermont of “all demands of lands or jurisdiction on the 
east side of the west bank of Connecticut River,” operated to relinquish any 
claim on the part of Vermont to jurisdiction to the thread of the river in the 
territory of the New Hampshire Grants as defined by their declaration of 
independence. We think it also operated to confirm the eastern boundary 
of Vermont as a boundary extending to the river as it had been fixed by the 
Order-in-Council of 1764. It is true that the resolution of acceptance of the 
Vermont Legislature named “the west bank of Connecticut River” as the 
boundary, but it cannot be supposed that it was intended by this language to 
relinquish any greater jurisdiction than Congress required Vermont to sur- 
render—that “on the east side of the west bank.” And the terms of the 
Congressional resolution cannot be interpreted without regard to the previ- 
ous negotiations including the proposal of the Vermont representatives of 
1781 designating the west bank as the boundary and their statement of the 
same date that the boundary intended was the same as that contained in the 
Congressional resolution of August 7th in which the New Hampshire Grants 
were described as being “on the west side” of the river. When the negotia- 
tions are considered as a whole, the conclusion is irresistible that the sole con- 
troversy with respect to the boundary line was whether Vermont had 
extended her boundary eastward beyond the line at the river established less 
than a generation earlier ® by the Order-in-Council of 1764. Congress re- 


* The Order-in-Council was specifically referred to in the resolution of Congress of August 
7, as having “superseded the pretensions of New Hampshire in favor of New York” and hav- 
ing been “assented to on the part of the former.” 
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quired the relinquishment of any claims to such an extension but we cannot 
say that it required more without ignoring the language of the negotiations 
as well as the history of the Order-in-Council, already detailed. Moreover, 
the considerations of practical convenience which fortify the conclusion that 
the boundary fixed by the order carried to the river lead to the like conclu- 
sion that the boundary intended by the resolutions of Congress and of the 
Vermont Legislature to be that of Vermont upon her admission into the 
Union, was a boundary on the river carrying to normal low-water mark. 

New Hampshire does not appear to have assented formally to the resolu- 
tions of Congress of August 20, 21, 1781, but she was represented by agents 
before the Congressional committee on whose reports of July 31 and August 
2, the resolution was, in part, based. Both they and the New Hampshire 
representatives in Congress were familiar with the terms of the resolutions 
and could not have been unaware of the fact that in all the formal representa- 
tions made to Congress in behalf of Vermont and in the various reports and 
resolutions of committees and the resolutions of Congress itself, the eastern 
boundary of Vermont was described interchangeably as the west side of the 
Connecticut River or as not extending east of the west banks of the river. 
Although these were public acts of notoriety, New Hampshire does not appear 
ever to have made any objection to these definitions of the boundary line. 

The conclusion we have reached as to the correct construction of the Order- 
in-Council of 1764 and the resolution of Congress under which Vermont was 
admitted to statehood finds support in the practical construction given by 
both States to the boundary, thus defined, in the long continued failure of 
New Hampshire to assert any dominion over the west bank of the river, and 
in her long acquiescence in the dominion asserted there by Vermont. See 
Michigan v. Wisconsin, 270 U. 8. 295, 308; Indiana v. Kentucky, 136 U. §. 
479, 509, 511; Maryland v. West Virginia, 217 U. 8. 1, 17; Rhode Island v. 
Massachusetts, 4 How. 591,639. Vermont, it is true, made several attempts 
to revive its ancient claim to dominion over the river to its thread, by invita- 
tions to New Hampshire to join in the appointment of commissioners to settle 
the boundary (Resolution of Vermont Legislature of November 6, 1792, as 
amended October 20, 1794; Resolution of October 25, 1830; Resolution of 
November 6, 1830). None of these efforts except the last appears to have 
provoked any formal action in behalf of New Hampshire, but in response to 
the resolution of November 6, 1830, the New Hampshire Legislature adopted 
a resolution of July 1, 1831, declining to appoint commissioners as requested, 
and declaring that no doubt had hitherto been entertained or suggested in 
relation to the boundary and that “the river Connecticut for the whole extent 
of the line between the two states” was “conceded to be within the limits and 
exclusive jurisdiction of the State of New Hampshire.” No jurisdiction over 
the west bank was asserted. 

A large amount of evidence, thought to have some bearing on the practical 
construction given to the boundary by the two States, has been introduced 
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in the present suit. Most of it, when examined in detail, is of such slight 
weight and so inconclusive as to make unnecessary any extensive review of 
it here. Of some, but by no means controlling significance, are instances of 
action by towns in New Hampshire recognizing low-water mark on the west 
bank as the boundary of the towns and of the State,?7 and numerous deeds or 
other formal documents introduced in evidence affecting titles in each of the 
towns on the west bank of the river by which the property conveyed was 
extended to the river or included the privilege of the use of the water. In 
the absence of evidence of like character showing the assertion of title or 
jurisdiction in New Hampshire above the low-water line, these facts have 
some persuasive force in showing that inhabitants along the questioned 
boundary considered that it extended along the river at low-water mark. 
See Handly’s Lessee v. Anthony, supra, 384. 

Voluminous evidence was given with respect to the history of taxation by 
the two States of property along the contested boundary line. New Hamp- 
shire taxed thirty bridges and several dams, all structures extending across 
the river, but the tax records give no clear indication of any purpose or inten- 
tion to tax property above low-water mark on the west bank or to do more 
than tax so much of it as was within the State, without reference to any 
defined boundary. Vermont taxed five of the bridges in varying years, the 
property taxed being the “abutment” to the bridge on the Vermont side, or 
the “end of the bridge with abutment,” in several instances a fractional part 
of a bridge and, in one, the “end of bridge abutment to low water mark.” 
Only in this last instance does it definitely appear that the property taxed 
extended to low water, although it seems probable that the abutment or the 
fractional part of the bridges taxed may in some other cases have extended 
to that point. 

Of persuasive force is the fact found by the special master that New 
Hampshire appears never to have asserted definitely any right to tax land 
or structures located on the west side of the river before 1909 or 1912. From 
1909 to 1927, New Hampshire taxed structures on the west side of the river 
belonging to the Connecticut River Power Company at Vernon, the property 
of which appears also to have been taxed by Vermont from 1916 to 1927. 
While it may be inferred that the property taxed by both States included 
structures on the west bank of the river between the high and low-water 
marks, the special master did not so find and the fact does not clearly appear. 
In 1912 the New Hampshire taxing authorities taxed seven corporations, 
three partnerships and persons unknown having structures located on the 
Vermont bank of the river near Bellows Falls, at a valuation in excess of 
$1,000,000. ‘The same property appears to have been taxed by Vermont, the 


7? Authorization of the town of Stratford, New Hampshire, October 1, 1893, for laying out 
a highway between Stratford and Bloomfield, Vermont; Contract of April 24, 1896 between 
Lyme, New Hampshire and Thetford, Vermont, for the erection of a bridge across the river 
between the two towns. 
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record of taxation of some of it belonging to the Bellows Falls Canal Com- 
pany, going back to a date as early as 1820. It is conceded that the prop- 
erty taxed included structures extending on the bank below the line of 
vegetation. The special master’s finding that it was this “unprecedented” 
taxation by New Hampshire which precipitated the present suit is unchal- 
lenged. The fact that in the period of over a century following Vermont’s 
admission to statehood this is the first well authenticated instance of an 
effort on the part of the New Hampshire authorities to tax property located 
on the west bank of the river is of substantial weight in indicating acquies- 
cence by New Hampshire in the boundary line restricting her jurisdiction to 
the river at the low-water mark. 

An important practical confirmation of this boundary line was the location 
in 1897 of the monument fixing the southeast corner of Vermont and the 
southwest corner of New Hampshire by commissioners of the States of Ver- 
mont, New Hampshire and Massachusetts, pursuant to agreement between 
the three States of October 26, 1894. By the agreement it was stipulated 
that: 


The southwest corner of the State of New Hampshire and the south- 
east corner of the State of Vermont on the northerly line of Massachu- 
setts is at a point on the west bank of the Connecticut River, about two 
hundred and sixty-five feet northerly of the mouth of Little Meadow 
Brook, so called, near South Vernon Railroad Station, and directly east 
of a point designated on the maps of said engineers as “Belding’’; and 
that a substantial monument be erected as near to said corner on the 
westerly bank of the Connecticut River as is practicable, having refer- 
ence to its stability. 

It is shown by the evidence that the point designated as “Belding” or some- 
times as “Belden” was at a marker located on the line between Massachu- 
setts and Vermont at the top of the west bank of the river. The point desig- 
nated as the corner by the agreement between the States was therefore east 
of the top of the bank. 

The monument was placed in position under the supervision of the com- 
missioners in 1897. Its location was approved in identical language by the 
Legislature of Vermont on November 15, 1900, and by the Legislature of 
New Hampshire on March 22, 1901, as follows: 


The southwest corner of New Hampshire and southeast corner of 
Vermont are marked by a copper bolt in the apex of a granite block set 
upon a stone pier and sunk in the shore of the western bank of the 
Connecticut River, and its location designated by a large polished 
granite monument five hundred and eighty-two feet distant on the 
western bank of the river above high water mark. 


The special master found, upon voluminous testimony that this monument 
was set at the low-water mark. Its location was described by the person 
who erected it, who testified that it was placed in position at a point marked 
by the commissioners and in accordance with specifications furnished to the 


¥ 

| 

| 

4 


JUDICIAL DECISIONS 793 


witness by them calling for its erection “at low water line between Vermont 
and New Hampshire.” The monument was buried eight feet deep with 
the apex level with the surface of the sand so as to avoid ice and other things 
“running down the river.” It was set at an opportune time when the river 
was “very low”; at that time, it was eight feet east of the shore line, and 
about ten or twelve feet west of the water line. This testimony is neither 
contradicted nor impeached. It is corroborated by a second witness and by 
surrounding circumstances, as well as by evidence that the monument is 
submerged by the water at higher stages of the river. The monument is 
shown by other testimony to be seventeen feet below and 36.5 feet east of the 
Belding marker referred to in the agreement between the states for establish- 
ing the corner. This marker, as already mentioned, is shown to be located 
at the top of the bank. It is so located in New Hampshire’s amended answer 
of October 6, 1930, which alleges that the boundary “from the ancient 
‘Belden’ bound, so called, on the west bank of the Connecticut River .. . is 
at said top or westerly margin of said [westerly] bank.” 

The evidence fully supports the conclusion that the monument was in- 
tended to be located at low-water mark and was in fact placed below the 
shore line at a point near the water’s edge when the river was “very low.” 
After the monument had been located the commissioners of New Hampshire 
filed their report to the Governor of the State. The report is undated but 
refers “to the action of the commissions and the boundary line and state 
corner established by them” as having “received the legislative sanction of 
the three states.” In this report the following statement appears: 


The position of the southwest corner of New Hampshire having 
been agreed upon, as before stated, the commissioners of New Hamp- 
shire and Vermont, after careful deliberation and consultation with 
experts competent to advise in such matters, proceeded to mark the 
same in this manner. The corner is situate on the west bank of the 
Connecticut River, at the line where vegetation ceases, and it was diffi- 
cult to place a suitable monument, that should always be visible, at this 
precise point, owing to the great variations in the level of the river at 
different seasons of the year, without incurring a large and useless 
expense. 


New Hampshire places reliance on this language and a statement in the 
report of the Vermont commissioners of July 26, 1900 that the monument 
was placed “at a point where the vegetation ceases to grow” as showing 
that the monument was erroneously located. 

In the entire history of the boundary between these two States, this ap- 
pears to be the first occasion when any reference to the boundary as being 
“the line where vegetation ceases” is to be found in any official document. 
Aside from the location of the monument at such a point being inconsistent 
with the statement in the New Hampshire report itself that it was difficult, 
owing to variation in the level of the river, to place a suitable monument 
there, where it would be visible, this pronouncement of the commissioners 


| 
é 


794 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


is plainly insufficient to impeach the formal declaration of the Legislatures 
of both States that the monument had been “sunk in the shore of the western 
bank of the Connecticut River” or the conclusion of the special master that 
it had been placed at the point chosen and intended by the commissioners, 
and that that point was at the low-water line. 

It is significant, also, that no definite and certain location of the saints 
has ever been continuously claimed by New Hampshire either by her public 
acts or by her pleadings in this suit. Her claim as originally stated in her 
answer that the boundary was at high-water mark was changed by amend- 
ments to a line at the top of the west bank. In brief and argument here, the 
contention is that the line is to be fixed at the point where vegetation ceases. 

We think that the practical construction of the boundary by the acts of 
the two States and of their inhabitants tends to support our interpretation 
of the Order-in-Council of 1764, and of the resolutions of Congress and of 
the Vermont Legislature, preceding the admission of Vermont to the Union. 
We conclude that the true boundary is at the low-water mark on the western 
side.of the Connecticut River, as the special master has found. We adopt his 
definition of low-water mark, which is not challenged here, as the line drawn 
at the point to which the river recedes at its lowest stage without reference 
to extreme droughts. The costs will be divided between the parties in ac- 
cordance with the general rule in cases of this kind. Michigan v. Wisconsin, 
supra, 319; North Dakota v. Minnesota, 263 U. S. 583. The parties, or 
either of them, if so advised, may, within thirty days, submit the form of 


decree to carry this opinion into effect, failing which the court will prepare 
and enter the decree. 


It is so ordered. 


The Chief Justice took no part in the consideration or decision of this case. 
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BOOK REVIEWS AND NOTES* 


La Cité du Vatican est-elle un Etat? By Marcel Brazzola. Paris: Recueil 
Sirey, 1932. pp. xxviii, 284. 35 Fr. 


In a discussion of the Juridical Bases (Title I, pp. 15-129) of the State of the 
City of the Vatican, the diffuse, possibly not wholly uninspired, author argues 
somewhat invertedly the continuing international personality of the Holy See, 
undefined but spiritual, unique and supremely pontifical, between 1870 and 
1929, chiefly from the sovereignty he finds textually recognized by Italy in the 
Lateran Treaty as an attribute inherent in the nature of the Holy See, proved 
by Leo XIII in his encyclical Immortale Dei and by Pius XI in his letter of 
May 30, 1929 to Cardinal Gasparri, and from the congratulations of diplomats 
and foreign nations; a sovereignty absolute, perfect in organization, required 
by the Holy See’s supranational mission in the world and confirmed (with ex- 
ceptions) by tradition. The concordat he thinks has “solidarity” without 
retroactivity with the treaty, so that if it is not fully carried out the treaty, 
although international, may be denounced unilaterally (without return of the 
cash payment or expenses) by the Holy See. 

Passing to a consideration of the Fundamental Elements (Title II, pp. 131- 
272) of the City, Dr. Brazzola deduces from the international character of the 
Holy See and of the Lateran Treaty the sovereign independence of the new 
state, autocratic and patrimonial, notwithstanding its physical inclusion 
within, apparent material dependence in many respects upon, and evident 
guaranties of inviolability and neutrality by, Italy; declares almost plain- 
tively the propriety of its recognition by members of the international com- 
munity,; sees nuncios henceforth as representatives of a confused double sov- 
ereignty.; and avers the right of the Holy See to make with any nation political 
treaties concerning temporal questions. For those who have already accepted 
the theories upon which its conclusions are based, this book offers an orderly 
arrangement of arguments; for the others, its successive declarations overlook 
such serious contradictions, its axioms ignore so many exceptions, that its 
smoothly warming enthusiasm tempts to refutation rather more than it begets 
persuasion. Gorpon IRELAND 


British Year Book of International Law, 1933. London and New York: 
Oxford University Press, 1933. pp. vi, 246. Index. 16s. 
The fourteenth issue of this annual volume, published under the auspices 
of the Royal Institute of International Affairs, contains eight interesting 
leading articles, seventeen editorial notes on questions of current interest, 


* The JouRNAL assumes no responsibility for the views expressed in book reviews or 
notes:—Ep. 
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notes on the judgments and advisory opinions of the Permanent Court of 
International Justice and the decisions of English courts involving questions 
of international law during the year 1932, as well as on the arbitration between 
Sweden and the United States and the Sabotage Cases between Germany and 
the United States. The leading articles are: Dissolution of Foreign Corpo- 
rations in Private International Law in the Light of the “Russian Bank 
Cases,” by B. A. Wortley; The Practice of the Council and Assembly of the 
League of Nations in the matter of unanimity, by Julius Stone; The Revision 
of International Labor Conventions, by C. Wilfred Jenks; The Legal Aspects 
of the Stimson Doctrine of Non-Recognition, by Arnold D. McNair; An 
International Code of the Law of Sale, by H. C. Gutteridge; The End of the 
Capitulatory System, by Norman Bentwich; State Immunity from Proceed- 
ings in Foreign Courts, by G. G. Ftizmaurice; Boycott in International Rela- 
tions, by H. Lauterpacht. 

Dr. MeNair, while not depreciating the political consequences of non- 
recognition, holds that it is idle to think that it will operate as an adequate 
sanction. “There is danger,” he says, “of its becoming a slogan which will 
serve as an excuse for thinking that an effective method of preventing breaches 
of international order has been discovered and that no further action is re- 
quired beyond a declaration of non-recognition.” Dr. Lauterpacht takes up 
the suggestion contained in the report of the Lytton Commission that the 
question whether “the organized application of the boycott to the trade of 
one particular country is consistent with friendly relations or in conformity 
with treaty obligations” should be regulated by international agreement. 
Dr. Lauterpacht maintains that “the matter is already covered by existing 
principles of state responsibility and by rules of international law relating to 
the treatment of aliens; that the creation of a specific international delin- 
quency in connection with the boycott of foreign goods is not feasible in 
practice; and that, even if it were practically possible, it is not desirable that 
it should be introduced.” GeorcE A. Fincu 


La Réparation des Dommages Causés aux Etrangers par des Mouvements 
Révolutionnaires. Jurisprudence de la Commission Franco-Mexicaine des 
Réclamations (1924-1932). Paris: A. Pedone, 1933. pp. xvi, 228. 

This book contains four decisions of the French-Mexican Mixed Claims 
Commission under the treaty of September 25, 1924. This commission was 
one of the six agreed to by Mexico for the purpose of passing on claims for loss 
or damage suffered by aliens in Mexico during the revolutionary period 1910- 
1920. In these instances Mexico agreed to compensate ex gratia those in- 
jured by the acts of designated classes of revolutionary and other forces. It 
will be recalled that with the United States Mexico signed two conventions in 
1923, one establishing a General Claims Commission and the other a Special 
Claims Commission to deal with these revolutionary cases. The latter com- 
mission had a troubled origin and disbanded after its decision in the Santa 


| 
| 
| 
¢ 


BOOK REVIEWS 797 


Ysabel cases although it was later merged with the General Commission. 
The French Commission seems to have had some difficulty also. The fifteen 
page introduction to this book is by the Dutch jurist, J.-H.-W. Verzijl, who 
was the umpire of the Commission after the retirement of Dr. Rodrigo Octavio 
of Brazil, who was also umpire of the German and the United States Commis- 
sions. Professor Verzijl comments upon certain actions of the Mexican 
Government which he says went so far as to menace him in the exercise of his 
functions as umpire. It is stated also that the Mexican Commissioner de- 
clined to sit for the purpose of disposing of some remaining claims, and that 
the Mexican Government declined to appoint a substitute in his place. This 
experience recalls the difficulties of the commissions under Articles 6 and 7 of 
the Jay Treaty. 

The first “sentence” reproduced here is 155 pages in length and is in part an 
“administrative decision” of the type utilized by the Mixed Claims Commis- 
sion, United States and Germany. It deals with the relations between the 
work of the Mixed Claims Commission and the Mexican national claims com- 
mission which Mexico had established to pass on certain of the revolutionary 
claims. It also treats at length the place of “equity” in the Commission’s 
decisions. It proceeds to consider the question of exhaustion of local remedies 
and notes that the troublesome question of the Calvo clause was eliminated 
by Art. VI of the Claims Convention, which seems to have been more happily 
phrased than the corresponding article of the convention between Mexico and 
the United States (see Feller, “Some Observations on the Calvo Clause,” in 
the last issue of this JourRNAL, p. 461). The question of proof of the nation- 
ality of a claimant is fully explored and the sound rule is enunciated that a 
claimant who has dual nationality (Mexican and French) has no standing 
before the Commission. There is also an interesting discussion of rules of 
evidence before international tribunals and of rules of treaty interpretation 
in which the Umpire sustains the proper view that travaux préparatoires may 
be utilized, at least under some circumstances. Professor Verzijl gives a 
valuable outline of Mexico’s agreements to compensate aliens for damages 
suffered in revolutionary periods. The treatment of the question of allowing 
interest is good. 

Sentence No. 30-a contains a very interesting discussion of Article 18 of the 
Covenant of the League relating to the registration of treaties, although most 
of this discussion is dicta. Here also appears a consideration of the status of 
persons with the nationality of Syria and the Lebanon in respect of their pro- 
tection by France as the mandatory Power. 

Professor Verzijl’s opinions are not confined to bare decisions of the cases 
before the Commission, but contain long and learned analyses of general 
principles involved. They are valuable contributions to the literature of the 
subject, but lawyers trained particularly in the Anglo-American school would 
use care in citing particular passages from the opinions as constituting judicial 
precedents. Jessup 
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Wandlung des Neutralitdtsbegriffes. By Dr. Joachim Haase. [Frank- 
furter Abhandlungen zum modernen Volkerrecht, Heft 29.] Leipzig: 
Robert Noske, 1932. pp. xviii, 209. Bibliography. Rm. 7. 

This book is an analysis of supposed changes in the concept of neutrality. 
The first part is in the nature of a short historical introduction. In the sec- 
ond part the author endeavors to answer the question whether neutrality is 
compatible with the obligations of states resulting from certain conventional 
and conceptual developments of modern international law. This part of 
the book is divided into three distinct sections: first the situation as it arises 
between members of the League of Nations is considered; then the position 
of non-member states in their relations with each other and with member 
states; finally, the effects, if any, which the Kellogg Pact may have produced 
on the concept of neutrality. 

The author’s method of approach is to put every conceivable hypothetical 
situation in which the question of neutrality may arise, and to consider, in the 
light of interpretation of the pertinent provisions of the League Covenant 
(articles 10, 11, 15, 16, 17) whether or not a state may remain neutral with- 
out violating the duties resulting from these articles. The only criticism 
which can be directed at Dr. Haase’s method is that in his effort to treat every 
contingency which might possibly arise, he has divided and subdivided the 
study to such an extent that frequently the forest cannot be seen because of 
the trees. 

More serious criticism can be directed against the premises on which the 
author has built his study. Discussing “impartiality” as one of the two basic 
elements of the pre-war concept of neutrality (the other being the principle 
of non-intervention), Dr. Haase states that impartiality was the logical 
consequence of the principle of sovereignty (p. 12). Even accepting the 
thesis that the idea of sovereignty fairly dominated pre-war international 
law, it does not necessarily follow that post-war developments have made sub- 
stantial inroads on this idea. The exception of self-defence as defined in 
the diplomatic correspondence preceding the conclusion of the Kellogg Pact, 
and the related inability to agree on defining an “aggressor,” are convincing 
evidences that the principle of sovereignty still lingers. 

If international solidarity is more precisely described now, evidences of 
international solidarity and efforts—sometimes successful—of international 
codperation can be found in the 18th and 19th centuries, as, for examples, the 
congresses of Vienna and Berlin, and the time-honored “concert européenne.” 
On the other hand, the new post-war solidarity has not proved to be over- 
whelming during the Sino-Japanese dispute over Manchuria. The difference 

between the situation now and before the war is not so great. The political 
realities of international relations may have changed in appearance, but they 
seem to have changed very little in substance and in compelling force. 

At another place, Dr. Haase, analyzing the basic elements of war, con- 
cludes that the will to engage in war (Kriegswille) is, at least on the part of 
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one of the parties, an element indispensable to the existence of war. Re- 
ferring to the Corfu incident, he states that “when both the Greek and the 
Italian Government declared the measures resorted to to be peaceful (fried- 
lich), although the bombardment of Corfu by the Italian fleet caused the death 
of 15 persons and injuries to many, this will of the parties not to engage in a 
war, must be taken into consideration” (p.19). If this be true, the bloodiest 
armed conflicts may be carried on; by a mere protestation of peaceful inten- 
tion of both parties, the world would be conveniently spared from the horrors 
of “war.” True, Dr. Haase points out the necessity, “of ascertaining, from 
all the facts, the true will of the parties, which may be entirely opposite to 
their declared will.” But he fails to indicate the device whereby the true, as 
distinct from the manifested intent of a state, committing acts of war against 
another state, may be ascertained. 

It is useless to multiply the instances of erroneous ideas contained in this 
book. An attempt to make a theoretical forecast of the future upon the basis 
of an unrealistic appreciation of the present and of a wide ignorance of the 
past is foredoomed to failure. Dr. Haase has rushed headlong to this doom. 
He is one of those who sees the world suddenly metamorphosed by the League 
Covenant and the Kellogg Pact. But how can one announce there has been a 
change, if one does not very well know what it is that has been subjected to 
the alleged alteration? Dr. Haase thinks that the World War was the first 
great economic struggle; that prior wars had been merely military exercises. 
He, therefore, assumes that neutrality had no economic basis (pp. 37-38). 
His assertions are completely refuted by such standard works as Clark’s The 
Anglo-Dutch War on French Trade or Heckscher’s Continental Blockade, 
which give ample information as to the economic bases of neutrality in the 
17th, 18th and 19th centuries. Francis DEAK 


Report of the 37th Conference of the International Law Association, Oxford, 
1932. London: Sweet & Maxwell, Ltd., 1933. pp. clxv, 483. Index. £2. 


This report contains a number of interesting draft conventions and the 
discussions had thereon. A declaration of the general principles of inter- 
national law, containing 54 articles divided into 9 titles, was reported by Mr. 
Alejandro Alvarez on behalf of the Committee on Codification. The declara- 
tion was not adopted, but the committee was authorized to continue its work 
in conjunction with other institutions devoted to the promotion of interna- 
tional law. A draft convention was adopted relating to the legal status in the 
territory of the contracting states of the property of their respective nationals. 
The committee appointed in 1928 to report on the possibility of bringing about 
uniformity in regard to jurisdiction of matrimonial cases and the mutual 
recognition of foreign decrees of divorce and nullity, presented information 
furnished by the legal authorities of most of the governments of the world, 
including the component parts of the British Empire and the separate States 
of the United States. The committee made certain recommendations for 
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uniform legislation to be agreed upon by international convention. The 
recommendations were adopted by the Association. 

The Committee on the Effect of War on Contracts made a report in con- 
tinuation of the rules passed upon by the Association in 1930 and 1932. At 
the present conference additional rules were adopted and the project com- 
pleted. It is a part of the work undertaken by the Association at the request 
of the International Chamber of Commerce dealing with the influence of war 
oncommerce. A separate committee has yet to report on the influence of war 
on property. An interim report was submitted by the Committee on Delay 
in Litigation. The function of this committee is to draw up a general treaty 
to speed up international litigation by eliminating the transmission of legal 
papers through administrative authorities and conferring power on the na- 
tional courts of the various countries to communicate directly in all matters 
of judicial assistance. A report of the Committee on the Protection of 
Minorities, which criticized the procedure of the League of Nations in han- 
dling the petitions of minorities, was referred back to the committee for further 
study. 

Under the heading of Neutrality, draft conventions were submitted on the 
rights and duties of belligerents with regard to neutral property at sea (65 
articles), neutrality in land warfare (24 articles), with four rules on the effect 
of war on neutral private property in belligerent territory. The general 
principles underlying these projects were not acceptable because they ignored 
neutrality as affected by the Covenant of the League of Nations and the Pact 
of Paris for the Renunciation of War. The drafts were accordingly referred 
back to the committee for further consideration. A draft of an international 
convention concerning the conflict of laws on the sale of goods was agreed to, 
progress reports were made on the misuse of non-registered trade names, 
cartels, and the recognition by foreign countries of trustees in bankruptcy. 
A report and proposed convention on the effect of war on enemy property were 
presented but not acted upon. The rules of C. I. F. contracts submitted by 
the Warsaw Conference to interested commercial bodies were revised and the 
amended rules adopted. Grorce A. Fincu 


Vers la Paix Organisée. By Raul Humberto de Lima Simées. Paris: Recueil 

Sirey, 1932. pp.498. Fr. 30. 

This work of a Portuguese economist on the organization of the world for 
international peace is well-planned in five parts, with a brief introduction and 
a conclusion. After briefly describing, in the first part, the horrors of war 
and the benefits of peace, the author, in the second part, reviews the evolution 
of the idea of organized peace from the Tower of Babel to the World War. 
Various plans of individuals and of groups are set forth, but there are a num- 
ber of omissions, which might have been supplied by a general reference to 
Jacob ter Meulen’s Der Gedanke der internationalen Organisation in seiner 
Entwicklung, curiously nowhere even mentioned. Even in this historical 
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part, the author discloses (pp. 94 and 115) his main thesis of the necessity of a 
physical sanction in international relations. Scant importance is attached 
to the results of the Hague Conferences (p. 97 f.). 

The third part deals with “the revival of the grand ideal during the war of 
1914-1918” and particularly with the project of the Portuguese publicist, 
Antonio Corréa de Pinho, for an international police and an international 
court. Some mention might very appropriately have been made, here or 
elsewhere in the book, of the efforts of Oscar T. Crosby in this direction. The 
fourth part is devoted to “the first serious attempt at organized peace: the 
League of Nations of Wilson.” The fifth part, on “fundamental conditions 
of organized peace,” comprises almost three-fifths of the entire work, dealing, 
in successive chapters, with the League of Nations and organized peace, moral 
disarmament, international economic-financial codperation, international 
security, military disarmament, and the obligatory pacific settlement of inter- 
national disputes. 

In the chapter on economic and financial codperation the author is more 
at home and decidedly at his best. The fundamental basis of international 
economic codperation is to be found in the struggle against protectionism 
(p. 304). Another basis is the establishment of understandings between 
producing countries and consuming countries to fight overproduction or under- 
consumption (p. 307). Industrial cartels are factors not to be neglected 
(p. 308). The basic conditions for international financial collaboration are: 
(1) confidence, and (2) good public administration, balancing the budget and 
paving the way for material progress. With these prerequisites, work must 
be intensified in the direction of international credit, the regulation of move- 
ments of gold and financial assistance toward monetary rehabilitation 
(p. 320). Once the economic and financial understanding of the peoples is 
achieved, mutual assistance established and the way to disarmament opened 
by the obtainment of stable conditions for security, then all international 
differences in the future shall be settled by arbitration, including in this term 
direct negotiation, conciliation, judicial decision, and for non-justiciable con- 
flicts, arbitral jurisdiction or the jurisdiction of the Council of the League of 
Nations (p. 466 and note). 

The author has-skilfully brought into relief the complexity of the problem 
of international peace and the interplay of the less obvious psychological and 
moral factors, the economic and financial factors, involved, as well as the more 
obvious political and juridical factors. The book is extremely valuable for 
its references to Portuguese and to a less extent Spanish works, but one misses 
references to the leading English and German and to a less extent French 
works on the subject. HERBERT WRIGHT 


| 
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International Adjudications Ancient and Modern. History and Documents. 
Modern Series, Volume V. Edited by John Bassett Moore. New York: 
Oxford University Press, 1933. .pp. xv, 502. Index. $2.50. 


For the fifth volume of his monumental work, Judge Moore has selected 
the Spanish Spoliations Arbitration under the Treaty of 1795 with Spain, the 
French Indemnity under the Convention of April 30, 1803, and the adjudica- 
tion of claims for commercial spoliations during the Napoleonic wars, under 
the French Convention of July 4, 1831. Chronological sequence has not been 
followed in respect to the last-named adjudication because, without a precise 
understanding of the belligerent restrictions on neutral commerce during the 
wars growing out of the French Revolution, it would be impossible to view the 
belligerent restrictions on such commerce in their appropriate historical and 
legal setting. The indemnity of 1831 is, in a measure, a sequel to the indem- 
nity of 1803. 

Extensive new source-material has been discovered and used by the dis- 
tinguished editor, relating to all three adjudications. So meagre were the 
records of the Spanish award that, for a long time, the impression prevailed 
in the Department of State that the indemnity provisions were never fully 
carried into effect. Even so late as 1887, it was believed that the indemnity 
clause (X XI) was eventually annulle?. A clue found among some old papers 
in the department enabled the editor to unearth a volume containing a full 
copy of the statements and awards of the commission, and he was later en- 
abled to supplement this discovery by a file of papers relating to the payment 
of the awards found in the archives of the Spanish government. The com- 
plete records of the commission seem to be lost, but the files of the Department 
of State allow the adjudications to be presented by typical examples. 

The negotiations for the French Indemnity of 1803 are graphically re- 
counted and present an interesting cross-section of diplomatic difficulties 
placed in the way of the young American Republic. The intrigues of Talley- 
rand could delay but they could not deflect John Marshall and Charles Pinck- 
ney from their objectives, which were not finally accomplished until the two 
countries had drifted into a technical state of war “authorized by both na- 
tions” (p. 203). 

The proceedings of the domestic commission under the Convention of 1831 
are perhaps of greater interest than the other two because of the intensifica- 
tion of the commercial struggle soon after the peace of Amiens. The inter- 
pretation given in England to the doctrine of “continuous voyages” 
pronounced in the cases of the Essex and the Polly led to the retaliation em- 
bodied in Napoleon’s Bayonne decree. The long and complicated negotia- 
tions for indemnity are set forth with the editor’s accustomed clarity and 
completeness of statement. The awards of the commission are fully moti- 
vated by the notes of Commissioner Kane published in 1836, which are repro- 
duced in full. ArtuHur K. KuHN 
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International Politics: An Introduction to the Western State System. By 
Frederick L. Schuman. New York and London: McGraw-Hill Book Co., 
1933. pp. xxii,922. Index. $4.00. 

Here is a book other writers on political science might claim as their own 
whether they thought they might write it better or not as well. It is the kind 
of book that has long remained to be written as an offset to the “wishful- 
thinking” propaganda type of book by amateurs or by professionals in the 
field of international affairs who have joined the evangelical school of political 
scientists. Professor Schuman does not disassociate himself completely from 
this school, but he is so essentially a realist with a healthy dash of honest 
scepticism in his character that he is saved from sentimental absurdities. 

The key to this volume is perhaps best furnished by an almost casual ob- 
servation that “the realm of international law is not coterminous with the 
realm of international politics” (p. 221). Conscious that legal considera- 
tions rarely control basic human interests and relationships, Professor Schu- 
man has attempted with keen insight and balance of judgment to explore this 
realm of international politics which is so little understood and generally 
ignored by all save the tested statesman, diplomat, and by a few discriminat- 
ing historians and journalists. His method of approach may best be appre- 
ciated by his order and division of tonics. Book One on Origins deals with 
the emergence and evolution of the Western State System. Book Two on 
Forms treats of International Law, Diplomacy, Settlement of International 
Disputes, and Public International Organization. Book Three on Forces 
discusses problems of Nationalism and Imperialism, The Foreign Policies of 
the Great Powers, and the Politics of Power. Book Four on Prospects pre- 
sents various topics such as Capitalism, Trades and Tariffs, Loans, Inter- 
governmental Debts, The White Man’s Burden, Pacifism, The Politics of 
Peace, The League of Nations, and The Passing of Power Politics. 

The author aims to furnish the reader with a solid basis of ascertainable 
facts accompanied with immensely valuable charts, tables and illustrative 
documents to enable him to visualize clearly the essential interests, rivalries, 
and contending points of view which compose the vast field of international 
politics and which stand in the way of world peace and organization. In 
appraising these facts, Professor Schuman does not obtrude his personal 
opinions. He is the sceptical idealist so much needed to reveal the disservice 
rendered by uncritical idealists who have played such havoc in international 
relations during the past decade and a half. He has assisted effectively in 
removing some of the “débris” of careless thinking and impossible projects 
which Lorimer years ago said must be constantly removed from the pathway 
of international organization. 

In reading this stimulating volume one is made to realize how immense is 
the region of international politics that remains to be thoroughly explored. 
For example, it is evident that little is understood of the technique, the actual 
function and influence of international conferences in the arena of diplomacy. 
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One is dimly aware of the positive danger of such gatherings to amicable 
understandings between nations where statesmen are preoccupied with the 
great game of the defence and the promotion of national interests. There is 
ample material for a separate work on the subject, with special reference to 
the World Economic Conference. 

I have just one serious objection to make to this most admirable, scholarly 
work, and I must avow it candidly in the first person. Why is it that political 
scientists cannot write like ordinary folks? Why must we cling fondly to our 
own patter and talk of “factual material,” “defence reactions,” “patterns of 
behavior,” “synthesizing,” “preliterate societies,” “isolationism,” and “nar- 
cissistic gratification”? There are obviously styles of academic expression as 
well as style in expression. The present stylistic vogue seems to favor a word 
which has become fatigued from overwork, namely, pattern. It appears on 
almost every page of this admirable book. I wish here to make an earnest 
plea for the vulgarization of scholarship. A work of such high value as Pro- 
fessor Schuman’s would have much greater appreciation and influence, in my 
opinion, if it were translated into journalese. It is too good for the restricted 
circle of critics who are disposed to condemn a book as unscholarly if it is 
easily read by him whoruns. This book should certainly be read by the man 
in the street as well as by the man in the Morris chair fortified by the Encyclo- 
paedia Britannica. If another edition of this most valuable volume should be 
issued I hope it will be in simplified language and sentences together with the 
correction of certain slight inaccuracies which need not be cited here. 

I wish to close this inadequate review with an expression of personal grati- 
tude to the author for his original and outstanding contribution to a clear and 
honest understanding of the problems of international society, and an ac- 
knowledgment of my keen regret that I could not have done it nearly as well. 

PHILLIP MarsHALL Brown 


Amtliche Sammlung von Entscheidungen des Schiedsgerichts fiir Ober- 
schlesien. Berlin & Leipzig: Walter de Gruyter & Co., 1929-1932. Vol. I, 
Nos. 1-4, 253 pp.; Vol. II, Nos. 1-4, 215 pp.; Vol. III, Nos. 1-3, 207 pp. 


The Geneva Convention of May 15, 1922, between Germany and Poland 
undertook to settle all questions arising out of the division of Upper Silesia 
between these two countries. The convention provided for the establishment 
of an arbitral tribunal to which was assigned the task of deciding all conflicts 
concerning the interpretation or application of the various provisions of the 
treaty. Article 592 of the convention provided for the official publication of 
such of the tribunal’s decisions as involved issues of particular importance. 
These three volumes contain both the German and Polish texts of 48 decisions 
and one advisory opinion of the arbitral tribunal. The importance of this 
publication can properly be appreciated when one realizes that the German 
and Polish authorities are bound by these decisions, which determine whether 
the legislative and administrative acts of Germany and Poland are in con- 
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formity with or in violation of the Geneva Convention. The scientific value 
of this collection for students—-apart from its practical value for the officials 
of the interested parties—is quite obvious. While it is impossible to evaluate 
all of the decisions, it may be pointed out that they offer ample material to 
international lawyers interested in the interpretation of treaties. Students 
of private international law will find a wealth of information on a great num- 
ber of subjects. In view of the variety of problems, legal, economic and so- 
cial, which the convention sought to regulate, it is not surprising that the 
tribunal had to deal with every sort of claim. Although over half of the cases 
published relate to questions of nationality and residence, there are decisions 
dealing with claims for damages caused to businesses on account of introduc- 
tion of state-monopolies (tobacco, alcohol) ; claims for damages on account 
of dismissal or forced retirement of public officials; claims for damages from 
cancellation of contracts; and suits against administrative measures. In- 
evitably, several of the decisions before proceeding to the merits of the case, 
had to deal with the tribunal’s jurisdiction over the issue involved. As source 
material, this collection will be as valuable a tool in the hands of lawyers as 
the series containing the decisions of the various Mixed Arbitral Tribunals 
established under the peace treaties of 1919-1920. Francis DEAK 


Servitudes of International Law: A Study of Rights in Foreign Territory. 
By F. A. Vali. London: P. 8. King & Son, Ltd., 1933. pp. xvi, 254. 
Index. 12s. 6d. 

Dr. Vali analyzes state practice with a view to determining whether there 
exist between nations any legal relations appertaining to specific territory so 
as to create rights in rem, such relations being distinguished, on the one hand, 
from territorial sovereignty, the right in rem (or rather conglomeration of 
such rights) par excellence, and, on the other hand, from purely contractual 
obligations in personam. The author examines a number of instances prin- 
cipally taken from modern international practice, dealing with fishery rights, 
the use of rivers, free zones, rights of transit, common railway stations, de- 
militarized areas, administration of foreign territory (Cyprus, Bosnia-Herze- 
govina, Chinese leases, Panama Canal Zone), and other cases of rights in 
foreign territory, including the Holy See, Danzig, and the Saar. Dr. Vali 
concludes that limited rights in foreign territory are often created as an in- 
tegral part of a territorial settlement in order to counteract drawbacks of the 
political boundaries established. Hence such rights should be assimilated 
to those arising out of transfers of territory. Thus a servitude, once duly 
established, does not depend for its continuance upon the treaty which created 
it; it survives war between the parties; it is a burden on successors to the ter- 
ritory affected. It is good against all the world, and must be taken into ac- 
count by other nations in matters of responsibility and neutrality. It is a re- 
lation between states, not between a praedium dominans and praedium 
serviens. 
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The treatment of preliminary matters which fills the first 64 pages might 
have been condensed with advantage. The author here points out that 
Christian Wolf in 1749 first brought the concept of servitudes from German 
public law into international law; that the word “servitude” has an ugly 
sound among diplomats anxious to stress their nation’s “sovereignty”; but 
that the existence of the concept is a matter of positive international law, 
without regard to the terms used or their meaning in other fields of juris- 
prudence. Dr. V4li excludes from consideration localized restrictions on ter- 
ritorial sovereignty which are based on general international law and enure 
to the benefit of all states, such as those governing the Suez, the Kiel and the 
Panama canals. Servitudes must be based on particular international law. 
On the other hand, servitudes are rights in rem, good against the world at 
large, and such rights could not be created by states contracting individually 
if general international law did not authorize transactions of the sort. Else- 
where the author explains that customs unions are not to be regarded as servi- 
tudes, because not linked sufficiently with particular territory. How would 
Dr. VA4li class the United States’ control of customs collection in Santo Do- 
mingo, or the régime of capitulations in Turkey? 

The index is nothing but a list of proper names, and does not refer to sub- 
ject-matter. Even the term “servitude” does not appear in the index. There 
is a separate index of authors cited. 

EpwarD DUMBAULD 


Briefer Notices 


Da Washington a Wilson. By Enrico Catellani. (Torino: Fratelli Bocca, 
Editori, 1933. pp.iv, 158. L.8.) This small volume, which forms number 
XIII of a series of monographs entitled La Vita Moderna, is a concise and 
comprehensive outline of the evolution of the foreign policy of the United 
States concerning Europe from the time of President Washington to that of 
President Wilson. The author, professor in the University of Padua and an 
eminent authority in international law, reveals an intimate understanding of 
American history, particularly of recent political conditions in the United 
States. He adopts con amore the whole Wilsonian point of view regarding 
the League of Nations and what he believed to be the right orientation of 
American foreign policy towards Europe. In doing so, he would seem to have 
failed—as Wilson himself did—to estimate properly the instinctive and deep- 
rooted opposition of the vast majority of the American people to any involve- 
ment in European politics. He also would seem to have committed the error 
of assuming without demonstrable proof that the refusal of the American 
people to follow the counsel of President Wilson had somehow seriously 
crippled the League of Nations. But these appreciations of either author or 
critic are after all only questions of personal opinion. The critic is content 
to recommend this delightfully written volume as a noteworthy study of 
American foreign policy by a most competent and friendly foreign observer 
who is also at the same time a noble idealist. PHILIP MARSHALL BROWN 
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L’Inviolabilité des Navires-H opitauz et l’expérience de la Guerre 1914-1918. 
By J.Galloy. (Paris: Librairie du Recueil Sirey, 1931. pp. 192. Fr. 30.) 
This book contains a survey of the attempts to apply the humanitarian prin- 
ciples of the Geneva Conventions to maritime warfare. It describes the 
Convention of 1868 and those concluded at The Hague in 1899 and 1907. 
The author notes that the Hague Conventions were not legally binding 
throughout the war due to the participation of non-signatories, but concludes 
that the substance of the conventions dealing with hospital-ships was binding 
as customary law. The experiences of the war period are described in detail 
and the deficiencies of the old conventions are noted. There is a very inter- 
esting description of the retaliatory measures taken by the Allies in placing 
German prisoners on hospital-ships after submarine attacks had been experi- 
enced, the counter-measures of the Germans and the eventual solution of the 
difficulty in the Mediterranean by an agreement in 1917 that Spanish officers 
should sail on Allied hospital-ships. Suggestions are made for the improve- 
ment of the existing conventions. The sources listed in the bibliography are 
all in the French language. Official notes are frequently quoted textually but 
without citation. The author makes no attempt to conceal the fact that he is 
a Frenchman convinced of the barbarous inhumanity and illegality of German 


acts during the war and of the consistent propriety of all acts of the Alhes. 
Pup C. Jessup 


Das vilkerrechtliche Delikt vor und in den Verhandlungen auf der Haager 
Kodifikationskonferenz 1930. By Anton Roth. (Leipzig: Robert Noske, 
1932. pp. xii, 188. Rm.8.) Thisis Volume 36 of the Frankfurter Abhand- 
lungen zum modernen Volkerrecht, and was prepared under the guidance of 
Professor Kar] Strupp, whose authority in this field is well known. Its pur- 
pose is to bring up to date the subject of the responsibility of states in inter- 
national law, and though it is a small book, it succeeds admirably. Part I 
takes up the doctrinal treatment of the subject before the Hague Conference 
of 1930, dealing point by point with the various controversial issues. Part II 
deals with the work of the Committee for Progressive Codification and the 
answers of governments to the questionnaire sent tothem. Part III discusses 
the work of the Conference itself, in so far as this subject is concerned. Ap- 
pendices contain the conclusions annexed to the Guerrero report, the Bases of 
Discussion, and the texts adopted at first reading by the Third Commission 
of the Conference. The field is covered nicely, though concisely, and the 
author is judicious in his treatment of the difficult questions involved. Itisa 
good starting point for study of the next steps in codification. As to codifica- 
tion, the author recommends that the next conference be a purely scientific 
one, even though this be the longer road. CriypEe EaGLeTon 


La Reconnaissance de jure de la Régence de Mandchourie et le Traité des 
Neuf Puissances. By E.de Vévre. (Paris: Rousseau & Cie., 1932. pp. 137.) 
This is an unconvincing attempt to prove that history will pay “homage to the 
action of Japan in Manchuria, because it will have usefully and efficaciously 
served the cause of civilization.” The reviewer, mindful of the caveat in the 
Lytton Report, does not pretend to have an expert opinion of his own on this 
subject, but M. de Vévre’s argument seems inconclusive. He attempts to 
prove that the Nine Power Treaty, in referring to China, excluded Manchuria; 
that in any case, it did not require the parties to prevent a dismemberment 
operating from within. He dismisses rather summarily the charge that Japan 
fostered and instigated the Manchurian declaration of independence. He 
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also advances Japan’s special interests in the region as justifying that state 
in not “sacrificing all its interests to give to a government without authority 
the vain satisfaction of proclaiming its suzerainty over countries which, in 
fact, totally escaped its control.” There is a comparatively long section deal- 
ing with the history of Manchuria, and another on the analogy of the prema- 
ture recognition of Panama by the Government of the United States. The 
author also denies that Japan’s actions in Manchuria were in violation of the 
Covenant of the League. The book frankly sets out to prove a thesis and 
makes no attempt at presenting both sides of the argument. 

C. Jessup 


Contemporary World Politics and Estonia (Nuudne Maailmapolitika ja 
Eesti). By Antonius Piip. (Tartu: Eesti Kirjanduse Seltsi Kirjastus, 1932. 
pp. 114.) This little volume from the pen of the present Minister of Foreign 
Affairs of Estonia reproduces in Estonian, for the Estonian public, a series of 
lectures delivered in 1932 at the University of California at Los Angeles. Pro- 
fessor Piip’s distinguished services to his country as jurist and diplomat fit 
him admirably for the réle of mediatizer, alike to the Estonian and American 
publics, of intimate, accurate, dispassionate information on the Contemporary 
International Scene, the League of Nations, Pan-Europe, Disarmament and 
Security, and Baltic Problems. The treatment of Pan-Europe is one of the 
most penetrating and balanced known to the reviewer. Likewise the discus- 
sion of Baltic problems is profoundly authoritative, inasmuch as the author 
has been one of the prime movers in Baltic diplomacy for the past fifteen 
years. The leitmotif of the whole volume is to be found in the statement that 


Amid the complicated problems connected with international rela- 
tions we have to find the right way, as a sovereign and independent state, 
in order to make certain the liberty won by our nation at a very hard 
price. . . . Though international problems seem to us rather remote, 
they nevertheless concern us deeply and the way of their solution like- 
wise affects our destiny. We are too small to afford ourselves indiffer- 
ence and apathy in regard to the problems of foreign policy. Fighting 
for our interests, we must always be active in finding and making friends. 


One wishes that the American founding fathers had all possessed as objec- 
tive an outlook on matters of foreign policy. 


Die Alandfrage: thre Entwicklung aus Natur und Geschichte Nordost- 
europas, juristische Wiirdigung der um sie erwachsenen Volkerrechtsakte. 
By Friedrich Vortisch. (Berlin: Carl Heymanns Verlag, 1933. pp. xii, 214. 
10 Rm.) This excellently documented volume by a young German jurist is 
an admirable contribution to Geopolitik. Deeply, appropriately set in its 
geographical, economic and cultural background, the study overlooks no 
aspect of the Aland question. It rises above the voluminous controversial 
literature of the immediate post-war period to bring measured judgment to 
bear upon this exceedingly complicated question. The discussion of the 
political history of the archipelago in relation to the history of Northeastern 
Europe is a particularly valuable treatment, giving a well-rounded view of 
the conflicting cross-currents of Soviet, German, Finnish and Swedish influ- 
ences during 1917-1921 and setting forth systematically the arguments pre- 
sented by Sweden and by Finland for the possession of the archipelago. 
The international aspects are treated elaborately in a chapter dealing with 
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the procedure and competence of the League and the sources of its jurisdic- 
tion. There is continual comparison of the pre-war rules of international 
law with those elaborated either directly in the Covenant or by League ac- 
tion. The discussions of the extent to which self-determination has become 
a principle of international law (pp. 116-20), and of the effects of the 
Covenant on pre-existing law respecting the acquisition of territory (p. 124 
ff.), throw new light on both topics. The final chapters deal comprehen- 
sively with the Aland Convention and with the measures taken to safeguard 
the Aland minority. The volume concludes with a select collection of texts 
and a remarkably fine bibliography. MA.pBoneE W. GRAHAM 


Political Handbook of the World: Parliaments, Parties and Press as of 
January 1, 1933. Edited by W. H. Mallory. (New York: Harper & Bros., 
1933. pp. vi, 202. $2.50.) The Council on Foreign Relations is to be 
congratulated on this latest issue of its Political Handbook which has been 
of such great service to students since its first issue in 1928. The present 
volume, like the others, gives in compact form the programs and leaders of 
the political parties of the different countries, the composition of cabinets, 
and the editors and political affiliations of the various newspapers and peri- 
odicals. The editor has shown excellent judgment not only in the selection 
of his material but in its presentation in a form which makes reference un- 
usually easy. With this volume before him the student may find the inter- 
pretation of the changes in governments, of the rise and fall of cabinets, and 
of the meaning of the various political coalitions in foreign countries. More 
valuable even than this is perhaps the clearing up of the mystery of quotations 
in home newspapers from the foreign press, the significance of which is often 
lost when the political affiliations of the paper are unknown. The press work 
is a model of the form in which a book of reference should be presented. 

Russia and the Soviet Union in the Far East. By V. A. Yakhontoff. 
(New York: Coward-McCann Inc., 1931. pp. xxii, 454. Maps. Index. 
$5.00.) The numerous volumes already published dealing with the Problem 
of the Pacific are very usefully supplemented by this comprehensive survey 
of the relations of Russia and the Soviet Union to the Far Eastern situation. 
The author, who has had important official contacts with Russian affairs, has 
sought with commendable industry to set forth the leading facts connected 
with Russia’s interests and activities in the Far East, and in the light of these 
facts to interpret the factors now at work in China as the “main area and 
chief danger spot in Asia of international rivalry” and to analyze Russia’s 
present réle in the Far East and the possible solutions for the complex prob- 
lem presented. The sections dealing with “factors now at work in China” 
and with the policies of the Soviet Union seem to contain the most original 
material of the book. While the numerous quotations from secondary author- 
ities somewhat mar the author’s own studies and observations, they offer at 
the same time useful illustrations of the different points of view and make the 
picture as a whole somewhat clearer. Some twenty treaties are printed in the 
appendix, the texts of a number of which have not been hitherto available. 

C. G. Fenwick 


American Policy in the Pacific. Edited by Ernest Minor Patterson. 
(Philadelphia: 1933. pp. viii, 274. Index. Cloth, $2.50.) This is Volume 
168 of the Annals of the American Academy of Political and Social Science 
edited by the President of the Academy. It contains the papers presented at 
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the 37th annual meeting of the Academy held in Philadelphia April 7-8, 1933, 
and at a session of the Pacific Southwest Academy held in Los Angeles in July, 
1932, together with two separate articles. ‘Twenty papers of the first meeting 
and twelve of the second are reproduced. At the Philadelphia meeting the 
addresses were grouped under the general subjects of the new political and 
economic forces in the Far East, the Open Door, bridges across the Pacific, 
and the newer aspects of the Philippine problem. At the Los Angeles meet- 
ing the addresses were divided under the general headings, regional groupings 
in modern Europe, treaty revision, disarmament and world peace, and prob- 
lems affecting American foreign trade. Most of the speakers are well known 
and are equipped by experience to deal with their subjects. 

Jurisdiction and Recognition in Divorce and Nullity Decrees. The inter- 
national position. Edited by William Latey. (London: Sweet & Maxwell, 
Ltd., 1933. pp. 111. 5s.) This is a separate reprint of the information 
presented to the International Law Association at its Oxford conference in 
1932 by a committee of the Association which sent a questionnaire to, and 
received responses from, legal authorities of most of the states of the world, 
including the British Dominions and the separate States of the United States. 
The questionnaire and collated answers are reproduced, and the volume con- 
tains a translation of the material parts of the Spanish law of civil divorce. 

Grotius Annuaire international pour 1933. (The Hague: Martinus 
Nijhoff, 1933. pp. xii, 314.) This annual continues to present in a very 
attractive form the international position of the Netherlands in public law. 
It has articles dealing with the Netherlands and the Disarmament Confer- 
ence, the international economic situation, international education, the con- 
trol of narcotics, the League of Nations and the International Labor Organ- 
ization. Other contributions relate to Dutch jurisdiction in international 
private law and the library of the Peace Palace. Convenient data are in- 
cluded relating to the organization and work of the Permanent Court of 
International Justice, the Permanent Court of Arbitration, and the Academy 
of International Law at The Hague. 

Ninth Annual Report of the Permanent Court of International Justice, 
June 15, 1932—June 15, 1933. (Publications of the Court, Series E, No. 9. 
Leyden: A. W. Sijthoff, 1933. pp. 375. Fl. 4.75.) The Ninth Annual Re- 
port of the Permanent Court of International Justice appears in a slightly 
more condensed form than in the past. As usual, it begins with the essen- 
tial facts concerning the members of the Court, the composition of the special 
Chambers and the organization of the Registry. The terms of the arrange- 
ments now in force concerning the Court’s installation in the Peace Palace 
are given. Chapters II and III are devoted to the Statute, the Rules of 
Court and to the Court’s jurisdiction. A detailed statement is given con- 
cerning the revision of the Statute and of the Rules of Court. A list of the 
cases dealt with by the Court, together with relevant summaries, is given 
inChapterIV. Short reports on the judgments, advisory opinions and orders 
rendered since June 15, 1932, will be found in Chapter V. Chapter IX is an 
80-page bibliographical list, with two indexes, of recent publications dealing 
with the Court (including articles in reviews). Finally, Chapter X gives a 
table of states which have signed the “Optional Clause” and a complete list of 
the instruments governing the Court’s jurisdiction, as well as the text of those 
that have been recently concluded. 

The Structure of Private International Organizations. By Lyman Crom- 
well White. (Philadelphia: Geo. S. Ferguson Co., 1933. pp. 326. $3.00.) 
The author of this book believes that in the study of international organiza- 
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tion, concentration in the field of public or official organizations has left 
neglected an important field of private international organizations, of which 
there are thousands, covering practically all the things that human beings 
are interested in. The present volume is concerned only with those of a 
non-profit-making character, of which there are hundreds. The author 
further believes that some of these private organizations are more important 
than many of the public international organizations and exert a greater in- 
fluence on international affairs. Mr. White has selected thirty-six private 
international organizations for his study and has divided them into ten groups 
according to subjects, the first group being those devoted to international 
relations and international law. Ten organizations are listed under this 
heading, including the Institute of International Law but omitting the Inter- 
national Law Association and the American Society of International Law. 
Successive chapters deal with the organization, methods, and procedure of 
such bodies in their conferences, governing committees, secretariats, finances 
and membership. Other chapters deal with examples of international and 
super-international, cosmopolitan and composite organizations. The volume 
is well documented with source materials. 

The Problem of Disarmament. English supplement to the Zeitschrift fiir 
Politik. (Berlin: Carl Heymanns, 1933. pp. 239.) The editors of the 
Zeitschrift have made available to English readers an authoritative 
symposium of the German position on disarmament. Twenty articles are in- 
cluded, dealing with as many aspects of the question from the German view- 
point. The leading articles are by Baron von Neurath, Minister of Foreign 
Affairs, who sets forth “Germany’s aim in the disarmament issue,” and Dr. 
Julius Curtius, former Minister of Foreign Affairs, who states “The funda- 
mentals of German disarmament policy.” Other articles by equally com- 
petent German officials deal with the provisions of the Treaty of Versailles, 
the Covenant of the League of Nations, and military and naval aspects of the 
problem. Two chapters narrate the progress and development of the delib- 
erations of the Conference for the Reduction and Limitation of Armaments, 
which opened at Geneva, February 2, 1932. Appended tables give a synopsis 
of the attitudes of the different governments towards the most important 
questions of disarmament. The last mentioned chapters and tables are also 
printed separately. 

Problems of Peace. Seventh series of lectures delivered at the Geneva In- 
stitute of International Relations, August, 1932. (Published for the Com- 
mittee of the Institute by the Oxford University Press. New York: 1933. 
pp. xvi, 295. $2.50.) This report contains thirteen lectures, including an 
introductory survey of world events and a paper on some consequences of the 
Sino-Japanese dispute by Dr. G. P. Gooch; addresses on various aspects of 
the world crisis by Sir George Paish, William Rappard, and E. J. Phelan; on 
the Lausanne Conference by Dr. J. van Walré de Bordes; on disarmament by 
W. Arnold Forster; on European unity by William Martin; on America’s 
participation in world organization by Manley O. Hudson; on the Indian 
Round Table Conference by the Rt. Hon. H. B. Lees-Smith; on the develop- 
ment and reconstruction in the U. 8. 8. R., by Michael Farbman; impressions 
of Dr. Sherwood Eddy, an eyewitness of the Sino-Japanese dispute, and 
economic planning by Dr. C. Delisle Burns. 

Treaty-Making Procedure. Compiled by Ralph Arnold. (New York and 
London: Oxford University Press, 1933. pp. viii, 69. $1.50.) This is a 
comparative study of the methods obtaining in the conclusion and ratification 
of treaties and conventions in 49 different states, compiled from information 
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obtained from official channels in response to a questionnaire sent out by the 
Royal Institute of International Affairs. The memoranda are accompanied 
with an introductory note by Dr. Arnold D. McNair on “Constitutional 
Limitations upon the Treaty-Making Power.” Grorce A. Fincu 
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